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STATE  OF  NEW  YORK, 

nr  iult  TiBii,  nr  ihi  TWJuiTx-siotiTB  txab  or  oub  TsovnoKBEKoaL 


Williams  against  Smith. 

To  oonstttnte  a  blockade^  so  as  to  affect  a  policy  of  insoranoe  bj  a  yiolation 
of  it»  there  must  be  an  actual  existing  fbrce  before  the  port»  at  the  time  it 
is  entered.    The  aniimua  reveriendi  of  an  obsidiaiy  fleet  does  not  oontinne 

'  the  blockade^  nor  is  the  entiy  of  a  neuter,  after  being  warned,  a  breabh 
of  his  nentrslitj,  if  the  blockading  force  be  not  before  the  port(a)  If  a 
reawl  be  driyen  into  a  port  of  necessity,  and  a  pestilential  disorder  break 
oat,  which  renders  it  impossible  for  her  to  pursue  her  Tojage,  it  is  a  loa 
within  the  perils  of  a  poUcy. 

Tms  was  an  action  on  a  valaed  policy,  on  the  cargo  of 
the  American  ship  Prosper,  from  New  York  to  Algiers, 
with  liberty  to  touch  at  Cadiz.    Premium  16  per  cent  with 

(a)  The  words  of  the  oourtin  pronouncing  their  Judgment  in  this  csse^  will 
oertfUnly  warrant  the  latitude  of  the  principle  laid  down  in  the  margin;  but 
a  late  decision  has  reduced  the  law  on  this  point  within  more  ressonaUe 
bounds.  It  has  been  subsequently  ruled,  that  an  accidental  dispersion  of  an 
obsidiary  fleet  does  not|  where  the  animua  reoertendi  is  preserved,  raise  a 
blockade,  though  there  be  not  any  force  before  the  port  invested ;  but  that 
withdrawing  the  blockading  squadron,  for  other  hostUe  purposes,  howersr 
temporary,  does.  BadeUff  y.  Vh,  Ins.  (h,  1  Johns.  Bep.  38.  See  also  tlie 
vnne  case,  9  Johns.  Rep^  217. 

Vol.  IL  1 


CASKS  m  THB  stjpRBics  ootmr. 


WiUiama  t.  Smith. 


the  tisaal  clause  against  oontraband|  but  in  the  margin  was 
written  "  on  naval  dtcH^ea.'^  .  AeiCftuae  came  before  the 
court  on  a  motion  for  a  new  trial. 

The  case  read,  at  Ihe  argameftti  Meupied  the  court 
for  an  hour ;  but  it  is  conceived  the  important  fSeu^ts  which 
it  presented  are  only  these  i  The  plaintiff  was  owner  and 
master  of  the  vessel,  and  part  owner  and  consignee  of  the 
dlilgo.  for  this  he  had  signed  a  bill  of  lading  to  deliver  it 
at  Algiers  to  his  associate,  Sullivan,  or  his  assigns,  ko 
The  vessel  sailed  on  the  voyage  insured,  on  the  20th  of 
May,  1800  with  a  cargo,  principally  of  naval  stores.  On 
the  18th  of  July  she  experienced  severe  weathei",  that  con- 
tinued until  the  16th.  In  this  time  she  labored  so  much 
as  to  work  all  the  oakum  out  of  the  quick  work  on  her 
starboard  side,  and  her  bulwark  being  stove  in,  cutwater 
started,  and  plank  shears  split  fore  and  aft,  she  made  so 
much  water  as  to  be  under  the  necessity  of  pumping  every 

quarter  of  an  hour,  bringing  up  great  quantities  of 
[*2]    *tar,  which  occasionally  choked  the  pumps  to  such 

a  degree,  as  to  require  taking  out  and  clearing  the 
boxe&  In  addition  to  this,  one  pair  of  the  .anain  shrouds 
#«re  eainied  cway,  and  although  the  leak  was  in  some 
degree  stopped  with  swabs,  still  they  were  obliged  to  keep 
ihe  pumps  agoing.  Having,  however,  moderate  and  fair 
winds,  they  were  enabled  to  proceed,  notwithstanding  two 
men  were,  from  sickness,  rendered  unfit  for  duty.  On  the 
id  of  July  the  Prosper  was  boarded,  off  Cad]2^  (according 
tff  the  testimony  of  Uie  znate,)  by  a  British  74 ;  but  accord- 
ing to  that  of  two  others,  by  a  frigate^  who  endorsed  her 
papers,  and  forbade  her  entering  Cadiz,  *  as  it  was 
blockaded.  This  notice  was,  in  the  cross  examination  of 
one  ITCanni  a  witness  in  Spain,  said  to  have  been  men- 
tioned  to  him  by  Captain  Williams  as  a  warning  from  the 
English  fieei  On  the  fifth,  the  wind  coming  ahead,  and 
the  captain  then  discovering  a  pair  of  the  larboard  main 
shrouds  earned  away,  determined,  after  consultation  with 
the  mate,  to  bear  away  for  Cadiz,  for  the  preservation  of 


vessel  adA  erew^  being  uoable  to  beat  against  oontnuy 
wioda  X»  eeasecioeaoe  of  ibis  renolatPOD,  they  put  aboui^ 
imd  arf ived  the  aune  day  at  Cadiss,  though  the  saoae  wind 
wa»  fair  for  St.  Lacar'a  and  St  Mary'g,  which  are  botli 
Itoaporta,  at  wbicb  repairs  maj  be  made,  and  only  a  few 
mileB  distant  fmm  CadiZr  bat  bar-barbors  requiring  a  pilot^ 
Ibottgh  ksB  diiKcult  of  entraoce  than  Cadiz.  At  the  time 
of  passiag  these  porta^  no  pilbt  came  off,  tbe  vessel  not 
laying  too  for  tbe  purpose  of  taking  one  on  board ;  nor 
was  i^  dea^  that  tbe  bloekading  fleet^  whicb  during  the 
yeaiB  1797^  1798,  and  1799,  had  remained  at  anchor  off 
Cadisy  was  at  this  period  aetually  before  that  place,  havinjg 
■ailed  in  pursuit  of  a  French  fleet,  leaving  however,  three  or 
foiiF  frigates  torcontinne  the  blockade ;  a  force  sufficient  to  ren* 
r  der  tbe  entrance  dangerous  to  merchant  vessels,  thougb  the 
Spanish  armamenly  then  in  Cadiz^  consisted  of  20  or  80 
sail  of  the  line.  Notwithstanding  this,  from  the  evidence 
of  a  Hr«  Mamford,  who  .had,  about  the  middle  of  July, 
been  warned  by  one  of  those  frigates  not  to  enter  Cadia^ 
there  was  a  presumption^  that  even  then  tbe  British  squad- 
ion  was  at  Gibraltar,'  about  14  leagues  distant ;  and,  on 
an  appearance  of  an  attack  from  tbe  BritLah  ships, 
the  Prosper  was  herself,  while  at  Cadiz,  ^ordered  [*$] 
further  up  the  harbor.  Her  leaks  continuing,  the 
eaptain,  on  the  16th  of  July,  applied  to  the  consul  of  tbe 
United  States  to  direct  a  survey  on  his  vessel  and  cargo. 
This  aooordingly  took  place,  under  the  inspection  of  three 
Amcflricaa  captains,  who  certified  that  the  ship,  from  her 
leaky  state,  wanted  repairs,  for  which  purpose  it  would  ba 
aeoesaary  that  sbe  should  be  sent  to  a  proper  place  to  ua« 
load  her  cargo^  much  of  that  part  consisting  of  tar  being 
pumped  up.  In  consequence  of  this,  more  than  half  of  her 
ladiag  was  taken  out,  and  the  vessel  herself  moved  up  to 
Potnall,  the  usual  place  for  repairing^  as  the  bay  of  Gadia 
was  too  rough  for  what  she  required.  Whilst  there,  a 
species  qt  epidemic  fever  broke  out,  which  prevented  all 
and  caused  even  the  custom-bouse  to  be  shut  up. 


0ASS9  m  THB  SnPBXlCB  OOUBT. 


Wttliams  T.  Smitli. 


80  that  it  was  impossible  to  obtain  permits  for  taking  th6 
cargo  from  where  it  had  been  landed  and  entered  for  ex* 
portation.  Hoping  for  a  speedy  remoTal  of  these  impedi- 
ments to  her  departure,  the  captain  of  the  Prosper,  after 
completing  his  repairs,  and  paying  for  them  by  a  sale  of 
part  of  his  cargo,  dropped  down  to  Cadiz,  bat  was,  on  the 
14th  of  October,  in  a  tremendous  levanter,  obliged  to  cut 
his  cables  and  drive  to  sea.  The  second  day  of  the  tem- 
pest, which  continued  fbr  three  in  the  utmost  yiolence^ 
they  discovered  three  feet  water  in  the  hold ;  and  though 
the  storm  then  abated,  they  could  not  return  to  Cadia 
until  the  24th.  The  injury  they  sustained  was  increased, 
by  having  knocked  a  bole  in  the  side  of  the  vessel  on 
some  rocks ;  and  from  the  part  of  the  pitch,  which  they 
had  on  board,  having  been  floated  by  the  water  in  the 
yesael,  so  as,  according  to  the  mate,  to  dash  to  pieces  many 
of  the  barrels^  the  contents  of  which  was  necessarily  lost 
On  regaining  Cadis,  another  survey  was  held,  by  the  re- 
.turn  of  which,  it  appeared,  that  the  cargo  both  on  shore 
and  on  board,  from  the  heat  of  the  climate  and  violence  <^ 
the  gale,  was  deteriorated  more  than  one  half,  of  its 
original  value.  It  also  was  in  evidence,  that  the  whole 
would  not  have  produced  enough  to  outfit  and  repair  the 
ship  for  the  completion  of  her  voyage,  her  provisions  and 
stores  having  been  expended  in  maintenance  of  the  crew, 

who  had  been  retained  to  take  care  of  her  cargo. 
[*4]    To  obtain  money  on  bottomry  was  impossible.  *0n 

the  16th  of  November,  Williams  formally  abandoned 
the  vessel  and  cargo  to  the  underwriters,  and  made  a  regu- 
lar entry  of  it  in  the  office  of  the  Consul  for  the  United 
States.  On  the  29th,  the  Prosper  was  attached  by  an 
order  from  the  Royal  Consulado  of  the  city  of  Cadiz,  for 
money  due  on  a  bottomry  bond  given  to  a  Mr.  Masack, 
of  Amsterdam,  by  one  Lewis  Gurnier,  on  the  procuration 
of  Cassimir  Delavigne  k  Co.  of  New  York,  from  whom 
the  ship  was  fairly  bought  by  the  plaintiff.  Under  this 
attachment^  the  vessel  was  sold  for  1,926  dollara—lier 
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price,  by  the  bill  of  sale,  was  8,600  dollars ;  for  what 
amount  she  was  bottomed  did  not  appear.(a)  The  crew 
consisted  of  the  master,  mate^  4  hands,  a  cook,'  and  a  boy, 
which  appeared  was  such  «  crew  as  Americans,  who  gene- 
ndly  sail. with  fewer  hands  than  other  nations,  might  go 
to  sea  with ;  though,  for  a  yessel  of  the  same  tonnage  as  the 
Proq)er,  the  witness  who  testified  on  this  point,  said  he 
would  not  choose  to  do  it,  notwithstanding  one  had,  with 
a  similar  number,  come  firom  Europe  to  the  United  States. 
Upon  these  &cts,  the  learned  judge  before  whom  the 
cause  was  tried,  charged,  with  respect  to  the  blockade^ 
that  if  the  jury  were  of  opinion  Cadiz  was  blockaded,  by  a 
competent  force,  and  the  ship  in  question  not  forced  by 
necessity  to  enter  that  port^  and  neyertheless  did  enter  it 
after  notice,  their  verdict  must  be  for  the  defendant 

2.  That  if  they  were  of  opinion  the  crew  was  not  com- 
petent for  the  voyage,  they  would  find  in  the  same  man- 
ner. 

8.  That  if  the  seizure  under  the  bottomry  bond  was 
made  before  the  abandonment  at  Cadiz,  the  defendant 
would  also  be  entitled  to  a  verdict ;  but  if  the  abandon- 
ment was  previous  to  the  seizure^  the  plaintifif  would  have 
a  right  to  recover  for  a  total  loss. 

4.  That  if  the  cargo  was  injured  exceeding  a  moiety  of 
its  value  at  the  time  of  abandonment,  the  right  of  the 
plaintiff  would  be  the  same. 

6.  That  any  damages  which  arose  in  consequence  of  the 
fever  at  Cadiz,  were  within  the  perils  of  the  policy. 

6.  That  if  the  jury  should  find  in  fiivor  of  the  defendant^ 
on  either  of  the  two  first  points^  it  wonld  be  sufficient^  and 
ki  that  case  it  would  be  unnecessary  to  examine  the  other 
points  submitted  to  them. 

*0n  this  charge  the  juzy  brought  in  a  verdict  for    [^ 
a  total  loss,  voluntarily  assigning  the  following : 
I  for  their  thus  finding : 


<«)  Itom  the  mud  OMe  it  appevi  ttie  Wttomry  was  ftr  «,  500  doOta 


cA3i»  m  fm  s^nmM  owm. 


h  Tbftt  tfa^f  oomdmed  Ae  fmrt  of  CMk  as  ^rtMHf 
Uoduded,  a»4iii«(ifa«  going  into  thai  flaMwiilibomCNit 
jjistifiable,  espeoialij  «s  Ihe  Uodcade  vai  vaU  kinMrA  m 
Kev  York  faeAm  tioie  Pinq^  Ml;  t^  port 

2.  Thai;  Ihej  ^ooniideiied  tht  onMr  as  eomftiUmk,  tika  vw- 
iri  havifl^amvadinaifelj;  bat  tibe^  did  no*  qajr,  nor  4i4 
tbe  jadg9  uadeiateid  Iham  lasiean,  iha^tiiayftaadfri  tUr 
Tierdict  ojd  ihis  poiot  vipcm  idMt  naaon  aloa». 

B.  That  tiia  Qvgo  vaa  damagad,  axoaediaig  a  nuMtjof 
ifci  valoe,  at  tba  iima  of  its  afaiiidaiiniaDt 

il  Tbat  die  aoizai»  iof  ilia  rassel  liayjag  iahwi  piaccaafc 
a^qwoi  to  tba  abaadooiMali  thcgr  ^  Mi  om^dar  it  «a 
al&olii«  the  pUiaiiff 'a  rigihi. 

T(9  it^  oaiBeof  iha  defrndanti  MutoiaiDg  Ifci  antrndeal 
drcumatancasy  wieDsaubjoked  bj ilia  plaintiff  diip  £diowiag 
amaadmanta: 

1.  Timtiha  joyy,  ia  na<gaing  Ae  waaon  Cnt  1i»air  tw^ 
diet,  expressed  themselyes  on  the  question,  whether  tha 
part  of  Cadia  via  blodudad  ar  bk^  ai  iba  tiiaa  Aha  PiM- 
par  airtered;  for  tbaj  Ibaod  Aa  SuA  Ibat  it  vas  aaft 
^odcaded  90  as  to  aifeot  A»  insniaiiQa, 

12.  TiMii]di^foi11|€rd€tBlaiadth«irfio4i^ 
was,  after  the  resolution  ta  pat  iaio  port  ta  lapaii^  naid^ 
tiaalda  to  fofdte  for  Oadia  aa  for  vkj  Mhcr  part 

£^9^<,  for  the  defendant.  TbaTardirtifagiinat  !»wai4 
aridaaoe.  ]iiatertaga  UoekaAad  port  aAar  d«a  oaiiae,  it  a 
yiolatioa  of  neiMlTalitj,  mi  disdiaigis  «ba  iuNmr.  Tb# 
plaiaiiff,  in  llie  praaent  am,  tasifH  &at|  l9Mt  tbm  vas 
aai  a»jax»rtiog  blopkade  iilb^  lame  whan  4lia  Pawpcr 
aMat!^  Ciadia,  aatd  ihai  if  thaaa  vai»  atiB  f^ 
to  do  it  from  necessity.  The  piiobabil^y  i9»  Ifaa  BagW^ 
iaet  w^  bdBw  iba  port,  ta  Ifca  phaatighiawwif  dtcfliwA  ha 
waswairndbjlii^BriiiisbfltotaKxttoaBitar.  BMilesAii^ 
there  is  strong  ground  for  presuiaing  tb^  UoelEadiaigaqiiiadp 
ron  was  at  Gibraltar ;  and  that,  from  its  contiguity,  must  be 
ooDiid^ml  M  before  Oadv^    {ii^  jliia  ^d9»Qe  in  (iiwai  to 
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lihfm  that  tli^  p«rt  <}{  Ae  fl^et  kift  to  oootinM  tbe 
*}>laokiMl«^  w4»^8Q^GyQieat  to  reader  all  aooess  4aAgep>  [*^] 
oiui  to  QMarahantisaeo ;  if  sq^  it  is  eooagh.  Mai«b.. 
927.  The  cM^of  (^  i/em«ru(«,  1  Bob.  Ad.  Bep.  80, 82« 
li87, 188, 189.  Th$  Flad  Oy^  Ih.  1^  14<«  ^^0  ^m^ 
mk  Jk  Maria,  lb.  150.  Tht  Vrow  Judith,  lb.  The  jwm^ 
ttfm  of  force  is  ioi^iBpuatarial ;  jit  is  aot  au  x^jeot  of  neuibntl 
diflcu woo*  But  the  evidence  does  oot  prove  it  inoompe* 
teot^  Th/e20  or  90iuul  of  the  line  wUbiAtbeha^bor^  w^ 
hiurf  be^Q  ia  a  disabled  atat^  wjUb  mmtami  yaida  struck, 
mi  eveiy  way  uvfit  for  sea;  a  oirciunataaoe  by  «o  mefaa 
i9>piK>babl€^  as  the  Qsse  ahows  jthey  ha4  beaa  ahot  up  for 
Aearij  4  years.  Bad  even  the  whola  fla^t  left  its  statiLon, 
lit  vould  Bot  ba^e  beeni  ^m  that  ciioamsitaoae^  lawful  to 
enter  Csdia.  AoQcoaiioaaldepsiEiUj^eQwer  raises  a  bkxdp^ 
Ilia,  The  (hbmbi^  1  Bob.  Ad.  Bap.  1^^159*  7%^ 
ffwiigfi  Bfim,  2  Bob.  Ad.  Bep.  12i.  The  W4vf$aH  Ym 
PiOaw,  lb.  126.  The  Janfe  Pttn^iHa,  lb.  19L  Xt  is 
dear,  theni,  no^vHUbataiidijag  the  fiadijag  of  the  jury,  who 
Qould  QO(t  diiiierwM,  oo  this  poij>4  tjbiat  tfia  blockade  «!(• 
iatad;  aod  it  ig  aqaaUy  daar  there  waa  oot  aay  neeesail^ 
to  bresik  it  Faeoi  the  l^th  of  Jaoa  to  tha  Mi  of  J«ly« 
the  Prosper  ha4  baaa  ^enabled  to  aoatia^a  bar  yoyaga ;  in 
Aat  ioterirsl  ao  new  aoeideiit  bad  oeoonsed.  Allowiog  the 
head  wind,  vhksh  prerantedkaepiiigtheaoiiMefor  Algien^ 
still  fit  Luoar's  aad  Su  ICpryVi  were  to  leawaid,  and  fi>r 
aitfiar  of  those  plaaes  thaA  yary  wind  was  fiar. 

l4yil»W0V,  J.    I  tib^nk  those  ports  masti  fiim  thw 
dtuatioii,  have  been  blockaded,  if  Cadia  waAi 

ffari$Qn.    Th^  noi  beiug  ports  of  i^aFal  eqvipooant^ 
lik^  Cadv^  w^ra  mt  jiuciluded  m  th^  blockade. 

Lewis,  Oh.  J.    Was  Aere  not  a  penniasfam  to  toadi  at 

OadizT 

Bogert     Tee.    But  m  Hie  blookada  waa  known  haft 
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wben  the  policy  was  anderwritten,  the  liberty  to  toaoh 
was  given  under  the  idea  that  it  mighty  from  oar  distance, 
have,  in  fkct^  been  raised,  though  the  news  had  not  reached 
OS.  It  was  therefore  accorded,  that  the  assured  might  avail 
himself  of  this  circumstance,  not  that  he  might  jeopar- 
dize the  property.  Having,  therefore,  entered  the  port^ 
it  was  a  complete  violation  of  neutrality,  and  though  the 
loss  happened  afterwards,  the  underwriter  was  discharged, 
because  it  was  impossible,  during  the  voyage  insured,  ever 

to  place  the  vessel  out  of  danger ;  breach  of  blockade 
[^    being  an  offence  that  is  ^never  purged.    The  Hur- 

tige  Bane,  2  Bob.  Ad.  Bep.  124.  Admitting,  how- 
ever, this  to  be  against  us,  still  the  loss  was  from  a  peril 
not  within  the  policy.  It  was  the  consequence  of  a  delay 
arising  fix>m  a  pestilential  fever;  and  though  the  instru* 
ntent^  after  enumerating  the  particular  risks  insured  against^ 
adds,  ''  all  other  perils,''  &c.  still,  according  to  the  known 
rule  of  law,  t)iey  refer  to  those  only  of  the  same  kind.  The 
detention  and  inability  to  reload,  on  account  of  the  epi- 
demic, is  not  to  be  likened  to  a  quarantine,  for  that  is  an 
act  of  government)  a  restraint  within  the  hazards  mentioned. 
Even  a  seizure  by  a  mob  is  not  covered  by  the  word 
**p6cpk:'  NeAiUY.lM8h£ngtcm,4cT).  &E.78&.  The  injury 
arose  from  an  event  not  contemplated  by  either  party,  and, 
therefore,  though  felt  by  one,  does  not  furnish  a  daim 
against  the  other.  The  loss,  too,  is  found  to  be  60  per 
cent  on  the  tar  only ;  this  rendered  it  a  partial  loes^  for 
the  tar  constituted  but  a  part  of  the  cargo,  and  the  deterio- 
ration, to  warrant  a  demand  for  a  total  loss,  must  be  on 
the  whole,  not  on  a  part 

EamiSkm  and  IUgffs,  contra.  The  finding  of  the  jury  on 
ihe  point  of  blockade  was  voluntary  on  their  part ;  it  is  not 
relied  on  by  the  plaintiff  as  settling  what  shall,  and  what 
shall  not)  be  deemed  a  blockade.  The  amendment  eon- 
fines  the  verdict  to  what  it  absolutely  was ;  finding  that 
the  port  of  Cadiz  was  not  so  blockaded  as  to  affect  the  in- 
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ffuanoe.  The  meaning  of  these  words  is,  that  the  blockade 
was  known  in  New  York ;  both  parties  acquainted  with  it^ 
and  the  liberty  to  touch  given  unqualifiedly,  that  the  party 
might  go  there  if  he  pleased,  and  for  this  fifteen  per  cent 
was  paid.  There  is  no  adjudication  in  the  books  exactly 
analogous,  but  from  a  newspaper  report  of  a  case  before 
Lord  Ellenborough,  the  point  was  ruled  in  our  favor.  An 
insurance  was  made  for  Gibralter,  at  the  time  the  Spanish 
oourt  had  declared  it  to  be  in  a  state  of  blockade.  Though 
this  was  by  gun*boats  only,  still  if,  according  to  the  principles 
of  the  defendant,  the  quarUum  of  force  is  immaterial,  it  is  a 
decision  in  point  The  defence  was,  as  here,  violation  of 
neutrality  Jby  breach  of  blockade ;  but,  said  his  lordship,  if 
you  will  insure  for  a  blockaded  port,  and  take  your  pre- 
mium for  it,  you  shall  not  set  up  the  pursuing  your  own 
oontract  in  order  to  defeat  it.  The  court  is  aware 
that  with  us,  till  a  yery  *late  decision  of  Lord  Ken-  [*8] 
yon's,  {StiUv.  WardeO,  sittings  at  G.  H.  after  Mich. 
1797,)  touching  was  by  every  man  held  to  include  a  per- 
mission to  trade.  The  continuance  of  the  voyage  till  off 
Cadiz  with  a  fair  winS  is  no  reason,  that  a  disabled  ship  as 
she  was,  could  have  proceeded  with  one  that  was  ahead, 
when  some  of  her  ndain  shrouds  on  both  sides  were  gone, 
and  two  of  her  crew,  since  the  gale  of  the  18th  of  June^ 
had  become  incapable  of  duty.  Every  thing  said  against 
the  necessity  of  putting  into  port,  is  mere  assertion  from 
the  inferences  drawn  by  counsel,  against  the  express  testi- 
mony of  the  mate,  and  every  other  eye-witness,  and  that 
her  entry  into  Cadiz  was  the  effect  of  necessity,  and  bona 
fide^  the  entry  of  the  cargo  for  exportation  is  a  proof.  The 
fever,  abstractly  considered,  was  not  a  risk  within  the  policy, 
bat  it  was  the  immediate  consequenoe(a)  of  a  peril  within 
the  instrument ;  for  it  arose  firom  a  putting  into  port  ocesr 
sicmed  by  perils  of  the  sea;  and,  generally,  whenever  a 
voyage  is  defeated  by  via  rmgor,  or  caauafortuitus,  it  is  within 

(•)  8m  the  dooMne  on  this  point  in  Jmm  r.  aekmaU^  1  D.  a  &  ISO,  n.  («.) 
Vol.  1L  2 
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A»polio7,  if  (ber^  i»  no  tnaJa/idBt^  or  U  be  not  tho  nnH 
4tf  ihe  aflBajnodV  fiudt  Tfaa  voyage  was  ia  ksoqnrie,  and 
1|be  peitilenee  in  this  ctfw  had  the  aama  effiaot  as  if  it  had 
biokeii  cot  in  the  ahip,  and  rendered  her  inci^Ue  otfxo' 
eroding.  In  the  ^aae  of  MaggroA  cmdHiggim  v.  Ohtjnk^ 
(A&te»  voL  1,  p.  196,)  the  feyer  in  Philadelphia  waa  allowad 
«g  an  axcune  tot  staying  at  Wilmingtoo,  and  if  far  ataying^ 
ao  for  not  sailing.  The  dedaration  firom  the  oapUua  of  the 
Kent  will  noteetaUiah  tfaebloekadey  when  itisinendenoe, 
that  the  British  jBeet  had  quitted  Idieir  station  beibre  Cadioi 
and  relinquished  their  former  obfeot^  in  pursait  of  another, 
lihe  Frenoh.  If  the  position  be  abandoned  by  stress  of 
weethWy  OT  any  aa^  even^  dniing  which  there  is  «  eon* 
tin«al  endeavor  to  retom  and  ooonpy  the  {daee  that  ha« 
l)een  left,  this  animm  rewrUndi  will  preserve  in  full  foree 
the  e£bet  of  bioekade.  But  in  die  present  ease,  the  views 
if  the  hostile  and  besieging  artnaQient  w^re  turned  in  « 
new  and  of^KMOte  direction.  The  adoption  of  a  ftedi,  was 
a  derelietion  of  the  former  purpose.  It  i%  however,  to  be 
ramaiked,  that  on  the  sabjeet  of  blockade,  Sir  William 
Soott  has  introdueedy  as  the  law  of  nations,  a  new  system 
SMit  warranted  by  that  code.    He  has  extended  the  pxinei* 

pies  <tf  bioekade,  in  a  manner  before  unknown,  and 
H^l    not  c(«sonant  to  more  ancient  doetrines.    ''^ Accord* 

ing  to  them,  %  Uookade  was  of  no  longer  duration 
liMn  while  the  obsidiary  fo^rce  was  before  the  very  spot. 
And  this  was  so  determined  by  the  court  of  errors  in  the 
oaae  of  V09  tmi  Ortwet.  At  all  events,  as  die  loss  did  not 
ensue  from  the  breadi,  itdoes  not  aroid^the  policy.  AiO 
eoiding  to  Sir  William  Soott^  a  bioekade  is  said  to  exist,  if 
Ae  ingress  be  dangerous.  With  auch  a  latitude,  a  few  frigates 
Ht  the  mout|i  of  the  straits  would  Uookade  the  IDoditeira* 
aean.  TbiM  would  be  like  the  proclamation  blockade  of 
the  Westrlndia  Idafids.  The  deeiaoos  of  the  £n|^  Ad^ 
miralty  under  its  now  judge,  have  also  goee  the  nnwarraa^ 
able  length  of  ruling,  that  a  vessel  sailing  for  a  blockaded 
port|  violated  her  neutrdity  in  the  very  inception  of  her 
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roj^^  But  tbe  blockade  in  qaestion  was  a  mere  &rQa; 
20  or  90  sail  of  tbe  lioe  oohfiQed  bj  four  frigates  I  Tbe 
ioppoBJiioa  of  tbe  inlerior  fle^t  beiog  un&t  for  aervicei  j^ 
OQt  to  be  eutertaiued,  because  it  4oqs  not  appear.  Whe- 
ther the  loss  was  partial  or  total,  was  a  matter  submitted 
to  the  jurji  and  tbey  bave  determined  it  was  tbe  latter. 
Im  calculating  the  dejteriorjatioa  to  give  a  rigbt  of  abandon- 
me;it,  tbe  amount  of  expenses,  outfits^  charges,  ko.  are  to 
b9  estimated ;  and  if  tbese  make  the  aggregate  of  loss  mor^ 
thw  A  full  moiety^  the  assured  may  relinquish  the  subject 
of  the  policy  to  the  underwriter,  though  om  individu^ 
article  alone  was  damnified.  The  yoyage  was  absolutely 
bipken  up,  for  it  oouM  not  be  prosecuted  but  at  an  exr 
pe&se  beyond  what  the  whole  cargo  would  produce,  mi 
iipuQiney  on  bottomry  could  not  be  obtained.  Tbe  fi:eigh<^ 
h^werer,  due,  couk}  not  have  been  ^ivailed  of  because  i( 
was  payable  in  New  York.  Under  circumstances  like  thesf^ 
^Y^Tj  writer,  French  as  well  as  English,  allows  of  the  right 
to  abandon,  which  could  not  be  affected  by  a  subsequapt 
aeizure  on  the  bond,  by  which  she  had  b^p  bottomed* 
The  plaintiff  ought  to  have  brought  tjie  premiuii^  ijat^ 
coioit^  if  be  intended  to  rely  on  the  blockade. 

£iog€rt  and  Barwm,  in  i^eply.  Thougb  by  the  law  of 
Batioos,  sailing  for  a  biockaded  port  is  a  bl^eacli  of  ncu- 
tndity,  puniAable  with  confiscation,  yet  by  the  decisions 
^  Sir  William  Scott,  that  great  and  learned  civilian  so 
woxik  complainied  oi^  the  strict  letter  of  the  law  lias^  in  oon- 
leijueipoe  of  our  remote  situatioOf  been  relaxed.  Jn  o^e  of 
his  decisions  {The  JBeUy,  I  Sob.  Ad.  Bep.  834,)  be  thi^ 
tigresses  himself,  concerning  the  citizens  of  fliis 
ei^mtry :  *"  It  is  oot  un&ir  to  s^y,  that  lying  at  [*10} 
§mA  %  distafice,  where  they  cannot  have  constant 
kKCoriDation  of  the  stats  <^.th4e  blockade,  whether  it  icon- 
IJISH^S  or  is  relaxed,  it  is  not  ^nnstural  that  tbey  ;Bfaould 
(end  their  ships  conjecturally,  upon  the  expedition  of  find- 
teg  the  blockade  broken  up,  after  it  has  existed  fcr  a  eQft« 
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Biderable  tirae.  A  very  great  disadvantage  indeed  would 
be  imposed  upon  them,  if  they  were  bound  rigidly  by  the 
rule  which  justly  obtains  in  Europe,  that  the  blockade  must 
be  conceived  to  exist  till  the  revocation  of  it  is  actually 
notified.  For  if  this  rule  is  rigidly  applied,  the  effect  of 
the  blockade  would  last  two  months  longer  upon  them  than 
on  the  trading  nations  of  Europe,  by  whom  intelligence  is 
received  almost  as  soon  as  it  is  issued.  That  the  Ameri- 
cans should  therefore  send  their  ships  upon  a  fair  conjec- 
^^ure  that  the  blockade  has,  after  a  long  continuance,  deter- 
mined, and  for  the  purpose  of  making  fair  inquiry  whether 
it  had  so  determined  or  not»  i»,  I  think,  not  exceptionable. 
Though  I  certainly  agree  that  this  inquiry  should  not  be 
made  in  the  mouth  of  the  river,  or  sestuary  from  the 
Voikading  vessels,  but  in  the  ports  that  lie  in  the  way, 
and  which  can  furnish  information  without  opportunities 
of  fraud." 

A  knowledge  of  this  departure  from  the  rigor  of  the 
law,  induced  this  policy  to  be  underwritten  for  Cadiz.  The 
underwriters  knew  sailing  for  the  port,  though  blockaded, 
was  not  a  breach  of  neutrality,  and  it  was  left  to  the  cap* 
tain  to  enter  or  noty  according  to  the  fact  of  the  blockade 
having  been  raised  or  continued.  When  warned  by  the 
Kent,  be  knew  the  condition  on  which  the  liberty  to  touch 
had  been  granted  was  at  an  end.  The  entering  afterwards 
was  a  discharge  of  the  policy,  for  allowing  the  necessity, 
which  ought,  however,  to  be  clearly  made  out,  St.  Lucar's 
and  St.  Mary's  were  unprohibited  places,  and  both  open  to 
him  had  he  stopped  for  a  pilot  By  not  doing  so  he  broke 
his  warranty  of  neutrality.  The  reason  why  this,  from  the 
period  of  breach,  destroys  the  policy  is,  because  it  alters 
the  situation  of  the  property.  On  the  same  principle  rests 
the  inhibition  from  transferring.  In  these  events,  however 
the  policy  is  annulled  only  from  the  time  of  the  illegal  act 
done,  and  as  the  risk  had  previously  attached  on  the  whole 
sum  insured,  there  can  be  no  return  of  premium* 
[*11]    *Thi8  distinguishes  the  present  case,  and  those  ot 


KEW  YOBK,  MAT,  1804.  H 

WOliuns  y.  Smith. 

deviations,  from  others  where  the  risk  never  was  incur* 
xd.  In  these  latter  the  underwritten  is  entitled  to  a  le- 
.urn  of  premiam,  only  because  the  hazard  of  the  under* 
miter  never  bad  an  inception.  For  when  it  has,  a  return 
Into  the  track  aifler  the  policy  is  vacated  bj  deviation, 
neither  gives  a  claim  to  a  return,  nor  restores  the  contract 
So  here,  if  the  port  was  blockaded,  the  iosurer  is  discharged, 
though  the  detention  from  the  fever  be  a  loss  within  the 
policy.  But  if  it  be  not,  and  the  putting  into  Cadiz  was 
the  efTect  of  necessity,  we  allow  it  was  an  excuse  for  re> 
maining  there,  which  might  occasion  an  average  loss.  As 
to  the  decision  of  Vos  and  Graves^  the  court  of  errors 
founded  its  judgment  on  there  having  been  no  blockada 
On  the  part  of  the  plaintiff,  blockades  by  notification  are 
confounded  with  those  de  facto.  The  former  commencing 
by  notification  are  ended  in  the -same  manner,  and  there* 
fore  an  occasional  departure  does  not  raise  the  blockade. 
The  latter  depending  on  the  fact^  terminate  when  the  fact 
ceases.  That  a  vessel  having  violated  a  blockade  by  in- 
gress is,  during  the  whole  of  that  voyage,  in  dehcta^  is  not 
the  new  law  of  Sir  William  Scott,  bnt  the  old  law  of  na- 
tions, as  recognized  by  Bynkershoek  Yattel,  and  all  foreign 
jurists.  See  his  Q.  J.  P.  lib.  1,  c.  11.  accord.  That  the 
blockade  was,  if  ever  intermitted,  only  occasionally  so,  is 
evident  from  the  testimony.  Its  existence  was  l^nown  in 
America  previous  to  effecting  the  policy.  The  Prosper 
was,  after  entering  Cadiz,  ordered  higher  up  the  harbor  for 
fear  of  an  attack  from  the  British  ships.  This  shows  a 
blockade  at  two  different  periods,  ip  the  interval  between 
which  the  Prosper  entered ;  and  if  a  belligerant  cannot^ 
or  dare  not,  dispute  the  power  of  blockading,  a  neuter  can 
never  do  it.  To  attempt  to  conclude  us  in  any  respect  by 
the  finding  of  the  jury,  is  making  the  Yerj  thing  we  com- 
plain of  a  reason  for  refusing  us  redress. 

Eekt,  J.  delivered  the  opinion  of  the  court    A  motion 
is  made  on  the  part  of  the  defendants  for  a  new  trial:. 


U  CASBB  nr  fHB  SUFBBMB  OOXTBT. 


1,  Becauae  Gadk  waft  blookadedy  and  Ihe  ship  went  ia 
witlioat  DecesBitj* 

%  Beoauae  tbe  ierer  is  not  a  peril  within  the  poKej. 

8i  Because,  at  anj  rate,  the  plaintiSa  are  oniy  enlilleA 
to  recover,  as  fiir  a  partial  I06& 
t*12}  *1.  On  this  first  point,  we  are  of  opinion,  thai  eft 
ihe  fifth  ofJoly,  when  the  ship  entered  the  pott  ef 
Oadix,  that  port  was  not  blockaded.  There  was  no  naral 
taLreatment  of  the  port ;  there  were  no  ships  there,  so  m  te 
fender  it  hasardous  to  enter.  The  blockade  had,  In  fiM% 
Veen  raided  a  fi»w  days  before,  in  consequence  of  a  BEatll 
eitpedition }  and  it  is  safBcient  for  a  neutral,  when  be  ai^ 
rives  otf  a  port,  to  find  it  clear  of  any  blockading  tatmk 
He  can  5nly  jadge  from  what  appears^  and  if  be  finds  M 
blocade  existing  defach,  it  is  sufficient  He  is  not  bomd 
to  inquire,  or  wait  for  events,  and  see  whether  the  blockade^ 
that  ovice  existed,  is  finally  raised ;  or  wbether  the  bloekad* 
llig  squadron  still  retains  the  umrmis  reveriendL  The  nei>* 
tral  has  no  means  of  knowing  when  a  blockade  exislfe 
\tk  Gontemplatbn  of  law^  as  contradistinguished  fitrtn  t 
blockade  in  fact  j  and  to  impose  that  knowledge  upon  bit! 
At  bis  peril|  would  be  most  Unreasonable.  The  only  prtNf 
lleable  rule  is,  that  there  must  be  an  actual  existing  Uo4c- 
ade,  to  render  it  unlawful  for  the  neuter  to  e&ler. 

The  notice  that  tbe  plaintiff  received  ffom  a  BritMb 
fHgate,  or  a  British  rtirp  of  tbe  line  at  sea^  several  leagMi 
Ctom  the  port,  and  some  days  before  tbe  entry,  amounted 
to  nothing,  if  in  fact  the^e  was  no  blockade  of  Cadiz!  wbeA 
he  arrived  thete.  It  is  absurd  to  suppose  thai  that  ship  tm 
frigate,  in  the  situation  it  was,  constttnted  a  btockade  ef 
Cadiz,  nor  is  it  to  be  understood  that  the  commander  of  .tbe 
abip  made  any  such  pretension.  The  pluntiff,  tberelbf<i^ 
eommitted  tto  violation  of  his  neutrality  in  entering  OaAK^ 
and  he  had  liberty  to  tonoh  there  by  the  terms  of  fbi 
policy. 

Oa  the  sedondpoint,  we  are  aatisfled  that  ihe  daoMfegere* 
sultini;  fibm  tbe  pestOence  at  Cadis  is  covered  by  tb# 
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policy.    It  is  not  requisite  to  dedde  absolutely,  whether  a 
pestilence  is  a  peril  direct  within  the  policy. 

It  formed,  howeyer/  a  sound  excuse  for  delay  at  CSadiz, 
and  if  the  consequence  of  that  delay  was  a  deterioration  of 
the  subject  insured,  the  insurer  must  be  answerable  for  the 
losa 

Afid  with  i^pect  to  the  ankmttt  of  the  datni^e,  we  t^ 
lio  ]feason  to  complain  of  the  finding  of  the  jury,  that  it 
amounted  to  above  one  half,  and  justified  the  aban- 
,  dofuneBt  *of  the  yoyaga  The  weight  of  evidence  [*18] 
on  this  point  is  in  &yor  d'theverdioty  and  there  vt 
no  &alt  ot  neglect  imputable  to  the  plaintiff  There  was 
a  series  of  misfortuncfl^  which  the  captain  appears  to  have 
made  constant  and  sincere,  but  unavailing  efforts  to  sur- 
mount, and  we  are  perfectly  satisfled  thai  the  yeidiel  is 
just,  and,  oonsequendy  that  the 'defendants  take  nothing 
Dj  thcdf  motioDL 

K0W  trial  refiBBMd 
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"^ILLIAHS  a^atn^  SMITH. 

The  Sake  agaimt  The  Saks. 

Th«  pnrohasw  of  a  Tenel  bottomed,  not  knowing  her  to  be  so,  has  an  imnii^ 
able  interest  in  lier,(a)  and  the  policy  underwritten  in  ignorance  of  such 
(act|  18  not  thereby  vacated.  If,  under  such  ctrcnmstanoea,  the  vessel  be 
in  the  course  of  her  voyage  sold  under  the  bottomry,  after  an  abandon- 
ment for  ^vant  of  ftinds  to  cany  it  on,  the  underwriter  will  be  liable  on 
bis  policy  deducting  the  amount  for  which  the  vessel  sold,  from  the  sum 
at  whicn  she  was  valued.  When  the  insured  is  master  and  consignee,  and 
Joint  ovnier  of  the  cargo,  his  selling  it  at  a  port  of  necessity,  where  the 
voyage  was  broken  up,  will  be  deemed  a  reception  of  the  goods  there  by 
him  as  owner,  and  a  pro  nUa  freight  earned ;  the  faisnrer  on  it  is^  tbero- 
ftre^  Mble  only  fi)r  the  balance. 

These  were  two  actions  on  separate  policies  of  insoranoe, 
on  the  body  and  frp^ght  of  the  American  ship  Prosper,  Arom 
New-York  to  Algiers,  with  liberty  to  touch  at  Cadiz.  The 
vessel  valued  at  6,000  dollars. 

(a)  A  poficy  of  insurance  being  an  instrument  by  which  the  underwriter 
agrees  to  indemnify  for  losses  by  certain  perils,  the  very  avMraJbun  of  the 
contract  seems  to  require,  that  there  should  be  in  the  assured  an  actual 
interest,  either  legal  or  equitoble,  which  is  capable  of  suffering  a  loss  fVom 
the  perils  insured  against  For,  if  there  be  not  any  interest,  there  cannot 
be  any  loss ;  and  if  there  be  not  any  loea,  there  cannot  be,  under  the  contract, 
any  right  to  indemnity.  Upon  this  train  of  reasoning,  the  court  of  errors 
reversed  the  Judgment  given  by  the  supreme  oourt  on  the  case  in  the  text 
For,  as  the  vessel  was,  by  the  valuation  in  the  policy,  estimated  at  only 
6,000  dollars,  when  there  existed  a  previous  bottomry  for  6,600  dollars,  and 
she  sold  for  no  more  than  1,925  dollars,  it  was  held,  that  there  was  not  any 
legal  interest,  that  being  in  the  bottomee ;  or  any  equitoble  interest,  as  thera 
was  not  any  surplus  value  beyond  that  for  which  she  was  hypothecated. 
Smm  V.  Williams,  2  Gaines'  Cas.  in  Error.  110. 

A  strict  deduction  from  the  same  premises,  would  appear  to  lead  to  tha 
total  exclusion  of  wager  policies,  without  the  Interference  of  legislative  pro> 
visions.  Yet,  as  actions  on  wagers  themselves  have  been  held  to  be  main- 
tainable, so  wager  policies  have  received  the  countenance  of  courts  of  law. 
ClendiMng  d:  Adanu  v.  Ckwrck,  3  Gaines'  Rep.  141,  and  the  cases  dted  there. 
In  Uassachusetts,  however,  contrary  and  purer  doctrines  seem  to  prevail; 
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The  facts  were  exactly  the  same  as  in  the  former  suit, 
apon  the  policy  oa  her  carga 

It  was  admitted,  that  the  amoant  of  the  bottomry  was 
20,000  marks  bancoy  or  6,600  dollars. 

'or  wiger  polides  appear  to  be  connd^red  there  as  absolutely  void.    Amovy 
y.  Jifng^  2  Mass.  Rep.  I. 

An  interest,  to  be  insurable,  may  be  either  legal  or  equitable,  vested  or 
ooatingent;  but  it  must  be  a  lawful  interest,  and  there  must  be  a  subject 
matter  m  este^  in  which  it  exists,  or  out  of  which  it  may  arise. 

l%e  tnAsrest  nmst  be  a  lau^  irUereai'j  that  is^  such  as  is  within  the  proteo- 
tion,  and  within  the  policy  of  the  law.  Therefore,  the  interest  of  an  enemy 
is  not  insurable ;  (Brandon  t.  IMni,  6  D.  A  E.  23 ;  Bristow  t.  Towers,  ib.  36,) 
nor  of  a  subject  trading^  with  an  enemy ;  (i^ttvy.  JSdl,  8  D.  A  E.  548,)  nor 
of  a  neutral  in  goods  to  an  enemy's  port;  {^ronde^  v.  Eeasdiiney  1  Camp,  lb,) 
nor  ttom  it  if  he  be  there  resident,  and  carry  on  trade ;  {M'Oonndl  v.  Bedor^ 
3  Bos  &  PulL  113,)  nor  that  c^  mates  or  seamen  in  their  wages,  ora  spedflc 
aitide  by  way  of  daucewr  or  extra  oompensatiofi  beyond  wages ;  ( Webster  y. 
Ik  Tbssety  7  D.  A  E.  167,)  nor  that  of  a  lender  of  money  to  a  captain  of  a 
yeasel  to  be  paid  out  of  the  freight  WHaon  y.  Boyai  JSr.  Au.  Co.  2  Camp. 
6S3.  But  where  tiie  interest  is  such  as  is  within  the  protection  and  policy 
of  the  law,  it  is  insurable ;  as  thai  of  a  governor  in  a  fort  used  as  a  trading 
post;  {Carter  v.  Bodui^  3  Burr.  1905,)  of  a  captain  of  a  vessel  in  his  wages; 
{Khtff  y.  Olover,  2  N..R.  206,)  or  of  a  neutral  in  goods  Jrom  an  enemy*s  to  a 
ftiendly  port  Bromleff  v.  MesadUnef  tcM  sup.  But  fuare  as  to  a  poiUcy  in 
such  a  oase^  "at^*  and  **Jrom." 

The  inlereat  must  be  legal  or  equiidUe.  If  it  would  not  be  acknowledged 
either  at  law,  or  in  equity,  it  is  not  a  subject  of  insurance.  Therefore  a  per- 
son who  has  paid  for  a  ship  cannot,  in  England,  insure  the  freight,  unless  his 
name  be  in  the  certificate  of  registiy;  {Camden  v.  Anderson,  5  D.  &  E.  709; 
Manh  v.  Robinson,  4  Esp.  Rep.  98,)  because,  under  the  Fritish  register  act, 
even  a  conveyance  is  absolutely  void,  if  the  name  of  the  purchaser  do  not 
appear  in  the  certificate;  aUUr  with  us,  both  as  to  ship  and  freight,  even  of 
an  English  vessel,  unless  the  British  reglster*act  be  proved,  for  which  parol 
testimony  is  not  suifident    Ketmy  v.  Clarkson,  1  Johns.  Rep.  386. 

A  mere  power,  whether  given  by  statute  or  otherwise,  '*  to  take  into  pot 
session,  manage,  sell  and  dispose  of)"  ships  and  cai^goes  detained  by  the  orde 
of  government^  does  not  create  an  inifurable  interest  Lucena  v.  Cran/ftura 
2  N.  R.  269,  unanimously  confirmed  by  all  the  jiidgev  in  the  house  of  lords 
on  the  29th  of  June,  1808,  and  overruling,  on  tiiis  point,  the  judgment  in 
the  same  case,  3  Bos.  ft  Pull.  75,  and  Cratfiird  v.  Ifunier,  8  D.  A  E.  13.  It 
is  therefore  doubtful  how  fiir  prize  agents  and  otliers  efiudem  generis,  have 
any  insurable  interest  in  captured  vessels  and  cargoes  sent  to  them,  unless 
iO  ikr  as  their  own  commissbn,  and  liens  for  balances  due,  may  extend.   But 
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The  judge  before  whom  the  causes  were  tried,  charged 
the  jury,  that  if  they  believed  the  port  of  Cadiz  was  block- 
aded at  the  time  the  Prosper  entered  that  harbor,  this  being 
a  breach  of  neutrality,  would  vacate  the  oolicy.    That  the 


if  there  be  either  a  legal  or  equitable  iDtereet,  thoogh  luidiyided,  it  is 
able ;  as  where  a  statute  enacts  that  property  captured  from  the  enemy  shall 
be  divided  among  the  oapton^  their  interests  are  insurable  even  before  con- 
demnation. StirUng  v.  Vaughant  2  Camp.  225 ;  £odm  v.  BeU^  8  D.  &  & 
154;  Le  Onu  v.  Hmghea,  Park,  358. 

Where  there  are  a  multiplidfy  of  interests,  either  legal  or  equitable,  in  the 
same  subject,  each  may  be  the  basis  of  a  separate  policy,  according  to  the 
right  of  the  underwritten.  Therefore^  a  mortgagee  of  goods^  after  the  mori- 
gsge  lias  become  absolute,  may  insure  his  legal  interest,  and  the  equitable 
one  of  the  mortgagor;  (amUh  v.  Lofctilea,  2  D.  A  K  188,  per  Asbhurst,  J.,) 
a  third  owner  of  a  ship,  bis  third  of  the  freight;  {Semsam  v.  BaU,  4  DalL  459,) 
so,  thoogh  he  be  entitled  only  in  virtue  of  a  purchase  of  a  third  of  the  ton- 
nage lor  the  voyage;  (id.  ibid,  but  see  Hiky  v.  Ddofidit  ir^a ;)  an  endorsor 
of  a  bill  (blading,  who  has  transferred  only  the  net  proceeds,  his  interest  ia 
the  surplus  value;  {SSbhtrt  and  €iUiem  v.  Carter,  1  D.  A  E.  745,)  a  factor  to 
whom  a  trader  is  indebted,  the  amount  of  his  debt^  in  a  policy  on  goods 
which  he  is  advised  will  be  shipped  to  him ;  (Chdin  v.  Roy.  Am,  Co,  1  Burr. 
489,y  for,  wherever  the  law  would  give  a  man  a  lien  on  property,  to  that 
extent  he  may  msore;  (Wd{fe  v.  EomcasOe,  I  Bos.  t  PulL  316,)  and,  firom 
the  case  of  Cfodin  v.  Roy.  Am,  Co,,  it  seems  that  a  Uma  fidt  policy  on  the 
expectation  of  the  consignment  advised,  will  not  be  defeated  by  the  con- 
siguor's  making,  against  good  faith,  a  valid  disposition  of  the  promised  re- 
mittance. 

A  surety  in  a  vice-admiralty  courts  to  whom  a  vessel  and  cargo  are  de- 
livered over  to  indemnify  him  against  loss,  for  becoming  security  on  entering 
an  appeal,  has  an  ibaunible  interest  to  the  whole  amount  of  both.  RmnA 
V.  Un,  Jna.  Oo.y  4  Dall,  421.  So  a  part  owner,  who  charters  the  other  half 
of  the  vessel  under  an  agreement  to  pay  a  certain  sum  in  case  of  her  loas^ 
may  insure  her  lull  value  without  disclosing  the  nature  of  bis  interest  CHHnBtr' 
V.  Qrtea,  3  Mass.  Rep.  133.  Note,  however,  the  diversity  between  the 
British  register  act,  and  that  of  the  United  Statea 

If  there  be  a  legal  interest,  it  is  not  necessary  that  it  should  be  beneficial, 
in  order  to  render  it  insurable ;  therefore,  a  mere  trustee,  owner  of  a  vessel 
not  entitled  to  the  privileges  of  the  American  flag ;  {Rhind  v.  WiXkvMon^  2 
Taunt  237,)  a  fortiori  if  it  be  beneficial,  though  merely  equitable,  as  that  of 
a  cestui  que  trust  for  whose  use  goods  are  sent  to  a  third  person.  HiU  v. 
Seeretan,  I  Bos.  k  PulL  315. 

T?ie  interest  may  le  oonUngent;  as  the  concmiauons  of  a  consignee;  (ittol 
T.  Le  Messurier,  Park,  355,)  or  of  a  captain  on  sales;  (King  v.  Glover,  2  IL 
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lamages  and  repair?  of  the  vessel  having  happened,  and 
been  made,  at  distant  periods,  (the  first,  between  the  arrival 
of  the  vessel  and  the  14th  of  October,  when  she  was  blown 
to  sea,  and  the  second,  between  that  day  and  the  15th  oi 
November,)  were  to  be  considered  separately,  in  determin- 
ing whether  the  loss  was  total,  or  partial ;  and  that  to  con- 
stitute a  total  loss,  the  subject  must  be  injured,  or  impaired 
in  value  to  the  amount  of  one  half.  That  the  plaintiff  ap- 
peared to  consider  the  several  injuries  as  merely  partial, 
because  he  reptdred  the  vessel  both  before  she  was  forced 
to  sea,  and  after  her  return  to  Cadiz,  and  previous  to  her 
abandonment  there.  That  the  wages  and  provisions  during 
detention  in  Cadiz  were  to  be  deemed  general  averages; 
and,  lastly,  that  a  pro  rata  freight  was  earned  as  far  as 
Cadiz. 
The  jury  brought  in  their  verdict  in  the  following  words : 
"The  jury  find  for  the  plaintiff  an  average  loss  on  the 
ship  Prosper  and  freight,  allowing  four-fifths  of  herfreight^ 
or  2,400  dollars,  to  have  been  earned  on  her  arrival  at 
Cadiz.  The  jury  are  of  opinion,  that  in  making 
up  the  *amount  of  the  general  average,  the  sea-     [*14] 


R.  206,)  or  the  oompensatioii  of  a  sapercargo  out  of  the  proceeds  or  goods 
of  an  adventure  under  his  direction ;  {Bdbkuon  y.  K.  7.  Itu.  Cb.  poet,  367,) 
or  the  expected  profits  on  a  cargo  belonging  to  the  assured ;  ( OraTtt  v.  Farldn- 
9on,  Park,  354;  ]  Marsh.  B1;  Hodgwn  r.  Ghver,  6  East,  316;  fbm  t.  Smith, 
3  OaiMB*  Bep.  245;  Mumfordy,  ExO/bU^  1  Johns.  Bep.  433,)  or  those  on  a 
caigo  to  be  purchased  bj  inyestingf  or  exchanging  another  cargo.  Barday 
y.  Ckmains,  2  East,  544.  So  the  interest  of  a  creditor  in  the  life  of  his  debtor. 
Per  Lord  Kenyon,  m  Aiideraon  y.  EUCf  Park,  515 ;  ChdtaU  t.  Boldero,  9 
Bast,  72.  But  there  must  be  an  acljpal  existing  subject  capable  of  specific 
designatioa  out  of  which  the  interest  insured  is  to  arise ;  therefore  the  ex- 
pected profits  or  commisabns  on  a  cargo  expected  to  be  shipped,  are  not 
insurable.  Wood  t.  JTfloas,  Park,  366;  1  Camp.  543,  &  0.  Where  the  interest 
is  of  a  particular  kind,  it  must  be  disclosed  and  underwritten  as  such;  as 
those  of  bottomry  and  rtapondentia;  {Bkuk  y.  Ohver,  3  Buir.  1394 ;  Bobert' 
§on  A  Brown  y.  27ft.  Ins,  Co,,  1  Johns.  Oas.  ^0,)  or  that  of  fiieight  reseryed 
to  the  yendor  of  a  yessel,  for  the  yoyage  next  after  her  sale.  RHey  y.  Deta- 
Jtdd,  7~  Johns.  Bep.  522.  But  see  Scamm  y.  BaU^  4  DalL  459,  where  this 
point  is  not  madei 
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men's  wages  and  proyisions  should  be  charged  during 
th^  detentioDi  on  the  principle  that  the  detention  was  un« 
usuaj,  and  presents  an  extraordinary  case  within  the  hazard 
iotsured  against  by  the  policy.'' 

A  motion  was  now  made  for  a  new  trial,  on  the  part  of 
the  plaintiff,  by  whom  the  following  points  were  relied  on : 

1.  That  the  captain's  want  of  funds  to  repair  the  injuries 
of  the  ship,  and  get  her  to  sea,  was  a  Just  cause  of  abandon- 
ment 

2,  That  if  the  plaintiff's  claim  is  to  be  affected  at  all  by 
the  bottomry  bond,  it  only  renders  him  liable  to  account  to 
the  defendant  for  the  value  of  the  ship  at  the  time  she  was 
seized  and  sold  at  Cadiz,  the  amount  of  which  sales  shows 
her  value. 

8.  That  the  plaintiff  has  a  right  to  be  reimbursed  the 
moneys  expended  in  repairing  the  ship,  whatever  may  be 
his  right  to  recover  with  respect  to  the  ship  herself 

4.  That  the  freight  was  totally  lost,  by  the  voyage  to 
Algiers,  &c.  being  defeated,  as  no  part  of  it  became  payable 
until  the  cargo  was  delivered  there. 

6k  That  if  the  ship  earned  a  pro  rata  freight,  the  plaintiff 
has  a  right  to  apply  the  proceeds  of  the  carg9  which  he  re- 
'ceived,  or  so  much  as  will  be  necessary  for  that  purpose. 

On  the  part  of  the  defendant,  the  points  insisted  upon, 
were, 

1.  That  Cadiz  was  a  blockaded  po(rt. 

2.  That  the  plaintiff  had  not  an  insurable  interest  in  the 
ship,  except  for  the  surplus  value,  beyond  the  sum  men- 
tioned  in  the  bottomry  bond. 

8.  That  if  the  vessel  was  infunble  by  the  plaintiff,  still, 
that  as  the  defendant  was  deprived  of  the  property  aban- 
doned, by  the  seizure  under  the  bottomry  bond,  the  plain- 
tiff cannot  recover. 

4.  That  if  the  loss  is  to  be  ascribed  to  the  fever,  it  is  not 
a  peril  within  the  policy* 

6.  That  onet  third  is  to  be  allowed  in  the  repairs,  newfot 
old. 
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Biffg^  for  the  plaintiff.  The  sutgect  of  blockade  hnB 
been  sdfficiently  argued  in  the  preceding  cause.  On  tbe 
first  point  it  is  admitted,  that  if  there  was  a  want 
of  funds  to  'continue  the  voyage,  it  was  a  legal  [*183 
sanction  fbr  abandoning.  For  allowing  her  re- 
paired, if  unable  to  fit  out  for  sea,  without  selling  so  much 
MS  would  break  up  the  voyage,  the  right  was  still  the  satne. 
Oazelet  v.  St  Barbe,  1  D.  &  E.  187 ;  Ooss  v.  Withes,  2  Burr. 
•696 ;  BamiUon  v.  Mendez,  2  Burr.  1209,  the  third  resolu- 
tion. The  second  question  is  in  fact  this,  whether  a  bona 
j/ide  owner  of  a  vessel,  who  does  not  appear  to  have  giveii 
the  bottomry  bond,  has  not  as  extensive  an  insurable  inter- 
est as  if  the  bond  did  not  exist  This  will  depend  on, 
whether  the  bottomry  was  then  a  subsisting  lien  on  thd 
property  ?  A  bottomry  given  abroad  is  a  charge  on  iihd 
ship  only  to  the  next,  or,  at  the  utmost,  her  home  port,  on 
her  arrival  at  which  it  ought  to  be  put  in  force.  If  it  be 
noty  and  the  vessel  be  permitted  to  sail  on  another  voyage, 
the  lien  is  gone  against  a  third  person,  who  comes  in  as  a 
purchaser,  without  notice,  for  a  full  consideration.  In  this 
situation  the  plaintiff  stands.  Though  it  must  be  confessed, 
the  Court  in  Spain  has  acted  on  a  different  prindple,  it 
ought  not,  however,  to  control  our  own  law.  But  it  is 
evident,  however  this  may  be,  the  bottomee  is  not  the  l^gal 
owner;  the  bottomer  cannot  at  law  commit  barratry.  Lemn 
T.  Suasso,  2  Marsh.  452,  458.  So  little  is  the  person  hold- 
ing a  bottomry  bond  the  legal  owner  of  the  ship,  that  he 
cannot,  by  insurance,  under  that  word,  cover  his  interest 

Abbott,    117,   s.  20 ;  Bobertsons  v. ,  in  this  court 

Here,  then,  as  we  paid,  with  the  money  laid  out,  the  full 
value  insured  upon  the  ship,  and  as  she  was  discharged 
from  the  bottomry,  by  the  laches  of  not  putting  the  bond  in 
force,  we  were  entitled  to  a  verdict  for  a  total  lost  But  al- 
lowing the  policy  affected  by  the  bottomry,  we  are  to  ac- 
count for  no  more  than  the  sum  produced  by  her  sale,  and 
the  balance  is  what  we  have  a  right  to  claim  f  as,  however, 
her  price  was  increa3ed  by  the  value  of  the  repairs  we  gave 
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her,  to  that  extent  also  we  ought  to  recover.  Every  reason 
which  will  operate  in  our  favor,  on  the  vessel,  can,  with 
eqnal  efficacy,  be  applied  to  the  freight ;  for  this  is  to  be 
supported  only  on  the  principle  of  ownership.  If  we  have 
a  jnst  demand  for  any  freight,  it  must  be  for  the  whole,  the 
contract  being  in  a  gross  sum,  and  not  so  much  per  barrel, 
or  cask.    In  these  cases,  therefore,  as  there  is  no  apportion* 

ment,  the  whole  being  due  on  arrival  at  the  port  of 
[*16]    delivery  alone,  *every  loss  must  be  total    JPaid  v. 

Birch,  2  Atk.  621 ;  Abbott,  244  That  the  contract 
for  freight  was  by  bill  of  lading,  and  not  by  way  of  charter 
party  under  seal,  is  immaterial,  as  would  seem  from  the 
reasoning  in  Oooke  v.  Jenningsy  7  D.  &  K  381.  Bright  v. 
Oowper^  1  Brownl.  21.  The  only  exceptions  to  this  rule 
are,  firsts  where  the  ship  being  incapacitated  from  pursuing 
her  voyage,  and  the  master  being  willing  to  procure  an- 
other to  transport  her  cargo,  the  merchant  will  not  agree ; 
secondly,  where  the  shipper  consents  to  reeceive  his  pro- 
perty at  an  intermediate  port  In  the  first  of  these  cases 
tiie  whole,  in  the  latter  a  j^ro  ro/a,  freight  is  earned.  But 
the  acts  of  the  plaintiff  in  this  respect  were  all  doue  iu  the 
character  of  master.  The  bill  of  lading  was  to  deliver  to 
another*  his  joint  interest  therefore  immaterial. 

Hariaon  and  Bogert,  conircL  The  bottomry  is  in  itself 
an  insurance  pro  tanio,  and  therefore  the  surplus  only  can 
be  insured,  according  to  the  words  of  our  policies;  Was 
it  otherwise,  a  man  might  hypothecate  throe  or  four  times 
over,  insure  the  full  amount,  and  recover  from  tlie  under- 
writer also.  It  must  be  supposed  that  the  jvjrchasor  took 
the  Prosper  with  her  encumbrance,  likv^>  mortpi.j;r«l  lands. 
The  maxim  of  caveat  emptor  shows  thin,  and  at  all  events, 
ds  the  plaintiff  was  on  the  spot  when  siu-  was  sold,  and 
authorized  to  work,  labor,  &c.  for  the  untUiwiitrr,  it  was 
incumbent  on  Captain  Williams  to  have  iuterjuxd  a  ilaim 
for  the  defendant.  This  is  such  a  species  of  doi-ijli  a.s  must 
make  him  liable  to  us,  and  therefore  ought  to  prevent  his 
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wooveiy.  It  has  taken  from  us  the  subject  matter  of  in- 
0nrance,  which,  after  abandonment,  be  ought  to  have  pro* 
tected ;  for  if  the  bottomry  was  not  a  lien  subsisting,  the 
"ship  might  have  been  reclaimed.  It  would  seem,  however, 
to  be  otherwise ;  for  if  not,  a  ship  might  be  fraudulently 
aentj  instantly  after  her  arrival,  on  a  new  voyage,  and  the 
bottomry  thus  defeated.  The  interests  of  commerce  require 
a  different  rule.  It  is  to  be  supposed  the  purchaser  knew 
of  the  encumbrance ;  if  so,  it  ought  to  have  been  com  mil- 
nicated,  and  this  would  also  vitiate  the  policy.  For  this 
purpose,  everything  that  has  been  said,  as  to  blockade,  is 
equally  fatal.  But  there  was  not  any  insurable  interest, 
for  the  amount  of  the  bottomry  exceeded  the  cost  of  the 
vessel.  Allowing,  however,  a  surplus  from  the  sale 
even  from  that  *as  the  jury  have  found  only  an  [*17] 
average  loss,  there  must  be  a  deduction  of  one-third, 
new  for  old.  A  total  loss  on  the  ship,  it  cannot  be.  Her 
first  repairs  made  her  fit  for  sea,  and  though,  after  the 
storm,  her  cargo  might  be  more  than  half  deteriorated,  that 
would  not  justify  abandoning  the  ship,  though  her  decay 
might  authorize  an  abandonment  of  the  cargo,  as  it  would 
be  a  breaking  up  of  the  voyage.  This  shows  on  her  it  can 
be  only  a  partial  loss.  There  is  no  evidence  that  she  was 
deteriorated  a  moiety  of  her  valua  The  cases  cited  to  show 
no  fireight  was  earned,  prove  the  reverse ;  for  they  were  ou 
charter  parties  under  seal,  and  expressly  show  the  distinc- 
tion denied.  Wherever  the  master  is  not  requested  to  take 
on  the  goods,  he  is  entitled  to  pra  rata  freight.  Luke  v. 
Xy&,  Burr.  889.  And  here,  as  the  plaintiff  was  owner  of 
the  ship,  and  consignee,  he  cannot,  in  that  double  capacity 
be  considered  as  acting  wholly  for  his  own  benefit,  and  to 
charge  the  underwriter.  As  shipper,  he  was  bound  to  pay ; 
as  owner,  to  receive  freight ;  h^  actions  cannot  be  con- 
strued to  be  totally  as  agent  for  the  insurer,  to  enable  him 
to  receive  everything  and  pay  nothing.  The  jury  find  a 
pro  raia  freight  earned ;  this  could  have  been  only  on  the 
supposition  that  the  goods  were  received  by  the  plaintilll 
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Hamilton^  in  reply.  If  the  interest  of  the  plaintiff  be 
merely  *ihat  of  an  equity  of  redemption,  it  is  insurable.  Al- 
lowing, therefore,  that  the  interest  was  only  a  surplus,  the 
policy  is  yaild,  and  we  must  recover  for  that.  But  not 
knowing  the  previous  encumbrance^  the  assurance  was 
made  for  the  whole,  and  the  premium  paid  for  that  Both 
parties  were  in  the  dark ;  and  in  cases  of  mutual  error,  he* 
who  receives  a  consideration  ought  to  be  bound.  The  Bo- 
man  code  acts  on  this  rule.  So  Millar,  40,  41,  97.  If  ao^ 
a  secret  encumbrance  is  at  the  hazard  of  the  underwriter. 
If  the  vessel  had  been  bottomed  at  a  port  of  necessity,  and 
on  arrival  at  that  of  destination,  though  not  that  to  which 
she  belonged,  the  bottomry  had  been  put  in  force,  the  in- 
surer would  have  been  liable  for  the  whole,  though  the 
subject  matter  was  lost  to  him,  and  that  by  the  act  of  the 

insured  himself;  a  fortiori  here,  where  it  was  by  a 
[*18]     *third  per8on.(a)    The  policy  being  valued  is  an 

argument  for  this ;  because  in  these  the  worth  of 
the  article  insured  is  agreed  on,  and  if  a  honafide  interest  is 
shown,  it  is  sufficient  The  case  of  The  Asircta^  (1  Lex.  Men 
Amer.  295,)  said  to  be  in  point  to  show  the  deterioration 
of  the  cargo,  will  not  warrant  abandoning  the  ship ;  but  we 
were  on  the  trial  prevented  from  showing  the  ship  was 
half  deteriorated ;  the  judge  charging  the  injuries  to  be 
distinct,  and  not  to  be  considered  together.  This,  we  con- 
tend, was  wrong,  as  the  accumulated  amount  of  repairs  ne- 
cessary, carried  them  beyond  the  half,  though  the  money 
was  not  actually  expended,  but  only  seem  to  be  necessary, 
and  the  impracticability  of  procuring  it,  obvious.  If  it  ap- 
pear that  the  whole  cargo  will  not  suffice  to  fit  out^  and 
money  cannot  be  obtained  on  bottomry,  it  can  Dever  be 
necessary  to  sacrifice  the  cargo  and  expend  it  before  you 
can  abandon ;  yet  this  is  the  result  of  the  defendant's  doc- 
trine as  to  the  want  of  proof  of  a  deficiency  of  funds.    If  a 

(a)  In  the  case  put,  the  bottoming  would  be  to  protect  the  property  aa- 
BOied,  in  which  the  underwriter  had  an  interest  The  bottrmry  in  the  priu* 
>iipal  case  preventod  his  interest  from  arising. 


NEW  YORK,  MAT   1804.  Jg 

Williams  t.  Smiths 

man  act  in  two  capacities,  one  as  agent  for  himself  and  an* 
otber,  and  also  representadye  for  a  third  person,  and  his 
conduct  will  apply  to  the  totu$  homoy  it  is  a  rule  so  to  con- 
sider it  The  cargo,  then,  was  delivered  to  him  as  agent 
for  the  underwriters  alone,  and  this  is  corroborated  by  the 
entry  in  the  consular  books,  which  evinces  on  whose  ao* 
eount  the  reception  and  sale  were  made. 

Thompsok,  J.,  delivered  the  opinion  of  the  court  Sev^. 
ral  of  the  questions  raised  in  this  cause  have  already  been 
disposed  of  in  the  preceding  case,  against  the  same  defend^ 
ant,  upon  the  cargo  of  the  same  vessel.  The  circumstances 
relative  to  the  blockade  of  Cadiz,  and  the  detention  in  con- 
sequence of  the  fever  that  broke  out  at  Qadiz,  shortly  aiWr 
the  arrival  of  the  vessel  there,  are  necessarily  the  same.  It 
having  been  decided  that  Cadiz  could  not  be  considered  a 
blodcaded  port,  there  could  be  no  objection  against  this 
vesseVs  putting  in  there,  pursuant  to  the  permission  given 
in  the  policy.  It  is  manifest,  from  the  whole  current  of 
the  testimony,  that  there  existed  a  pretty  strong  necessity 
to  put  into  Cadiz  for  the  purpose  of  repairs,  and  that  this 
was  the  sole  object,  and  not  for  the  purpose  of  trade.  The 
captain  appears  to  have  acted  with  as  much  de- 
spatch in  procuring  the  repairs  *to  be  made,  as  the  [^19] . 
state  of  things  at  Cadiz  would  warrant,  to  have  been 
anxious  to  pursue  the  voyage  to  Algiers,  and  did  every- 
thing in  his  power  to  accomplish  it,  until  misfortune  after 
misfortune  had  so  increased  his  expenses  that  he  found  it 
impossible,  firom  the  want  of  funds,  to  proceed.  Thus  far 
the  &ct8  in  these  cases  are  the  same  as  in  the  case  on  the 
oargo^ 

But  in  the  case  on  the  ship  it  appears  that,  before  and 
after  the  time  the  plaintiff  purchased  her,  she  was  under  a 
bottomry  bond  for  upwards  of  6,000  dollars,  given  by  Cas- 
simir  Delavigne,  the  former  owner,  of  which  the  plaintiff 
was  wholly  ignorant  That  while  she  lay  at  Cadiz,  after 
all  her  repairs  were  made,  though  not  until  the  plaintiff 
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found  that  it  was  no  longer  in  his  power  to  proceed  on  the 
YOjage  to  Algiers  for  want  of  fands,  and  had  determined 
to  abanddn  it,  proceedings  were  instituted  against  the  ves- 
sel under  this  b6nd,  in  consequence  of  which  she  was  seized 
and  sold  by  order  of  ^  the  Boyal  Consulado  at  public  fiuc- 
tio^n  for  88,500  reals  yellon,  (about  1,926  dollars,)  which 
sum,  after  deducting  the  charges,  was  paid  to  the  holder  of 
the  bottomry.  A  question  then  arises  here,  whether  the 
plaintiff  had  an  insurable  interest  in  this  vessel,  she  being 
under*  a  bottomry  bond  to  more  than  the  amount  of  her 
value  in  the  policy.  The  assured  had,  we  think,  an  in* 
gurable  interest  in  the  subject.  He,  having  possession  and 
the  right  of  redemption,  must  be  considered  the  owner  for 
the  purpose  of  insurance. 

The  hypothecation  does  not  transfer  the  property  of  the 
ship,  but  only  gives  the  creditor  a  privilege  or  claim  upon 
it  to  be  carried  into  effect  by  legal  process.  Abbott,  117.(a) 
The  owner  of  a  ship  who  has  mortgaged  her,  and  who  is 
also  master  of  her,  cannot,  while  he  is  possessed  of  the 
equity  of  redemption,  commit  barratry ;  because  he  is  still 
considered  as  the  owner,  notwithstanding  the  mortgage,  and 
so  cannot  commit  a  fraud  against  himself.  Lewin  v.  SuassOj 
in  chancery,  Marsh.  462.  The  doctrine,  that  the  person 
having  the  possession  and  holding  the  equity  of  redemp- 
tion, has  an  insurable  interest,  is  strengthened  by  the  de- 
cision of  this  court  in  January  term,  1801,  in  the  case  of 
Bobertson,  that  the  person  holding  the  bottomry 
[•20]  *bond  has  not  an  insurable  interest,  without  there 
is  a  special  clause  inserted  in  the  policy,  designating 
the  particular  interest  insured.  There  is  nothingi  we  think, 
in  the  conduct  of  the  plaintiff,  showing  want  of  good  faith; 

(a)  Quaref  whether  some  distiDction  is  not  to  be  taken  between  cases  on 
bottomry  bonds  and  those  on  bottomry  bills?  In  tlie  flrst,  the  vessel  is 
mortgaged  and  assigned  to  the  lender ;  in  tlio  latter,  she  is  bouDd  to  the 
poyiDcnt.  And  here  again  a  difference  may  arise  between  cases  in  England 
and  cases  hero,  on  account  of  the  wordings  of  the  register  acts  of  the  tw« 
fountrie& 
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all  the  witnesses  concur  in  representing  that  he  was  ex- 
tranelj  solicitous  to  pursue  the  voyage  to  Algiers,  but  that 
he  was  obliged  to  abandon  it  for  want  of  funds.  This  was 
on  the  argument  admitted  by  the  defendants  counsel  to  be, 
as  a  general  principle,  sufficient  cause  for  abandonment, 
and  breaking  up  the  voyage.  We  see  nothing  in  this  case 
to  take  it  out  of  the  general  rule.  The  difficulty  and^  em- 
barrassment which  the  plaintiff  met  with  in  raising  funds, 
were  not  occasioned  by  the  bottomry  bond.  No  claim  was 
made  on  this  vessel  by  virtue  of  that  bond,  until  after  the 
captain  had  determined  to  abandon  the  voyage.  The  next 
question,  then,  will  be  as  to  the  amount  of  the  loss  of  the 
ship.  The  imderwriter,  we  think,  clearly  ought  not  to 
suffer  in  consequence  o'f  the  encumbrance  on  the  ship  by 
the  bottomry  bond ;  this  is  a  loss  that  must  be  sustained 
by  the  plaintiff;  or,  for  which  he  must  look  to  the  person 
from  whom  he  purchased  the  vessel. 

In  ordinary  cases,  immediately  on  the  abandonment,  the 
subject  insured  would  become  the  property  of  the  under- 
writer, and  he  would  be  entitled  to  receive  its  fiill  value, 
if,  then,  the  underwriter  has  been  deprived  of  this  property 
in  consequence  of  a  lien  or  encumbrance  for  which  he  is 
not  answerable,  the  assured  must  put  him  in  the  same  situ- 
ation he  would  have  been  in,  had  no  such  lien  existed; 
that  is,  in  the  present  case,  by  deducting  the  value  of  the 
vessel  at  the  time  of  abandonment,  from  the  amount  of  the 
insurance.  And  we  know  of  no  better  rule  by  which  to 
ascertain  that  value,  than  by  the  sale,  provided  there  was 
no  fraud  or  collusion.*  Had  not  the  ship  been  seized  under 
this  bottomry  bond,  the  captain  would  have  been  obliged 
to  sell  her,  as  the  voyage  must  have  been  broken  up ;  the 
sale  would  have  been  at  the  same  place,  and  under  equally 
tmfevorable  circumstances.  We  can  discover  no  fraud  or 
un&ir  conduct  in  the  transaction.  She  was  sold  at  public 
auction  under  the  direction  of  a  public  officer,  a)id  we  think 
the  price  for  which  she  was  sold,  must,  prima  facie, 
be  considered  her  true  value,  and  *this  being  less    [•21] 
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than  one  half  her  thie  valae,  there  was,  of  course, 
a  total  loss.  We  are  therefore  of  opinion  the  verdidt  was 
against  the  evidence,  and  that  a  new  trial  be  granted  on 
payment  of  costs.  With  respect  to  the  case  on  the  freight, 
we  are  satisfied  with  the  verdict  of  the  jury,  that  there  was 
a  pro  rata  freight  earned,  to  wit,  four  fifths  of  the  whole, 
Vnounting  to  2,400  dollars.  The  owner  of  the  vessel  was 
also  master,  and  part  owner  of  the  gooda  We  take  it  to 
be  a  rule  well  settled,  that  where  a  ship  by  reason  of  any 
disaster,  goes  into  a  port  shore  of  the  place  of  destination, 
^  and  is  unable  to  prosecute  and  complete  the  voyage,  and 
the  goods  are  there  received  by  the  owner,  freight  must  be 
paid  according  to  the  proportion  of  the  voyage  performed. 
This  rule  is  certainly  founded  in  justice  and  equity,  and 
ought  to  receive  a  liberal  application.  The  master  here^ 
acting  in  the  double  capacity  of  captain  of  the  vessel  and 
owner  of  the  cargo,  interfered,  and  disposed  df  the  goods, 
and  although,  perhaps,  it  may  be  difficult  to  say  whether 
in  such  a  disposition  he  acted  in  his  capacity  of  owner  or 
master,  yet,  we  think,  prima  facie,  he  ought  to  be  consid* 
ered  as  acting  in  that  capacity  which  leads  to  the  moat 
equitable  result^  and  best  answers  the  end  of  justice. 

The  circumstances  imder  which  the  cargo  was  received 
and  disposed  of  by  the  plaintiff,  were  submitted  to  the  jury, 
who,  by  their  decision,  must  have  considered  him  in  that 
transaction,  as  acting  in  his  capacity  of  owner;  and  in 
doubtful  cases  where  the  justice  of  the  case  is  with  the  ver- 
dict|  we  think  the  court  ought  not  to  interfere  and  set  it 
aside.  The  opinion  of  the  court,  therefore,  is,  that  the 
plaintiff  take  nothing  by  his  motion. 

LiViKasTQN,  J.  Judgment  was  given  in  favor  of  the 
plaintiff  on  two  other  policies  on  this  voyage ;  the  one 
on  ship,  and  the  other  on  cargo.  I  concur  in  all  the  points 
determined,  except  as  to  the  effect  of  the  bottomry  on  the 
insurance,  and  in  conclusion  that  the  voyage  was  finally 
defeated  from  a  want  of  funds.    Here,  also,  I  agree  in  the 
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opinion  just  delivered,  that  a  pro  rata  freight  was  earned 
as  far  as  Cadiz,  and  that  if  the  plaintiff  be  entitled  to  re- 
cover at  all,  the  verdict  is  right ;  but  I  cannot  think  the 
defendants  are  liable  for  any  thing  on  this  policy. 

*It  is  essential  to  the  validity  of  every  contract  [*22] 
of  this  kind,  that  an  account  be  given  to  the  un- 
derwriters of  every  mateial  fact,  which  enhances  the  risk. 
This  account,  in  other  words,  should  be  exact  and  com* 
plete,  because  the  insurer  computes  his  risk  by  it  If, 
therefore,  any  circumstrance  be  suppressed  or  concealed, 
which  the  insured  knows  to  exist;  and  which,  if  discloeed, 
would  entitle  the  other  party  to  demand  a  higher  prenium, 
the  contract  is  void ;  for  every  irdentioncd  concealment  of 
circumstances  which  vary  the  risk,  is  regarded  as  a  fhiud. 
But  it  is  not  only  a  fbiudulent  concealment  or  misrepre* 
sentation  that  will  vacate  a  policy.  If  a  representation  be 
mabe  from  oversight,  or  with  the  utmost  good  faith,  and 
without  any  design  to  impose,  still,  if  it  be  of  a  material 
&ct,  and  not  true,  there  is  an  end  to  the  policy.  There  is 
no  reason  why  the  same  rule  should  not  apply  to  an  unin* 
tentional  concealment ;  nor  ought  it  to  form  any  excuse 
that  the  assured  knew  nothing  of  the  fact  concealed.  He 
is  supposed  and  ought  to  know  every  thing  material  that 
relates  to  the  subject  of  insurance,  and  is  presumed  to  be 
in  a  situation  to  lay  before  the  underwriters  every  matter 
necessary  to  form  a  just  estimate  of  the  risk  he  is  about  to 
assume.  The  property  is  his,  and  by  a  moderate*  degree 
of  attention  he  might  obtain  every  necessary  information 
respecting  it  If  he  does  not,  he  must  be  deemed  guilty 
of  negligence,  for  which  he  alone  ought  to  suflRsr.  If 
neither  of  the  parties  know  of  a  circumstance  which  sub* 
sequent  events  have  discovered  to  be  important,  the  ccm-^ 
tract  is  founded  in  mutual  error^  in  which  case  the  partiee 
cannot  be  said  to  have  assented  to  it  If  the  assured  had 
known  the  circumstances,  he  would  not  have  effected  an 
insurance  at  all ;  or  would  have  disclosed  it  to  the  under^ 
writers,  who  would  have  declined  the  risk  altogeth^,  or 
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hare  asked  an  increase  of  premium.  These  prindples 
accord  with  those  which  are  laid  down  and  illustrated  b; '% 
Mr.  Millar  J  in  his  Law  of  insurance,  "Every  instance  of  \ 
misrepresentation  and  concealment^"  says  this  learned 
author,  "  however  unintentional^  if  ii  varies  Ae  risk  under- 
iahen,  in  the  minutes  particular,  from  that  understood,  des- 
troys the  consent  of  parties,  and  annuls  the  coii- 
[*28]  tract."  "  It  implies  not  only  mistake,  *but  mistake 
founded  In  fault"  "  Cfulpa  lata,^  say  "  equibartur 
dob:'    Page  49. 

It  remains  to  show  the  application  of  these  principles  to 
the  present  case  I  am  now  considering.  Whether,  in  vir- 
•  tue  of  the  abandoment  at  Cadiz,  the  plaintiffs  be  entitled 
to  call  on  the  defendants  for  payment  of  tBeir  subscription 
to  the  policy,  inasmuch  as  she  was,  within  ten  days  there* 
after,  and  before  the  defendant  could  by  any  possibility 
have  heard  of  the  abandonment,  seized  to  satisfy  a  bot- 
tomry bill  of  which  they  knew  nothing  ? 

The  insured,  before  an  indemnity  can  be  demanded  of 
an  underwriter  for  a  technical  total  loss,  must  abanden  or 
cede  to  him  all  the  property  that  may  be  recovered  from 
shipwreck,  or  any  other  peril  enumerated  in  the  policy.  •» 
In  virtue  of  this  abandonment,  the  underwriter  is  entitled 
to  the  property  saved,  and  to  dispose  of  it  as  he  may 
think  proper.  But  if  the  property  thus  ceded  be  withheld 
fix)m  any  other  cause  than  from  one  of  the  perils  insured 
against ;  or  if  he  cannot  obtain  possession  for  any  other 
reason  than  on  account  of  such  peril,  he  ought  not  to  be 
held  to  pay  for  the  loss.  It  is  certainly  part  of  the  con- 
tract, that  in  case  of  abandonment,  the  assurer  shall  have 
the  property  saved  so  far  as  his  insurance  extends ;  and  if 
this  right  be  defeated  by  any  act  of  the  assured,  or  by  any 
circumstance  not  within  the  perils  insured  against,  and  not 
known  to  the  underwriter,  he  cannot,  without  manifest 
injustice,  be  chargeable.  In  this  case  the  property  was 
kept  from  the  defendants,  and  the  object  of  the  abandon- 
ment thus  defeated,  not  by  any  accident  within  the  policy. 
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bat  by  enforcing  a  mortgage  which  existed  long  befixra 
the  insurance  was  effected.  It  cannot  be  pretended  that 
the  defendants  assumed  this  risk,  nor  that  they  would,  but 
for  a  very  large  premium,  have  exposed  themselves  to  it 
It  is  not  enough  that  the  plaintiff  is  jj/nlling  to  credit  them 
with  the  proceeds  of  the  sale  under  the  sentence  of  the 
Spanish  tribunal,  which  were  applied  to  extinguish  the 
bond.  It  is  the  sale  itself  of  which  they  complain.  No 
one  can  say  that  a  compulsory  disposition,  in  a  foreign 
|t)ort,  of  any  American  vessel,  and  that  for  cash,  will  iur* 
oish  a  fair  criterion  of  her  real  value ;  nor  is  it  probable 
that  the  defendants,  is  left  at  liberty,  as  they  ought 
to  have  been,  would  have  sold  her  *in  a  way,  [*24] 
which  could  not  but  be  attended  with  great  sacrifice. 
They  would  probably  have  ordered  her  to  this  country,  or 
pursued  other  measures  to  make  the  most  of  the  property. 
This  reasoning  may  at  first  appear  more  applicable  to  an 
insurance  on  the  vessel,  but  I  have  not  thought  it  necssary 
to  make  any  distinction ;  for,  on  the  principles  on  which  I 
proceed,  if  the  voyage  were  impeded,  or  finally  defeated, 
by  occasion  of  the  bottomry ;  the  underwriters  on  freight 
ought  to  be  more  liable  than  those  on  the  ship.  But  it  is 
alleged,  that  it  being  determined  to  abandon  the  voyage 
previous  to  any  proceeding  on  the  bottomry,  and  the  un- 
derwriters being  fixed  by  such  abandonment,  it  is  of  no 
importance  what  becanie  of  the  property  afterwards. 
Without  examining  the  effect  of  an  abandonment  of  a 
voyage,  thus  declared  abroad  before  a  consul,  and  without 
any  communication  of  it  until  long  after  to  the  under* 
writers,  I  think  it  has  been  already  shown  that  even  if  the 
abandonment  were  good,  yet  if  its  object,  as  it  regarded 
the  defendants,  were  defeated  by  judicial  process  not 
grounded  on  any  marine  peril,  there  ought  to  be  no  re- 
covery. The  want  of  funds,  I  am  satisfied,  was  a  mere 
pretence  to  break  up  the  voyage,  before  a  seizure  took 
place  under  the  bottomry.  It  is  incredible  that  in  such  a 
city  as  Cadiz,  between  which  and  New  York  there  is  a 
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ooD^rioiit  commercial  intercourse,  it  should  not  be  practical 
Ud  to  raise  funds  necessary  to  repair  the  Prosper ;  but  if 
such  difficulty  existed,  it  may  fairly  be  imputed  to  the 
owner's  inability  to  give  an  adequate  security  on  the  ves- 
sel in  consequence  of  the  antecedent  hypothecation,  and 
this  furnishes  another  reason  for  not  rendering  the  under- 
writers  liable.  But  for  this  obstacle,  no  doubt,  money 
would  have  be^i  raised.  My  own  belief  is,  and  it  is  war- 
ranted by  the  whole  course  of  the  transaction,  that  no  idea 
was  entertaihed  of  abandoning  the  voyage  to  Algiers  until 
after  Williams  discovered  that  the  bottomry  bill  was  in 
Cadiz ;  and  that  to  avoid  an  arrest  on  that  account,  4ie 
contrived  to  put  a  period  to  the  voyage,  pretending  that 
no  funds  were  to  be  had  to  pay  for  or  finish  the  repairs. 
How  could  this  be  possible?  Mr.  Terry,  the  American 
Consul,  had  already  paid  for  all  the  repairs  which  had  been 
put  on  previously  to  her  being  blown  to  sea ;  and  it  is 
very  evident  that  when  she  was  thus  forced  out  of 
[*25]  *the  bay  of  Cadiss,  she  was  preparing  to  go  to  Al 
giers.  The  injury  she  sustained  at  this  time  was 
too  trifling  to  cause  any  delay,  and  the  repairs  of  the  for- 
mer injuries  b^g  paid,  I  regard  as  wholly  fictitious  the 
difficulty  about  funds.  I  neither  believe  it  real,  nor  that 
it  had  any  influence  in  terminating  the  voyage.  My  opi- 
nion therefore  is,  that  a  new  trial  be  granted,  not,  however, 
because  the  damages  are  too  small^  but  because  the  plain- 
tiff is  not  entitled  to  recover  any  thing. 

In  the  action  on  the  ship  new  trial  granted. 

In  that  on  the  freight  refused. 
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HsNPBlcn  against  JuDAH. 

ff«  hooM  be  taken  ftr  a  year  belbre  ao  aetofbaiikraptef,  and  thebankniiil 
axitinoe  in  poasMBion  aftenratdi^  he  M  not  difloluiifed  i^ 
not  bj  bis  oeitiflcate.((a$ 

AcmoK  on  the  case,  for  the  use  and  occupation  of  a 
house.  One  count  was  on  a  parol  agreement  bj  the  de- 
fendant with  the  plaintiff  to  take  a  house  of  him,  which  the 
defendant  afterwards  refused  to  occupy,  or  pay  the  rent  for. 
Tho  other,  money  paid,  laid  out,  and  expended,  to  the  use 
af  the  defendant  A  verdict  having  been  rendered  for  the 
plainti£^  the  question  of  his  right  to  recover  was  reserved 

(a)  Wbeie  tbe  oaiue  of  action  entirely  arises  after  an  act  of  bankruptcy,  a 
eertificate  is  not  a  bar.  Therefore,  the  certificate  of  a  bankrupt  endorser  on 
n  bill  or  note  is  not  a  bar  to  an  action  by  bia  endorsee  who  has  taken  up  the 
security  subsequently  to  the  act  on  which  tbe  oommiasion  Issued.  See  Bam' 
ford  y.  BurreU,  2  Boa.  ft  Pull.  1.  So  tbe  discharge  of  an  insolyent  does  not 
exonerate  from  the  demand  ef  his  bail,  wlio  were  fixed  praviously  to  iti 
Mnf  obtained,  and  pay  the  money  afterward.  Bud  y.  Oardonf  6  Johna 
Bep.  129.  On  the  same  principles  demands  by  obligees^  on  bonds  condi- 
tioned to  save  harmless,  if  damnified,  may  be  enforced  notwithstanding  a 
oeriificate  posterior  to  their  date,  if  the  contingency  of  injury  do  not  arise 
tin  after  the  act  of  bankraptcy ;  citYer,  when  the  bond  is  to  pay  absolutely 
tm  a  certain  day,  or  is  preyioosly  forfeited.  TbttsMMi^  v.  MtrUnanif  S  D.  ft 
B.  100;  MKim  v.  Ocmri,  ib.  640 ;  Bodgwn  v.  J9^-7  D.  ft  K  d1.  So  under 
our  insolyent  law,  though  the  forfeiture  be  merely  that  of  qot  procuring  a 
^  oonyeyanoe  of  a  certain  specific  number  of  acres  of  land,  for  which  the 
obligor  had  receiyed  payment  CUnhn  4b  N^rtoti  y.  Bar%  I  Johns.  Rep. 
'  3*75.  It  baa  by  a  late  decision  been  ruled,  that  a  certificate  of  a  bankn^t 
doea  not  discharge  firom  a  Judgment  subsequently  entered  on  a  cognovit  giyen 
before  the  certificate^  the  eoffnovU  being,  as  it  is  said,  a  mere  acknowledgment 
of  damages.  Wyhome  y.  EosSj  2  Taun.  68.  AUter^  where  the  judgment  is 
before  the  dischaiige,  though  the  costs  be  taxed  afterwards,  and  arise  on  a 
Judgment  of  fion  jmw.  Atrai  y.  Jiead,  6  D.  ft  S.  366.  The  imneiple  of  the 
kit  deciaion  goyema  in  cases  under  our  insolyent  law,  a  discharge  acoordii^ 
to  which  will  exonerate  firom  costs  subsequently  ascertained,  on  a  judgment 
preyiously  rendered;  {Wame  y.  Constant^  5  Johns.  Bep.  135,)  though  it  be 
only  on  a  mm  ores.  Thomas  y.  Striker,  ib.  136  n.(a) ;  but  see  the  next  note 
and  casea  there. 
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for  the  opinion  of  the  oottrt,  on  a  case  which  was  shortlj 
this: 

The  defendant  applied  to  a  Mrs.  Bowne  to  rent  him  a 
house  from  the  first  of  May,  1800,  to  the  first  of  May,  1801. 
This  she  refused  to  do,  bat  said  that  she  would  let  it  to  the 
plaintifl^  who  might  underlet  it  to  the  defendant  This  was 
accordingly  done.  In  September,  1800,  the  defendant  be- 
came a  bankrupt,  and  duly  obtained  his  certificate,  but  the 
plaintiff  never  took  the  house  off  his  hands,  though  it  waa 
for  the  most  part  unoccupied,  and  had,  by  the  courtesy  of 
the  defendant,  been  in  some  degree  occupied  by  the  plain* 
tiff,  who  paid  to  Mrs.  Bowne  the  rent  for  the  three  quarters 
due  after  the  bankruptcy.  To  recover  this  the  present  suit 
was  instituted,  and  the  sole  question  was,  whether  the  bank* 
ruptcy  in  September,  and  certificate  thereon,  was  a  dis- 
charge from  the  subsequent  rent? 

Eiggs^  for  the  plaintiff.  Under  the  circumstances  of  this 
case,  the  plaintiff  may  perhaps  be  considered  as  a  surety 
for  the  defendant,  paying  the  debt  after  the  bankruptcy  Of 
the  principal.  In  this  point  of  view,  the  very  cause  of 
action  would  be  subsequent.  But  taking  it  simply  as  a 
matter  between  landlord  and  tenant,  it  is  a  general  propo- 
sition, that  the  latter  does  not  become  a  debtor 
[*26]  to  the  former,  in  a  sense  *that  would  make  bank- 
ruptcy a  discharge,  until  after  the  rent  falls  due. 
If  it  be  quarterly,  then  at  the  expiration  of  each  quarter ; 
if  annually,  then  at  the  end  of  the  year.  This  priaciple 
will  be  found  in  Cullen's  Bankrupt  Law,  126,  in  MUls  v. 
Auriol,  1  H.  Black.  488,  and  Naish  v.  TaHock,  2  H.  Black. 
819.  The  tendency  of  the  cases  is  to  settle  this  point,  as 
between  landlord  and  tenant,  because  a  demand  for  rent, 
which  was  not  payable  antecedent  to  a  bankruptcy,  cannot 
be  proved  under  the  commission.  If,  therefore,  it  cannot 
be  proved,  it  cannot  be  barred,(a)  and  the  bankrupt  con- 

(a)  This  posUton,  though  generally  Dlid  down,  is  not  strictly  oorreot    II 
«eem8  that  there  ire  drcamstances  under  which  a  demand  wOl  bo  barred  by 
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iKQaes  liable  notwithstanding  bis  certificate,  which  has  onlj 
a  retrospective  and  not  a  prospective  vievr.  Bat  there  is  a 
special  count  on  a  purol  agreement  to  use,  occupy,  and  pay, 
alleging  damages  by  a  breach  in  refusing;  surely,  a  pre* 
vious  bankruptcy  is  not  a  bar  to  a  recovery  in  an  action 
sounding  in  damages  to  be  subsequently  assessed. 

Troup,  contra.  As  the  defendant  rented  from  the  plains 
tiff,  it  is  a  question  merely  between  landlord  and  tenant 
An  underletting  can  never  cjiange  the  mesne  tenant  into  a 
suretyJ  It  is  settled,  that  to  an  action  of  debt  on  a  lease, 
brought  after  a  bankruptcy,  for  rent  subsequently  accrued, 
the  certificate  is  a  bar,  nay,  even  if  it  be  on  the  implied 
covenant  in  the  reddendum.{a)  A  distinction,  however, 
has  in  the  English  books  been  taken,  where  the  suit  is  on 
an  express  covenent  to  pay,  in  which  case  it  is  said  the 
bankruptcy  is  not  a  discharge.  1  Saund.  241 ;  4  D.  &  E. 
94 ;  1  H.  Black.  488.  The  reasoning,  however,  on  which 
the  rule  is  established  in  the  first  pases,  would  equally  apply 
to  the  last,  for  the  bankrupt  is  as  much  devested  of  the 
possession  in  this  as  in  the  others.  The  effect  of  the  sta- 
tute is  compulsory  upon  him,  and  he  is  disabled  by  the  act 
of  the  law :  his  immediate  inability,  therefore,  ought  alone 
to  be  looked  at,  and  not  the  remote  consequence  of  an 
agreement,  made  concerning  land,  of  which  he  is  devested 

a  certificate,  ihougfa  the  amoont  cannot  be  proved.  ThuSf  if  there  be  a  mere 
eause  of  action  antecedent  to  the  act  of  bankraptoy,  for  which  a  luit  in  pre* 
Tioualy  institated,  the  verdict  iabeeqnently  obtained,  with  the  eoeta.  will  be 
Darred,  bat  the  costs  themselves  cannot  be  proved.  Ex  parte  HiUf  11  Ves. 
Jun.  646.  Whether  in  snch  a  case  the  verdict  which  was  prior  to  the  bank 
ruptcy  be,  by  a  judgment  posteriorly  entered  np,  rendered  a  provable  debt, 
is,  periiapa,  rather  doubtful.  See  Bk  parti  Charla,  14  Bast,  197,  and  WiOd 
V.  Prmgk^  2  N.  R.  130,  where,  as  well  as  inStparU  ffUl,  the  old  oases  oa 
this  point  sxe  examined. 

(a)  That  is,  because  it  is  payable  out  of  the  land,  and  not  on  account  of  it 
The  action  is  founded  not  merely  on  the  terms  of  the  demise,  but  on  the 
enjoyment  of  the  tenaat  Go.  litt  142,  a.  and  Lord  Ifaosfleld  in  Wddham  ▼. 
JraripvML 
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'*  It  were  ioflBite,"  wja  the  qoaint  language  of  Lord  Baooi^ 
(Bac  Iaw  I'lacta,  36^)  ''  for  the  law  to  judge  tbe  cauaee  of 
oauaes,  tad  their  impidaeB  ooe  of  aaotbsr,  therefore  H  eon* 
tenteth  itadf  with  tbe  immediate  causes,  and  jadgeth  of 
ecte  bj«that,  without  looking  to  any  farther  degree.  If 
any  annuity  be  grantedi  pro  awaiiio  impenckndQ^  and  the 

grantee  commit  treason,  whereby  he  is  imprisoned, 
[*27]    so  thai  the  grantor  *oannot  hare  aooesB  to  him  for 

kis  counseli  neverthdeBs  the  annuity  is  not  deter- 
mined by  this  nonfeasance,  yet  it  was  the  grantee's  own 
defiiult  to  omit  the  treason^  whereby  the  imprisoumenl 
^w ;  but  the  law  looketh  not  so  far,<  but  ezcuaeth  him, 
because  the  not  giving  counsel  was  compulsory,  and  not 
voluntary,  in  rq;ard  to  the  imprisonment''  So  here,  the 
\fkif  haS)  against  the  consent  and  will  of  the  defendant^  de* 
prived  him  of  the  means  of  performing  his  promise ;  and 
flball  he  be  held  to  it^  when  the  very  consideration  is  taken 
out  of  his  hands?  In  Mayor  y.  Steu/art,  Yates^  J,,  says^ 
*'  As  the  act  derests  him  of  hb  whole  eatatCi  and  renders 
him  absolutely  incapable  of  performing  his  coreuant,  it 
would  be  a  hardship  upon  him»  if  he  should  remain  still 
liable  to  it,  when  he  is  disabled  by  the  act  of  parliament 
from  performance."  By  act  of  law,  the  very  consideration 
is  taken  away,  and,  thereforei  for  want  of  onCj  the  action  is 
not  nudntainable.  As  to  its  sounding  in  damages,  so  does 
a  suit  on  a  promissory  note,  and  yet  it  is  discharged  by  a 
certificate :  for  the  debt  upon  it  might  be  proved,  and  why 
not  this ;  as  it  was  a  demand  growing  before  the  commission, 
•  flatin  ddntum  in  prmenti  soJvendum  inJtUuro, 

Biggs^  in  reply.  The  continued  use  and  occupation,  after 
tbe  bankruptcy,  creates  the  consideration  fer  the  rent  de- 
aaauded.  The  cases  cited  proceed  on  this  ground ;  if  the 
assignees  take  possession  under  a  lease,  the  bankrupt  is  ex* 
onerated,  because  they  are  liable ;  but  if  they  do  not,  then 
he  continues  responsible ;  and  even  if  they  do,  he  is  not  dis- 
charged from  an  express  covenant^  because  bankniptoj 
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does  not  dusolre  the  oot)tract(a)  Bat  here  the  contrad; 
exi8t8,(i)  and  the  defendant  has  had  a  full  consideration  by 
enjoying  undet  it 

tiiymcetoir,  3.  delivet^  the  opinion  of  the  court  The 
only  ground  on  which  a  certificated  bankrupt  can  expect 
to  be  eiDonerated  ftom  a  demand  of  this  kind,  is  the  hard- 
ship of  continuing  liable  after  a  surrender  of  all  his  estate, 
and  among  the  rest,  this  very  property,  to  assignees  fbt  ^ 
the  benefit  of  all  his  creditors ;  but  is  this  the  fiict  ?  tt 
does  not  appear  by  the  case.  We  well  know  that  a  house 
of  this  kind,  on  so  short  a  lease,  is  not  worth  more  than  the 
rent  reserved,  and  (notwithstanding  the  generality  of  the 
assignment)  is  not  taken  possession  of  by  the 
*as8ignee8.(c)  It  continues  in  the  bankrupt's  occu-  [^8] 
patidn,  and  if  so,  as  we  must  presume  was  the  case 
here,  such  being  the  usual  course  of  things,  and  the  con- 
traiy  not  being  found,  upon  what  pretence  can  he  ask  an 
exemption  fix>m  this  suit  ?  He|  and  not  his  creditors^  have 
derived  a  bene^t  from  this  property  since  his  bankruptcy. 
Therefore  he,  and  not  the  estate  asssigned,  should  be  buf^ 

(ei)  TlMnfim  if  «d  tsawaStj  b«  gnated  hj  deed  in  whidi  there  {e  a  core- 
Beat  to  peQT  as  it  beoooics  doe,  and  the  annuity  be  alao  aecared  hj  a  bond, 
an  action  ma/  be  maintained  on  the  oovenant^  for  airears  aocmed  suboequenl 
to  the  banknipligr,  thoa«^  the  bond  was  forfeited  before.  OoUereU  v.  iSbobv 
Dong.  97.  For  a  atatute  which  vesta  the  estates  of  debtors  in  assigneeo^ 
does  not  discharge  the  debtor  firom  an  express  covenant^  which  is  collateral 
to  the  land.  Sbrnby  ▼.  BnUdUA,  And.  40;  Laming r.JPiBndergraa^  9  Johns. 
Rep.  127. 

(b)  Therefore  asemnpsU  will  lie  against  a  bankmpt  lessee  ih>m  year  to 
year  npon  his  agreement  to  pay  rent  daring  the  tenancy,  notwithstanding 
the  occapatioQ  by  his  assignees  for  part  of  the  time  during  which  the  rent 
accrued.  Bm^  v.  Wttem^  8  Bast»  311.  But  debt  will  not  lie  on  the  redcfeii. 
dsm  of  a  lease  for  rent  aoeming  after  the  commissioners'  assignment^  the 
eonsent  of  the  lessor  to  it  being  virtoaUy  induded  hi  the  act  of  parliament 
Wadkam  r.  MaHowe,  8  Bast,  314»  n. 

(e)  In  whidi  case  they  are  not  liable  for  the  rent  aoonung  subsequent^ 
totfaebankmptqy.    BMr«iaiMi  t.  ArilMi  m4  otiUf^  1  Bsp.  Eep.  233. 
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dened  with  the  rent.     Qm  sentii  commodum^  seniirt  dAd  ei 
antu. 

It  may  be  Bubjoined  that  the  debt  being  contingent,  for 
n  case  of  eviction  nothing  would  have  been  due,  proof  of 
it  would  not  have  been  admitted  under  the  commission, 
and,  therefore,  unless  there  remain  a  liabilitj  in  the  defen- 
dant^ the  plaintiff  will  be  without  remedj.  Guillen's  Bank. 
Law,  84—126,  8  D.  &  £.  644.[1]  We  mean,  however,  to 
be  xmderstood  as  determining  this  cause  more  particularly 
on  the  ground  of  the  defendant's  occupying  the  premises 
after  his  diachiarge,  than  on  any  other,  and  of  the  total  want 
of  proof  that  the  assignees  ever  took  possession  of  them. 
Judgment  must  be  entered  on  the  verdict^  as  found  by 
the  jury.  See  Van  Baugh  v.  Van  Arsdaln,  8  Gaines'  Bep. 
164,  n.(a) 

Postea  to  the  plaintiff. 

[1]  A  diaohaTge  ander  the  insolveni  act  ia  no  bar  to  an  action  on  an  ex- 
pren  oovenant  to  pay  rent^  braaght  to  recover  rent  aocming  lubeequent  to 
tte  inaolTent*!  discharge.  9  J.  R.  127.  And,  generally,  if  the  creditor,  at 
tiM  tfane  of  the  aarignment  by  the  inaolveni  debtor,  has  not  a  certain  debt 
dae  or  owing,  (although  it  maj  not  be  then  payable,)  to  as  to  entitle  him  t$ 
adiyidend  of  the  inaoWent's  effects,  he  will  not  be  barred  by  the  discharge. 
MechatUe^  and  F^trmen^  Bank  y.  Oapron^  16  J.  R.  467 ;  ISvri  ▼.  Carter^  1 
Johna.  Gas.  73;  Buel  ▼.  Gordon^  6  J.  R.  126;  AndtmM  y.  Wanng,  20  id. 
168.  Bat  now  the  discharge  exonerates  ftom  Uability  incarred  by  makmg 
or  endorshig  any  promissoiy  note  or  bin  of  ezdumge,  or  in  oonsequenoo  of 
tbe  payment^  by  any  party  thereto,  of  the  money  aecored  thereby.  8es 
IBey.  Stetp.22,  gSl. 
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JjYTSQfftour  offainH  Ths  Columbiait  Inbubancb  Com- 

PANT; 

A  alniok  Jury  will  not  be  granted  withont  aflMaTlt^  though  the  oppodte 
ride  Bwke  do  otjeetlon,  and  admowledge  aerrioe  of  noftioe  of  the  mottoB. 

BosEBT,  in  behalf  of  the  defendants,  moved  for  a  strack 
jury  in  this  caoae,  on  an  acknowledgment  fix>m  the  attoi^ 
ney  of  the  plaintiff  of  service  of  notice  of  the  motion,  but 
this  was  not  accompanied  with  any  affidavit  of  the  impair 
tance  or  intricacy  of  the  came. 

JRsr  Curiam.  The  court  onght  to  be  satisfied  that  th^ 
aause  is  either  intricate  or  important^  {vide  cmte,  vol.  1,  p. 
488 ;  Sjpmoer  v.  Sampson^  Ibat  v.  (hmuM^)  and  that  by 
affidavit. 

N.  B.  The  courtaeemed  inclined  against  the  granting  of 
strack  juriesi  as  a  matter  of  couiBe^  on  a  mere  formal 
affidavit 


Strong  A^n>  othkbs  against  Smtth. 

If  a  defendant^  beftm  a  JoBtioe^  rdj,  in  an  aotUm  of  treapaa^  on  hit  tHle,  lie 
oonlbawB  the  treapaw,  and  oannot^  on  moving  the  oanae  into  thia  oowt, 
plead  the  general  iaaae. 

Tms  was  an  action  of  trespass  commenoed  before  a  jus- 
tice of  the  peace  in  the  county  of  Suffolk,  under  tiie  ''  Act 
for  the  more  speedy  recovery  of  debts  to  tii^  value  of 
twenty-five  dollars.''  1  ^S7.  Laws,  491.  The  defendant 
justified  under  a  plea  of  title.  Upon  this,  proceedings  were 
stayed  before  the  justice  pursuant  to  tiie  tenth  section 
of  tiie  act,  (Ibid.  494 ;)  and  *tiie  action  prosecuted    [^9] 
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before  the  court  of  common  pleas;  from  thence  the  defen* 
dant  removed  it  by  haheaa  corpus  into  this  court,  where 
lie  pleaded,  1%U  The  general  issue;  2d.  That  the  doses 
mentioned  in  the  declaration,  were  the  freehold  of  the 
trustees  of  the  fireeboldem  and  oonmonalty  of  the  town  of 
Huntington,  and  that  by  their  eommand  and  dmetioD,  he 
entered ;  8d.  That  the  trustees  of  the  freeholders  of  the 
iDvn  ef  Huntington  were  seised  of  the  piemiae^  and 
granted  ^im  a  leaae  for  a  year,  \fj  Tirtne  of  which  hn 
onteved  and  w;at  possonsed  nntil  the  pUdntiflb,  fay  coksr 
ef  title,  turned  Um  out,  on  whom  he  again  entered,  and 
committed  the  trespasses  complained  o£ 

A  suggestion  of  these  circumstances,  according  to  an  in- 
lamaftion  oii  a  fcrmer  day  gtren  by  tba  courts  having  been 
entared  on  the  record^  an  appltcaticii  was  now  mada  to 
oaaefA  the  deftndant  to  strike  o«t  his  plea  of  the  genend 
issue,  and  rely  on  his  tide  only. 

idg^o,  for  the  plaintiff  The  justifieatkm  by  way  of  title 
lean  admission  of  the  trespass.  It  is  only  on  the  strength 
of  this  admission  that  the  defendant  has  been  able  to  take 
the  cause  from  the  jurisdiction  before  which  it  was  origi- 
nally brought  He  can  never,  therefore  be  now  permitted 
to  contradict  what  he  has  thus  conceded.     .    . 

Scmfordf  contra.  The  tenth  seetiott  confines  the  reliance 
on  title  akme  to  the  oomxaen  pbaa  There  is  not  a  word 
of  this  co>itrt ;  when,  therefore^  the  s«t  is  removed  here,  it 
is  to  be  prosecuted  according  to  the  rules  and  practice  of 
the  tribunal  before  which  it  is  brought,  in  the  same  manner 
as  any  other  action  originating  here. 

JSi^,  it  lepTy.  The  intent  of  the  statute  was  to  confine 
actions  for  trifling  damages  to  the  inferior  court  ^  in  the 
common  pleas,  the  production  of  the  defendant's  plea  count* 
eraigped  by  the  justice,  would  have  been  conclusive  against 
the  general  issue.    The  same  reason  applies  now.    Under 


HXW  YOBK,  KIT,  ItOi.  j)f 

Booteifelk  ▼.  Kemper. 

tih»  ttiitate  the  defeodaiit  has  a  right  to  dact^  either  to 
rest  on  his  innocence,  or  insist  on  his  title.  Haying  made 
his  election,  he  cannot  vary  the  right  given  by  this  election 
l»the  plaintiff  of  considering  the  trespass  admitted.  The 
ddaj  alone  is  against  it  A  witness  may  die.  Bat  wa 
ground  ourselves  on  the  spirit  and  objeot  c^  the  act 

Ar  Curiam,  The  <x>nstnictioii  of  the  act  no  doubtis, 
ihat  when  a  defendant,  sued  for  a  trespass  before  a 
justice,  relies  *on  his  title,  be  admits  the  trespass.  [*80[} 
But  lest  the  title  should  be  in  a  third  person,  the  act 
gives  him  a  right  to  show  that  also.  Either  one  or  the 
other  acknowledges  the  trespass  To  this,  as  the  whole 
matter  appears  on  the  record,  it  iiv^ould  not  be  permitted  the 
defendant  on  the  trial  at  nisiprius  to  say  the  contrary,  nor 
would  the  plaintiff  be  ealled  on  to  prove  the  trespass  done. 
The  general  issue,  then,  is  perfectly  nugatory,  and  must  be 
struck  out,  but  not  with  costs.  [1] 

SrxNOBBi  J*  dissentient 

Motion  granted  widiout  coste. 


BoosEVBLT  agdinst  Kskpxb. 

Affldavit  of  merits  safBdent  to  sot  aside  an  inquest  taken  at  the  draolt^  and 
withcost8» 

Thk  plaintiff  had  in  ikis  oawe  taken  aa  ioqaest  at  iha 
hat  einsuil,  the  judge  layiiig  it  down  as  a  general  role^  that 
any  party  might  take  an  inquest,  but  at  his  pciiL 

l]Seetathesame«(foct^Ava«rftmT.  TTr^nWead^^  Miar9k% 
Berry,  *t  Oow.  344.  But  now,  by  section  65  of  the  Code  of  P.,  the  defend- 
ant^ in  a  justice's  court  may,  either  with  or  without  other  matter  of  detece^ 
set  fi)rth  in  bis  answer  any  matter  showing  that  such  title  will  oome  in 
fOflstiMk 

Vol.  IL  6 
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Hatism  moyed  to  set  aeida  the  inqoest  on  a  fliipiple  aA* 
davit  of  merits. 

Per  OunarrL  Whenever  an  inquest  is  taken,  it  is  at  ike 
xisk  of  the  plaintiff;  and  on  such  an  affidavit  as  the  present 
most  be  set  aside  with  coeis.[l] 

N.  B.  The  conrt  seemed  to  intimate  that  oonnter  de- 
positions of  a  want  of  merits  could  not  be  received,  as  il 
would  be  trjring  a  cause  on  affidavits. 


Oracie  against  BoWKX. 

In  a  policj  effected  in  Hew  York  upon  goods  at  twelve  oents  per  pound,  tha 
weight  will  be  determined  by  the  English  standard,  though  the  InTcnoe 
spediy  the  weight  to  be  French. 

Tms  was  an  action  on  a  policy-  of  insurance  on  coffise, 
part  of  the  cargo  of  the  ship  Arethusa,  from  Jeremie,  in  the 
West  Indies,  to  Baltimore,  or  New  York,  valued  at  20 
cents  per  pound. 

By  the  bill  of  lading  the  coffee  was  to  be  delivered  at 
Baltimore,  paying  two  cents  per  pound  freight,  a  note  in 
the  margin,  declaring  '*  that  the  freight  was  to  be  calculated, 
and  paid  on  the  '^  weight  of  the  custom-house,  at  Balti- 
more." 

The  only  matter  in  contest  at  the  trial  was,  whether  the 
ooiffee  being  estimated  at  twenty-five  cents  per  poundi  in 
the  policy,  the  loss  should  be  calculated  on  the  English  or 
French  weight. 

It  appeared  in  evidence,  that  the  standard  difference  be- 
tween English  and  French  weight  is  eight  per  cent,  108 
pounds  English  making  100  pounds  French. 

[1]  But  for  the  present  praotios^  see  12th  Qeneral  Bole  of  &  Oooii 
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That  in  Baltimore,  it  is  the  established  custom, 
in  cases  *of  valued  policies  on  goods  by  weight,  to  [*81] 
bring  the  foreign  into  English,  by  adding  or  sub- 
tracting from  it,  according  to  the  standard ;  it  being  al- 
ways understood,  unless  the  contrary  is  expressed,  that  the 
English  weight  is  the  quantity  actually  insured  ;  to  bring 
French  into  which,  eight  per  cent,  is  there  added  to  the 
French.  That  in  the  city  of  New  York  there  is  no  such 
usage.  That  in  paying  the  freight,  where  the  contract  is 
for  so  much  per  cent  the  Kew  York  merchants  are  go« 
verned  by  the  actual  weight  there,  without  regard  to  the 
foreign  weighty  expressed  either  in  the  bill  of  lading  or  in- 
voice. That  in  truth,  the  difference  between  French  and 
English  weighty  varies  from  one  to  eight  per  cent,  accord- 
^ing  as  the  shipment  is  from  different  houses,  but  that  the 
medium  is  five  per  cent. 

On  these  fitcts  a  verdict  for  the  plaintiff  was  taken  by 
consent  for  1,187  dollars  and  fifty  cents,  to  stand,  if  the 
opinion  of  the  court  should  be,  that  the  standard  difference 
between  French  and  English  weight  was  to  be  the  rule  of 
calculation :  to  be  reduced,  however,  to  689  dollars  and  80 
oents,  if  the  medium  difference  was  to  govern ;  and,  should 
they  determine  that  the  French  weight  ought  to  prevail, 
then  to  be  entered  for  259  dollars  and  8  cents. 

EcmHtm  and  Bbffinan^  for  the  plaintiff  All  contracts 
are  to  be  expounded  according  to  the  interpretation  the 
words  will  bear  in  the  country  where  entered  into.  This 
is  a  valued  insurance,  and  the  valuation  for  no  other  reason 
than  to  prevent  all  reference  to  the  invoice,  which  an  open 
policy  might*  induce.  In  contracts  for  fireight^  the  Amen* 
can  acceptation  of  pound  is  resorted  ta  So  it  must  behere^ 
and  the  standard  difference  ought  to  govern,  because  it  is 
ihe  more  certain  and  uniform.  Otherwise  there  will  be 
one  rule  for  estimating  against  underwriters  a  claim  for  a 
loss,  and  another  against  the  underwritten  for  a  demand 
due  on  the  freight.    In  Baltimore,  our  principle  is  allowed, 
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and,  to  exduda  it^  tbe  insurer  oaght  to  sliov  a  contrarj 
naaga. 

Harisan  and  Pendleton^  contra.  A  contract  is  not  always 
to  be  interpreted  according  to  the  language  of  the  lex  loci 
It  may,  as  here,  refer  to  other  countries.  The  policy  at- 
tached in  a  foreign  port,  and  supposing  a  total  loss  the  in- 
voice  must  have  been  referred  to.  It  is  only  in  case  of  ar- 
rival, that  the  weight  can  be  ascertained  here  without 
[*S2]  *such  a  resort,  and  the  very  nature  of  insurance  is 
against  the  contemplation  of  safety.  The  bill  of 
lading  is  a  strong  argument  for  rejecting  the  standard 
difference.  When  that  is  to  govern,  it  is  expressed ;  e?yo, 
when  not  so  specified,  the  French  is  to  regulate ;  more 
particularly  so,  as  the  bill  of  lading  is  framed  with  a  view 
to  safe  arrival,  contrary  to  the  motives  of  insurance.  I^ 
however,  any  reference  is  to  be  made  to  the  English  weighty 
the  medium  difference  ought  certainly  to  prevail,  as  being 
more  consonant  to  equitable  justice,  and  equally  certaini 
for  the  jury  have  settled  it  at  five  per  cent 

Samtbm,  in  reply.  When  a  contract  made  in  one  ootm- 
try  is  to  be  executed  abroad,  then  the  foreign  parts  aw 
adverted  to;  but  though  the  subject  be  abroad,  if  it  be  to  be 
carried  into  effect  where  made,  the  kx  bet  contractus^  the  law 
of  the  place,  is  to  govern.  The  word  cents  is  used  in  the 
policy:  this  proves  it  was  to  be  confined  to  this  spot,  and 
the  pounds  like  the  money,  referible  to  the  United  States. 
The  policy,  too,  was  underwritten  without  information  of 
the  invoice ;  it  must,  therefore,  be  thrown  out  of  the  ques- 
tion, as  the  insurance  can  be  interpreted  only  according  to 
ihe  knowledge  of  the  parties,  which  never  extended  to  ihs 
wording  a  paper  made  in  Jeremie. 

&i>KiroBB|  J«  delivered  the  opinion  of  the  oourt  Th» 
only  qoestion  arisiiig  in  this  cause  is,  whether  the  weight 
of  the  articles  insored  is  to  be  considered  French  or  A  me* 
lican? 
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The  difforeoee  betireen  them  as  aUted,  and  admitted  bj 
the  caae,  is  agreeable  to  the  standard,  eight  per  oent  that 
is  to  say,  eight  per  cent,  is  added  to  the  American,  on  the 
Frenoh  weighty  to  ascertain  the  weight  aooording  to  our 
standard. 

In  the  construction  of  polidea  of  insurance,  the  intentba 
of  the  parties  is  to  be  sought  from  the  cifcnmstanoes  attendr 
ing  the  transaction,  and  the  usage  of  the  trade. 

This  policy  was  subscribed  in  New  York,  and  it  appears 
to  us  that  the  parties  could  have  had  reference  to  no  other 
weight  than  that  of  the  country  where  the  insarance  was 
effected.  If  other  circumstances  were  wanted  to  manifest 
such  intention,  they  might  be  found  in  the  use  of  the  cur- 
rency of  this  country  iu  making  the  valuation.  In  con- 
tracts here,  referring  to  weight  or  currency  gene- 
tally,  it  appears  *to  us,  that  to  intend  any  other  [*88] 
fhan  those  in  tise  here  would  be  doing  violence  to 
the  intention  of  parties. 

It  is  stated  in  the  case,  that  in  paying  freight,  where  the 
contract  is  to  pay  so  much  per  lb.,  it  is  the  usage  in  the  city 
of  New  York  to  be  governed  by  the  actual  weight,  without 
regard  to  the  foreign  weight  expressed  in  the  bill  of  lading, 
fmt  in  cases  like  the  present,  there  is  no  usage  in  New 
York. 

We  think  the  usage,  and  the  reason  of  it^  as  respects 
freight,  applicable  to  the  present  case. 

In  Baltimore  it  is  stated  that  there  is  a  usage  in  cases 
Kke  the  present,  and  that  there  the  weight  is  ascertained 
by  adding  eight  per  cent  to  the  French. 

On  the  argument  it  was  cx>ntended,  for  the  defendants, 
that  in  consequence  of  prior  insurances,  the  plaintiff  was 
not  entitled  to  recover  beyond  the  premium;  it  was 
answ^ed  that  the  object  of  the  plaintiff  was  to  cover  the 
profits  on  the  cargo. 

The  agreement  of  the  parties  to  the  case  b^re  the  eourt^ 
iopeciedes  the  necessity  of  any  examination  of  this  point 

It  is  expresaly  agreed,  that  if  the  oourt  should  be  of  opin- 
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ion  that  the  difference  between  French  and  English  weight, 
as  established  bj  the  legal  standard,  shall  be  the  rule  or 
gaide,  then  the  verdiot  to  stand. 

We  are  therefore  of  opinion,  that  in  judgment  of  law,  the 
parties  intended  the  American  weight ;  and,  that  in  asoei^ 
taining  that,  the  standard  difference  eight  per  cent,  ought  to 
be  added  to  the  weight  in  the  bill  of  lading,  and*  that  the 
plaintiff  is  entitled  to  his  judgment  accordingly. 

Judgment  for  the  plaintiff  according  to  the  standard  dif* 
ference. 


Brown,  assignee  of  Dawson,  a  bankrupt,  against  CuMiNa 

tn  an  action  bj  aaiigneee  of  a  bankrupt  for  money  dae  thoir  bankn^  as 
lapercargo  of  a  ship,  the  defendant  cannot  set  off  a  claim  againat  tlM 
bankrupt  for  not  keeping  his  Teasel  fully  insured,  the  same  being  then 
nnliquidated. 

AssuKPSTT  by  the  assignees  of  a  bankrupt  for  work  and 
labor,  care  and  diligence,  about  the  defendant's  buaineaSi 
with  a  count  for  money  had  and  received. 

The  circumstances  of  the  case  were  simply  these :  The 
bankrupt  had  been  supercargo  of  a  vessel  belonging  to  the 
defendant,  on  a  voyage  from  St  Croix  to  Philadelphia,  and 
from  thence  to  Amsterdam,  with  orders  to  keep  the  ship 
fully  insured.  He,  in  the  course  of  her  voyage,  advanced 
money  for  repairs,  and  also  for  prosecuting  a  claim  for  her 
recovery,  which  he  interposed  on  her  being  captured  and 
carried  into  a,  British  port  The  vessel,  however,  though 
insured  for  10,000  dollars,  was  not  covered  for  the 
[*34]  amount  of  the  ^repairs,  and  the  sum  which  she  thus 
stood  short  insured,  the  defendant  claimed  a  right 
to  set  oS.{a)  Whether  he  was  entitled  to  this  or  not,  was 
the  only  question. 

(a)  By  the  common  law,  claims  axising  out  o(  or  connected  with,  tha 
plaintiifA  demand,  are  the  only  object  of  aet-olt    Theee  it  aeema  hionmbeni 
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EdmiUonf  for  the  defendant.  Whereyer  there  is  a  par* 
tkmlar  individual  agency,  all  omissionsi  relating  to  the  sub* 
ject  matter,  whioh  induce  loas,  are  objecUs  of  set-off.  Where 
a  party  omits  to  insure,  he  becomes  an  insurer.    This  right 

on  the  defendant  to  urge,  if  not  by  ple%  at  least  by  way  of  e^idenoe  in  miti- 
gation of  damagesL  Therefore,  where  an  action  was  brought  for  the  reooreigr 
of  oommiflsions  due  to  the  plauitUf  on  shipping  a  cargo  of  wheat  for  tbe 
defendant,  who  had  in  an  anterior  action  against  the  plamtifTrecoTered  for  a 
breach  of  tlie  contract  to  ship,  Lord  SEenborough  ruled,  that  the  action  tbi 
the  commissions  could  not  be  maintained,  as  the  amount  due  for  them  might 
have  been  given  in  eyidence  on  the  trial  for  the  breach  of  contract^  by  waj 
of  reducing  the  damages,  and  that  the  yerdiot  in  that  case  had  closed  the 
account  between  the  parties.  Kist  and  others  v.  Athina(m,  2  Gamp.  69  The 
raason  of  this  decision  may  perhaps  be,  that  the  law  ^jhors  a  multiplicity 
of  actions.  It  is  singular  that  in  a  jurisprudence  adopting  such  a  maxim, 
the  right  of  set-off  should  have  been  so  confined.  By  the  Roman  code  it 
was  thouglit  indispensable  to  the  ends  of  justice.  OompmaaHo^  say  the 
Digests,  (lib.  16,  tit  2,  de  CbmpefiMliont&w,)nece«0afia  est^  qitiainteretinMirm 
poUiua  non  sokfere^  quam  sohUum  rtpetsre.  This  neoesrity  is  acknowledged  in 
our  statute  hiw,  by  which  the  right  of  set-off  is  extended  to  unconneoted 
demands;  {Dak  t.  SaOet^  4  Burr.  2133 ;  Orem  v.  Jbrnior,  ibid.  2221,)  for 
wherever  there  are  mutual  "  ddfto^^^  in  consequence  of  mutual  "  deaimgiy^ 
the  right  of  set-off  exists.  1  Rev.  Laws,  347.  The  rule  under  these  words 
is,  that  not  only  the  object  of  set-off,  but  that  of  the  action  in  which  it  is 
offered,  must  be  a  debt  certain  and  liquidated ;  (Nedrigh  t.  ifi^on,  2  Burr. 
1024;  HawkUr,  Striekkmd^Qow^^^]  G^onion  v.  Amme,  2  Johns.  Bep.  ISQ^) 
for  a  set-off  cannot  be  made  against  a  demand  which  cannot  itself  be  set  off; 
therefore  in  an  action  for  not  paying  over  money  acoordiiig  to  agreement 
there  cannot  be  a  set-off  OoHson  v.  Wdch,  1  Bsp^  Rep  379.  It  follow^ 
ftom  the  first  part  of  the  antecedent  rule,  that  a  set^  cannot  be  made  In 
an  action  on  an  open  policy  of  insurance,  ((krdon  t.  JImmm,  ybi  sup^)  tiat 
of  the  unascertained  losses  on  such  a  policy,  even  in  an  action  for  recoTory 
of  the  commission  agreed  to  be  paid  for  guaranteeing  the  amount  covered 
by  the  policy;  (CaiirfuthBr$  v.  Qraham^  14  East,  678,)  nor  of  the  penalty  of 
a  bond;  nor  of  unliquidated  damages  on  a  covenant;  (BowUU  v.  Sdnddrnd^ 
iiW  9up^)  or  fit>m  any  other  cause ;  (FrtmMm  v.  HyeU^  1  Bl  394,)  nor  where 
there  is  not  a  debt;  as  in  actions  for  torts,  of  detinue^  trover,  or  repk  nn; 
{Abtohm  V.  Knight,  Barnes,  450 ;  Sap^d  v.  Fletcher,  4  D.  A  K  611,)  and 
that  such  a  debt  as  will  maintain  a  suit ;  therefore  a  vtudum  padum  cannot 
be  set  off;  (Sbyior  t.  Jforvy,  9  Johna  Rep.  368,)  nor  a  debt  barred  by  the 
statute  of  limiutions  ,*  {OrmUh  v.  JBribium,  Peake^  121,)  nor  u  debt  for  which 
a  priaoaer  was  in  ejEBOotJon,  and  has  been  discharged  on  %  oompromis^ 
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we  ooDtend  fi>r,  ia  in  a  more  emphatical  d^ree  to  be  in- 
aiated  on  in  this  caae,  which  arifles  under  the  bankrapt 
lawfi^  becauae  thej  adniit  of  a  more  liberal  set-off  than  tatf 

though  the  aecoritj  taken  for  the  amount  proye  afterwards  to  be  Toid, 
Jaques  v.  Withy,  1  D.  A  E.  557. 

But  where  there  bare  been  mutual  debtSi  and  the  plalntilT  has  kept  allTe 
tiioae  of  the  defendant  to  him,  by  suing  out  and  continuing  process,  counter 
notes  given  bj  him  to  the  defendant,  though  due  Ibr  more  than  six  jears. 
wiU,  by  the  equity  of  the  statute,  be  revived,  and  become  objects  of  set-off; 
{Ord  V.  Ruapim^  t  Bsp.  Rep.  589,)  so  where  there  are  mutual  accounts,  an 
ilen  of  the  plaintiff  *s  demand,  which  is  within  the  period  of  limitation,  wiU 
fsvive  the  antecedent  charges  of  the  defendant,  which  are  without  it ;  (Orandi 
▼.  JTtrlpiitafi^  M  Mip.)  and,  as  imprisonment  is  not  payment  a  debt  for  which 
a  defendant  has  a  plaintiff  in  execution,  may  be  set  off  in  an  action  by  such 
pialntifli  against  the  defendant  at  wh6se  suit  the  plaintiff  is  imprisoned ; 
(Feoeock  v.  Jtspery,  1  Taun.  435,)  and  a  defhndant,  who  is  In  execution,  may, 
mi  motion,  set  off  against  the  sum  for  which  he  is  in  prison,  the  amount  he 
has  recovered  in  a  cross  actkm  agamet  the  plaintiff  at  whose  suit  he  is  In 
custody.     Vaitffhan  v.  Dams,  2  H.  Black.  440. 

It  is  not  necessary,  however,  that  the  debt  should  be  a  strictly  legal  right; 
wk  equitable  interest  may  be  set  off;  as  that  of  an  assignee  of  a  bond  or 
ehose  in  actioo,  against  a  legal  claim ;  {IkMe  v.  Behee,  8  Johns.  Rep.  5S,  and 
tiM  oases  cited  there ;)  or  a  legal  claim  against  an  equitable  interest  BuQ" 
^  r.  Xtder,  3  Johns.  Rep.  264. 

When  a  debt  is  certain,  whether  on  the  &ce  of  an  instrument  in  writings 
or  by  jury  intervention,  a  set-off  is  allowable,  either  against  a  sum  due  to  an 
oMigee  on  the  breach  of  a  condition,  though  the  bond  be  not  for  the  payment 
of  money  only;  (Bmr^eu  r,  Ikicker,  5  Johns  Rep.  105,)  or  of  the  sum  due 
on  audi  a  bond.  Fletcher  v.  Dytehe,  2  D.  A  E.  32.  So  an  average  loss,  the 
asBOunt  of  which  the  underwriter  has  acknowledged,  may  be  set  off  by  a 
broker  with  a  dd  credere,  in  an  action  against  him  for  the  amount  of  premiums. 
WeinhoU  v.  Roberte,  2  Camp.  586. 

Another  rule  as  to  set-off  is,  that  the  debt  must  be  due  fVom  the  plaintiff 
In  the  same  right  or  capacity  as  that  in  which  he  sues.  Therefore^  a  debt 
due  to  an  executrix  in  right  of  her  testator,  cannot  be  set  off  agunst  a  de- 
■laad  made  on  her  in  her  own  right;  (Biehop  v.  Ghwrck,  3  Atk.  691,)  nor  a 
debt  due  fh>m  a  testator,  in  an  action  by  his  executor  for  a  cause  of  action 
asising  after  the  tesUtor's  decease ;  (Shipntan  v.  Thompeon,  Willes,  28,  n. 
(a);  nor  in  an  action  by  an  oflBrer  on  a  ball  bond,  a  debt  due  from  him  ift 
Us  individual  capacity.    iTa^cftMwon  v.  Stmrnea,  Willes,  281. 

For  the  same  reason,  in  a  suit  by  a  solvent  partner  and  the  assignees  of 
Us  two  cuptfttners  who  had  become  bankrupt,  a  set-off  cannot  be  made  of  a 
asbl  dga  from  the  old  lirm,  though  oonipletely  represented  by  the  plalntUBi 
in  the  action;  (Thomaeo%  and  others  v.  Freert  and  othere,  10  East,  418,) 
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other,  by  exteoding  it  to  all  cases  of  mutual  credit    1 
CJooke's  B.  L.  569 ;  Ex  parte  Deeze,  1  Atk.  228.    So  in  the 
•case  of  Smith  v.  De  Sylm,  Cowp.  469.(a) 

because  a  joint  debt  cannot  be  set  ofT  against  a  separate  demand,  nor  a 
separate  demand  against  a  joint  debt  Eixi  parte  Edward^.  I  A.\k.  100; 
Olaisier  v.  ffevoer  and  others,  8  D.  &  E.  69. 

But  where  the  wbole  interest  in  a  debt  which  might  be  demanded  of 
several,  or  which  was  originally  due  to  several,  becomes  payable  from  one, 
or  vested  in  one  person,  a  set-off  may  be  made  of  a  debt  due  by  or  to  him ; 
therefore  a  debt  due  on  a  joint  and  several  bond,  may  be  set  off  against  a 
demand  of  one  obligor  only;  {Fletcher  v.  Dytcke^  2  D.  ft  E.  32,}  so  a  debt 
from  a  plaintiff  as  surviving  partner,  may  be  set  off  against  a  demand  by  him, 
in  his  own  right ;  {French  v.  Andrade^  6  D.  &  E.  682,)  and  vice  verea  a  debt 
due  to  a  defendant  as  surviving  partner,  against  a  demand  on  him  in  Iiis 
individual  capacity.  SHppet  v.  Stinstone^  6  D.  ft  E.  493.  Upon  the  princi* 
pie  last  above  stated  it  has  been  ruled  by  the  supreme  court  of  the  United 
States,  that  where  the  debts  due  to  a  firm  are  assigned  to  one  of  the  house 
who  is  thereout  to  pay  the  demands  against  the  concern,  and  subsequently 
carries  on  the  same  business,  a  joint  debt  of  the  old  partnership  may,  under 
lite  bankrupt  law  of  the  general  government,  be  set  off  against  a  separate 
demand  of  the  assignee.  Tiieher  v.  Oxfey,  6  Cranch,  34.  And  wh  re  a  joint 
concern  is  carried  on  in  the  name  of  one  person  only,  who  appears  to  be  a 
sole  trader,  a  separate  debt  may  be  set  off  against  a  joint  demand  of  himself 
Bfid  a  dormant  partner.    Skicey  v.  Jkcy,  2  Esp.  Rep.  469 ;  7  D.  ft  £.  3&9, 

ao. 

Debts  actually  joint,  and  known  to  be  so,  may,  by  agreement,  be  made 
objects  of  se^off  against  separate  demands.  Kinnerly  and  others  v.  Hoeackt 
2  Taun.  1*70. 

The  right  of  set-off  may  be  insisted  on,  though  an  express  promise  has 
been  made  to  relinquish  it ;  for  though  the  debt  from  the  defendant  arises 
on  a  loan  by  the  plaintiff,  on  making  of  which  the  defendant  promised  not 
to  set  off  his  demand  against  the  plaintiff,  it  may  be  availed  of;  {LechtMre  v. 
Hawhkia,  2  Esp.  Rep.  626 ;  Ta/ffkyr  v.  Okey,  13  Yes.  jun.  180,)  nor  can  it  be 
destroyed  by  a  transfer  to  one  of  many  joint  creditors ;  therefore  where  a 
promissory  note  is  given  to  a  house  consisting  of  several  members,  who  en- 
dorse it  over  to  another  house  constituted  of  a  portion  of  the  same  members, 
a  set-off  can  be  made  of  a  debt  due  from  the  whole  Arm.  in  an  action  by  that 
which  consists  of  only  a  part;  (P«Zter  v.  Roe  and  others^  Peake,  197,)  nof  by 
taking  a  guaranty  from  a  third  person  for  goods  sold  and  delivered;  the 
value  of  which  may  notwithstanding  be  set  off  by  the  vendor,  in  an  action 
by  the  vendee.    Dunrnore  v.  Taylor^  Peake,  41. 

Against  a  demand,  by  an  assignee^f  stock  in  a  company,  for  a  tiansfei^  a 

(a)  That  was  not  a  case  of  set-off. 

Vol.  IL  7 
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JRiggs,  contra.  Two  points  maj  be  nuide ;  Ist  Whether 
the  demand  of  the  defendant  can  be  set  off  under  the  gene* 
ral  statute?  1  Bev.  Laws  of  N.  Y.  S47.  If  not,  2d. 
Whether  under  the  bankrupt  law  of  the  United  States  ? 
As  to  the  first  point,  there  must  be  mutual  debts ;  debts 
mutually  due  at  the  commencement  of  the  action.  Mon- 
tagu on  Set-off  17.(a)  The  demand  of  the  defendant  miisir 
be  a  debt,  certain  and  liquidated ;  for  uncertain,  or  unli- 
quidated damages  cannot  be  set  off.  It  must  be  such  a 
claim,  that  for  it  indebitatus  assumpsit  will  lie.    Freeman  y. 

debt  due  fh>in  the  anignor  to  the  oompe&j  on  a  loan  to  him,  cannot  be  set 
nfl;  {Mdiumehi  y.  Jioy.  JBc  Asa,  CtK^  1  Eq.  Caa.  Abr.  8.)  onlow  there  be  a  bj- 
law  subjecting  eadi  member's  stock  to  bis  debts  to  the  companj.  OUtmm  t. 
Oadaon's  Bay  Co.,  1  Stra.  646. 

In  an  adion  hj  afiietor  against  a  yendee  of  goods^  ibe  latter  maj  set  off  a 
debt  due  flxxn  the  principal,  where  the  &ctor  has  no  lien.  Drinhoaltr  v. 
Chodurin,  Oowp.  251.  Where  the  factor  conceals  the  name  of  his  principal, 
and  deals  as  owner  of  the  goods  he  sells  and  delivera^  a  vendee  maj  in  an 
action  bj  the  principal  set  off  a  debt  doe  from  the  Ikctor.  Charge  r.  ClagdeU, 
7  D.  ^  E.  369.  But  a  right  of  set-off  cannot  subsist  between  a  buyer  and  his 
own  broker,  to  the  pnrjudioe  of  the  seller;  {Waring  y.  Ibwrnek,  1  Camp.  86,) 
nor  between  him  and  the  broker  of  the  seller,  after  informatk>n  of  the  seller's 
name;  (Moore  r.  CkmetUaon^  2  Camp.  22,)  though  a  broker  with  a  del  credere 
commission,  can  set  off  losses  paid  by  him,  in  an  action  by  the  assigneea  of 
a  bankrupt  underwriter,  for  premiums  received,  (hove  v.  Dubois^  1  D.  A  B. 
112,  and  see  Bke  v.  Dickaeon^  ibid.  286. 

The  right  of  set-off  continues  to  the  time  of  action  brought ;  (Evans  t. 
Proeeer^  3  D.  ft  E.  186,)  but  by  a  late  dedsion  it  seems,  that  a  secret  assign- 
ment of  a  debt  by  a  creditor,  vriUund  notice  to  hie  debtoTf  will  destroy  his 
right  to  make  a  set-off  of  any  thing  arising  from  subsequent  dealings.  Brie- 
ban  ds  Brawnan  r,  Caihee^  10  Johns.  Rep.  46.  This  case,  however,  seems 
very  questionable ;  it  takes  away,  by  an  act  valid  only  on  equitable  princi- 
ples, a  legal  right,  and  that  against  the  rules  of  equity;  (RgaU  v.  Bowlee,  1 
Vez.  348,  376 ;  Ourwn  v.  African  Camp,  1  Vem,  122 ;  Peters  v,  Soame,  2 
Vem.  428 ;  Bounman  v.  Mathewe,  Free,  in  Ch.  680,  and  a  host  of  other  cases,) 
and  places,  contrary  to  the  rule  of  law,  an  assignee  in  a  better  situation  than 
his  assignor.  A  writ  of  error  is,  however,  depending,  in  which  the  decision  of 
the  supreme  court  of  New  York  will  be  reviewed.  For  set-off  of  Judgmenti 
see  Schemerhom  v.  Sehemerhomf  3  Caines'  Rep.  190. 

(a)  Therefore  a  plea  of  set-off  that  the  plaintiff  was  indebted  to  the 
defendant  at  the  time  of  plea  pleaded,  is  bad.  Soane  v.  Proseer,  8  D.  &  S. 
186. 
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ffyeit,  1  Black.  Rep.  894  ;(a)  HowleU  v.  Strickland^  Cowp. 
66.  Therefore,  nncertain  damages,  requiring  the  interven- 
tion of  a  jury,  do  not  admit  of  set-off.  WeigaU  v.  Waters^ 
6  D.  &  E.  488.  Here,  had  the  defendant  sued,  it  eould  not 
have  been  by  indebitatus  assumpsit,  but  by  a  special  action  on 
the  case,  sounding  in  tort^  and  bottomed  on  negligence,  in 
which  the  plea  would,  have  been  not  guilty.  Hancock  v. 
Entwisth^  S  D;  &  E.  484.  Suppose  the  case  of  a  claim  for 
demurrage,  and  the  sum  not  fixed  in  the  charter  party, 
could  it  be  set  off  before  the  amount  had  been  ascertained 
by  a  verdict  ?  Clearly  not  Then  how  can  the  sum  not 
covered  be  settled,  but  by  a  jury,  before  whom  the  value 
of  the  vessel,  and  the  amount  insured  could  be  made  to  ap- 
pear f  Besides,  the  bankrupt  was  vested  with  a  discretion- 
ary power  as  to  the  quantum  to  be  insured ;  it  is  only  on  a 
gross  neglect,  or  wilM  abuse  of  such  power,(6)  that  the 
agent  becomes  liable  to  his  principal,  and  stands  in  the 
place  of  insurer.  .Where  there  has  been  a  tort  in  law,  the 
equity  of  courts  has  allowed  a  set-off  in  cases  where 
the  *damage8  were  reducable  to  arithnletical  cer-  [*85] 
tainty,  without  the  aid  of  a  jury ;  or,  rather^  where 
the  jury  must  have  been  governed  by  such  a  calculation. 
In  trover  against  a  carrier  for  delivering  gciods  to  a  wrong 
person,  the  sum  due  for  carriage  becomes,  on  this  principle, 
a  matter  of  set-o£  But  that  reasoning  cannot  apply  in 
this  case.  As  to  whether  it  could  be  set  off  under  the 
bankrupt  law,  the  only  difference  between  that  and  oui 
state  act  is,  that  in  the  former  the  words  mutual  credit  are 
used.  They  mean  either  where  a  credit  is  given ;  as  for 
goods  sold,  and  payment  to  be  at  a  future  day,  debitum  in 
presently  Bolvendufm  in  future^  6t^  where  a  person  is  intrusted 
with  the  property  of  another,  and  it  turns  oat  in  the  event 
that  he  is  a  debtor  upon  the  sale  of  that  property.    Russell, 

(a)  Damagea  not  yet  reooTolrad  oanot  be  wC  ofll 

(()  Moore  y.  Morque^  Cowp.  479.  The  agent  jnanred  with  an  office  which 
did  not  guaranty  against  one  particalar  riak.  Hii  oondoot  being  hawi  fde^ 
it  waa  held  he  ahonld  not  be  charged. 
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arguendo^  in  SmUh  v.  Hodsan,  4  D.  &  E.  211 ;  Prescoifscaoe, 
1  Atk.  230 ;  JEx  parte  De  Seze,  ibid.  222 ;  French  v.  Fenn, 
Montagu  on  Set-Off,  Append.  19.  In  these  the  credit  is 
»iyen  in  the  very  transaction*;  the  sums  certain,  or  reduca- 
ble  to  certainty,  by  calculation.  Here  it  can  be  done  only 
by  jury  intervention.  Lord  Kenyon,  in  Hancock  y.  En^ 
twistkf  8  D.  &  £.  435|  says  it  is  a  principle  tiiat  no  debts 
can  be  set  off  under  a  commission  but  such  as  are  provable ; 
for  they  are  controvertible  expressions.  Cullen's  B.  L.  110, 
If  provable,  it  must  have  been  such  a  one  as  could  be  found 
by  the  comlnissionera^  on  striking  a  balance.  Ibid,  192, 
197.  The  defendant's  demand  could  not  have  been  a  debt 
due  before  bankruptcy,  and  ascertainable  afterwards ;  for, 
till  his  negligence  or  misconduct  be  found,  he  cannot  be  a 
debtor ;  because,  till  the  contrary  appear,  every  man  is  be- 
lieved  to  have  acted  right,  and  if  Dawson  acted  bona  Jide^ 
then  there  is  nothing  due  Scorn  him. 

HamiUon.  In  cases  where  a  quantum  vaJebai  or  a  gtion- 
ium  meruit  will  lie,  there  may  be  a  set  ofi^  and  the  princi- 
ple of  those  will  equally  apply  .(a)  How  much  were  the 
goods  worth,  or  how  much  did  he  deserve,  would  be  the 
inquiries  there ;  and  in  this  it  is  how  much  was  insured^ 
and  how  much  not.  This  is  as  plainly  matter  of  arithme- 
tic as  any  other.  If  not,  the  plaintiff  may  recover  the 
whole  amount  of  the  contract ;  and  yet  the  subject  matter 
of  the  contract  have  been  totally  lost  and  destroyed  by  the 
ill  conduct  of  the  supercargo.  This  would  be  to  make  us 
pay  wages  for  injury  instead  of  service*  There  is  no 
[*S6]  decision  against  the  right  we  claim ;  it  is  *not  ine- 
quitable ;  in  all  cases  of  equitable  interposition,  the 
courts  have  gone  step  by  step  from  the  strict  laW|  to  £iVor 
and  extend  justice.  The  rule  adopted  in  trover  is  one  in* 
stance ;  this  will,  it  is  hoped,  be  another,  especially  as  it  is 
confined  to  cases  in  whidi  the  set-off  daimed  relates  to  the 

(a) In  those  0B«es  ths  Osbt  omMb',  ia  those  likt  the  praent,  the  yeijr 
eziftenoe  is  contingent 
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matter  on  which  the  plaintiff's  action  is  grounded.  It  would 
be  hard  when  we  have  lost  our  ship,  to  make  us  pay  the 
uU  amount  of  a  demand  about  that  very  ship,  and  then 
wTim  us  in  under  a  commission  which  pays  only  sixpence  in 
the  pound. 

Riggs.  We  say  you  cannot  come  under  the  commission, 
but  have  your  remedy  against  the  person. 

LrviNGSToK,  J.  delivered  the  opinion  of  the  court.  We 
have  considered  this  case  with  great  inclination  in  favor  of 
the  proposed  setoff,  and  with  some  solicitude  to  discover 
adjudged  cases  which  would  justify  our  going  this  length. 
It  does  not  seem  right  that  a  supercargo  who  has  violated 
his  employer's  instructions,  and  thereby  subjected  him  to 
a  heavy  loss,  should  recover  any  moneys  expended  during 
such  agency,  without  permitting  the  latter  to  deduct  or  set 
off  the  sum  which  has  been  lost  by  his  neglect  and  breach 
of  orders ;  and  when  it  is  recollected  that  the  plaintiff  is  a 
bankrupt,  the  defendant's  case,  if  the  set-off  be  refused,  is 
still  harder,  as  he  will  still  have  to  pay  the  whole  of  the 
present  recovery,  and  come  in  only  for  a  dividend  on  his 
demand  against  Dawson's  estate,  provided  it  were  capable 
of  being  liquidated  at  the  time  of  his  bankruptcy.  But 
strong  as  our  leaning  is,  we  cannot  find  that  courts  have 
as  yet  gone  thus  far.  Where  transactions  constitute  an  ac- 
count betwen  parties,  composed  of  mutual  receipts  and  pay- 
ments, it  is  contrary  to  reason  as  well  as  the  understanding 
of  the  parties  themselves,  to  consider  any  thing  but  the 
balance  to  be  the  real  debt  betwixt  them.  Yet  the  forms 
of  law  render  it  necessary  for  each  party  to  sue  the  other 
in  separate  actiona  This  inconvenience,  says  a  writer  on 
this  branch  of  law,  for  a  long  time  remained  a  reproach 
to  English  jurisprudence ;  several  statutes  were  at  length 
passed  to  remedy  this  mischief,  the  first  of  which  applied 
to  cases  of  bankruptcy.  In  this  state  also  we  have  an  act 
on  the  same  subject:  and  the  legislature  of  the  United 
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States  in  like  manner  have  prorided  for  cases  of  this 

kind. 
[♦37]  *Our  state  law  delares,  (vol.  1,  p.  437,)  that, 
"  where  there  has  been  mutual  credit,  or  where  mu- 
tual debts  subsisted  between  the  insolvent  and  an;  other 
person,  the  assignee  shall  state  an  account  between  them, 
and  one  ddU  may  be  set  against  the  other ;  and  what  shall 
be  due  on  the  balance  of  such  account^  and  on  setting  such 
debts  against  one  another,  and  no  more,  shall  be  claimed  or 
paid  on  either  side  respectively."  The  bankrupt  act  of  the 
United  States  >  provides  for  cases  of  mutual  credit,  and  mu- 
tual debts,  and  declares,  in  like  manner,  that  after  stating 
an  account  between  the  bankrupt  and  the  other  person,  one 
debt  may  be  set  against  the  other. 

Mutual  credit,  in  common  acceptation,  is  certainly  con- 
fined to  pecuniary  demands ;  and  as  both  acts  spe«dc  of  set- 
ting off  one  debt  against  the  other,  it  can  hardly  be  doubted 
that  the  legislature  intended  to  embrace  no  other  kind  of 
demand.  How  can  an  account  be  stated  between  these 
parties?  or  how  can  a  claim,  made  for  breach  of  orders  in 
technical  or  other  language,  be  turned  into  a  debt  ?  The 
case  in  Ex  parte  Deesse^  1  Atk.  228,  cited  by  the  defendant, 
was  in  chancery,  and  Lord  Hardnncke  determined' nothing 
more  than  that  a  packer  of  goods  should  not  be  compelled 
to  deliver  them  to  the  assignees  of  the  owner  who  had  be- 
come a  bankrupt,  without  paying  both  the  cost  of  packing 
and  pressing,  and  also  a  debt  due  on  another  account :  but 
even  in  this  case,  the  chancellor  considered  the  goods  in 
the  hands  of  Deeze,  (as  Lord  Oc/wper  had  done  on  a  former 
occasion,)  and  the  note  given,  as  forming  an  account  cur- 
rent between  the  parties.  He  took  notice  also  of  Deeze 
being  indebted  to  Nichols,  the  bankrupt,  for  wine  about 
the  same  sum  which  the  packing  of  the  goods  cost,  and 
that  those  items  also  constituted  an  account  between  them. 
But  here  there  is  nothing  which  can  form  an  account  be- 
tween the  parties;  on  one  side  there  is  a  demand  for 
moneys  laid  out  in  repairs  and  supplies  for  the  defendant's 
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hip ;  but  on  the  other,  no  moneys  which  he  has  received, 
>r  with  which  he  has  been  intrusted,  or  property  which 
has  been  committed  to  his  care,  for  which  he  has  to  ac- 
count. 

The  demand  is  also  of  a  nature  too  uncertain  and  con* 
tingent  to  be  set  off. 

In  Freeman  v.  HyeU,  1  Black.  804,  in  an  action 
for  *money  due  for  a  parcel  of  cloths,  the  court  [*S8] 
would  not  permit  the  defendant  to  show  by  way  of 
set  olO^  that  a  former  parcel  of  cloths  bought  of  the  same 
plaintiff  were  burnt  in  pressing,  which  had  greatly  lowered 
their  value ;  but  put  the  party  to  his  special  action  on  the 
case.  In  HowleU  v.  Strickland^  Cowp.  56,  Lord  Mansfield 
and  the  other  judges  would  not  permit  unliquidated  dama- 
ges, occasioned  by  the  breach  of  other  covenants  to  be  per- 
formed by  the  plaintiff,  to  be  pleaded  by  way  of  set-off. 
"  These  damages,"  says  his  lordship,  "  are  no  debts ;"  and 
Mr.  Justice  Aston  was  clear  that  "  an  unliquidated  demand, 
or  uncertain  damages,  could  not  be  set  off."  So  in  Weigall 
V.  Waiersy  6  D.  &  E.  488,  to  an  action  of  covenant  for  rent, 
the  defendant  was  not  permitted  to  set  off  damages  which 
he  had  sustained  by  reason  of  breaches  of  certain  covenants 
on  the  part  of  the  landlord.  ",  The  sum  to  be  recovered," 
says  Lord  Kenyan,  ^'  is  uncertain ;  it  must  be  assessed  by  a 
jury,  and  there  is  no  pretence  to  say  that  those  uncertain 
damages  may  be  set  off  in  the  present  action."(a) 

In  the  present  case  the  damages  are  still  more  uncertain, 
and  the  trial  must  be  complicated  to  a  great  degree.  Why 
the. defendant  did  not  insure?  or  whether  he  could  have 
insured  fully?  and  what  damages  have  been  sustained? 
would  be  questions  which  ought  not  to  be  tried  in  this  col- 
lateral way.  The  two  cases  last  cited  furnish  also  an 
answer  to  one  argument  of  the  defendant's  counsel,  which 
is  not  without  force,  that  as  the  set-off  related  to  the  same 

(a)  Therefore  where  an  agreement  is  entered  into  for  performance  of  ooye> 
iiants  with  a  penalty,  and  the  covenants  are  broken,  the  penalty  cannot  b« 
let  oft    NBtkife  T.  Sbgan^  2  Burr.  1024. 
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agency  on  which  the  plaintiffs  claim  is  founded,  it  ought 
to  be  admitted ;  and  yet  in  the  cases  just  referred  to,  we 
find  the  claim  of  the  defendants  arose  out  of  the  same  in- 
struments on  which  the  actions  were  brought,  but  was  re- 
jected. The  judge,  therefore,  who  tried  the  cause,  was 
right  in  overruling  the  testimony,  and  the  plaintiff  must 
have  judgment.[l] 

PoBtea  to  the  plaint 


Hunk  and  others  against  Bowke. 

If  goods  sold  for  a  promissorj  note  at  sixty  days^  be  left  in  the  poasesrioa 
of  the  yendor,  and  he  show  them  as  the  goods  of  the  vendee,  a  sale  hf 
the  vendee  will  be  good,  against  one  by  the  vendor,  notwithstanding  the 
bankruptcy  of  the  vendeej  it  appearing  such  sale  by  the  vendor  was  after 
the  knowledge  of  his  vendee^s  bankruptcy. 

This  was  an  action  of  trover  to  recover  the  value  of 
twenty  bales  of  cotton.  The  property  in  question  had,  on 
the  29th  of  December,  1801,  been  sold  by  one  Rodman  to 
a  Mr.  John  Foley,  at  a  credit  of  60  days,  and  for  the 
[*39]  *amount  of  the  purchase  Foley  gave  his  note,  pay- 
able at  that  period.  The  goods,  however,  were  not 
delivered,  but  continued  in  the  possession  of  Rodman. 

A  few  days  afterwards  Foley  informed  Hutchison,  a  broker 
that  he  had  some  cotton  for  sale,  which  lay  in  Rodman's 
store ;  in  consequence  of  which,  the  broker  called  on 
Rodman,  and  without  giving  any  intimation  of  his  motives, 
desired  to  see  Mr.  Foley's  cotton.  On  this,  Rodman  directed 
one  of  his  clerks  to  show  Hutchison  the  cotton,  which  then 
lay  in  a  fire  proof  store,  and  had  a  mark  upon  it  Hutchi- 
son, after  an  examination  of  the  quality  of  the  article,  on 
account  of  the  plaintiff,  made  a  purchase  of  it  from  Foley, 

[1]  The  present  doctrine  of  reooapment  appears  to  be  applicable  to  this 
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:wlio,  on  then  reoeiving  the  plaintiff'  notes  for  the  full  valae 
which  have  since  been  duly  paid,  gave  an  order  on  Bodman 
for  the  delivery  of  the  commodity.  This  order,  however, 
was  not  immediately  presented,  nor  was  the  transaction 
commonicated  to  Bodman,  in  whose  possession  the  cotton 
was  suffered  to  remain.  While  so  continuing,  Foley  be- 
came a  bankrupt,  and  the  day  before  the  ialliug  due  of  his 
note,  whidi  Bodman  had  placed,  together  with  the  cotton, 
in  the  hands  of  the  defendant,  as  a  security  for  money  bor- 
rowed, Hutchison,  called  on  Bodman  and  producing  Foley's 
order  foi:  delivery,  which  bore  a  date  long  antecedent, 
demanded  the  goods.  These  Bodman  refused  to  deliver, 
alleging  as  reasons,  the  bankruptcy  of  Foley,  and  non-pay- 
ment of  his  note,  after  the  protesting  of  which  the  cotion 
was  bought  by  the  defendant. 

Bodman  himself  had  since  become  a  bankrupt,  obtained 
his  certificate,  and  testified  that  he  did  not  consider  the 
goods  as  left  with  him  for  storage. 

The  jury  having  found  a  verdict  for  the  plaintifl&  to  the 
full  amount  of  the  value  of  the  cotton,  the  defendant  now 
moved  for  a  new  trial,  on  the  ground  of  the  plaintifib  not 
being  entitled  to  recover. 

Bcn/d^  for  the  defendant.  If  Bodman  has  not  by  any  act 
devested  himself  of  the  right  to  retain  the  goods  against 
any  purchaser  fix)m  Foley,  the  innocent  vendee  of  Bodman, 
will  have  the  right  he  enjoyed.  The  property  remained  in 
Bodman's  hands,  and  as  it  was  a  chattel  interest,  possession 
was  evidence  of  property.  Besides,  the  second  sale  was 
two  months  after  that  attempted  to  be  set  up.  It  is 
settled  that,  wherever  there  is  any  *fraud,  insolvency  [*40] 
of  the  vendee,  or  failure  of  the  consideration  on  the 
part  of  the  purchaser,  and  the  vendor  can  get  the  goods 
into  his  possession,  he  may  retain  against  the  buyer,  and 
thus  indemnify  himself  for  the  price.  Owenson  v.  Monae^  7 
D.  &  E.  66;  OoodaU  v.  Sheltx>n,  2  H,  Black,  816.  There  is 
no  case  which  contradicts  this,  unless  it  be  one  in  7  D.  & 

Voju  II.  8 
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E.(a)  which  was  an  exception.  In  Feize  v.  Wray^  8 
East,  98,  it  was  held  that  accepting  bills  did  not  hurt  the 
right 

This,  then,  establishes  the  right  of  Bodman,  and  over- 
rules the  principle  in  7  D.  &.  E.  as  to  a  bill  being  payment. 
Tfa^e  was  laches  in  the  plaintifib'  remaining  with  their 
order  in  their  pockets  for  two  months  without  presenting 
it,  and  when  the  cotton  was  looked  at,  il  was  without  ex- 
plaining it  to  be  the  result  of  an  offer  to  sell.  The  antece- 
dent debt  to  Bowne  was  good  payment,  nor  does  its  being 
an  existing  debt  invalidate  the  consideration ;  for  the  dis- 
charge of  a  previous  demand  is,  both  in  law  and  equity,  a 
valid  consideration.  To  decide  against  the  defendant  will 
be  to  destroy  commercial  security. 

Hoffmcua^  contra.  The  plaintiffs  are  equally  bona  fide 
purchasers  with  the  defendants ;  and  if  the  defendant  has 
not  a  better  claim  than  Bodman,  the  verdict  must  stand. 
.  The  order  was  a  constructive  delivery(6)  by  Rodman  j  this 
was  a  voucher  of  property  given  by  him  to  prove  Foley's 
interest  The  rule,  then,  is,  when  a  man  is  enabled  by  the 
act  or  confidence  of  another,  to  commit  a  iraud  on  a  third 
person,  the  person  by  whom  he  is  thus  enabled  shall  bear 
the  loss.  In  the  case  from  East,  and  the  others  cited,  this 
principle  was  not  involved.  This  constructive  delivery 
was  so  connected  with  circumstances,  as  to  make  the  gene- 
ral rule  still  stronger  against  the  defendant  The  cotton 
was  asked  for,  and  shown  as  Foley'a  This  was  a  plain 
act,  confirming  a  xx)nstruction  of  law ;  therefore,  had  the 
order  been  then  presented,  Rodman  would,  and  must  have 
delivered.  The  property  passed  by  his  conduct  It  was 
an  assent  to  the  order,  which,  as  the  cotton  was  asked  for 
in  Foley's  name,  Rodman  must  have  Jcnown  had  been  re- 

(«)  I  do  not  know  what  case  tbe  learned  oonnoel  alladea  to,  as  I  cannot  find 
any  oontrarj  to  his  position. 

(5)  It  lui^lit^  perhaps,  be  more  correctly  termed  an  actoal  delivery  in  law. 
See  HolUngsuforth  v.  Kapier,  3  Calnes'  Rep.  183  n.  (a);  the  different  kinds  of 
delireryi  wh^  t  shall  amount  to  them,  what  not,  and  their  effects. 
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presented  by  Foley  as  hi&  Pofiseadon,  therefore,  in  con- 
templation of  law,  was  in  the  plaintifib,  for  Bodman's  pos- 
session was  the  possession  of  Hunn  and  his  partners; 
IS,  wherever  *there  is  a  mixed  possession  of  a  per*  [*41] 
sonal  chattel,  it  is  considered  as  that  of  him  who 
has  right  Smith  v.  Smiih^  2  Stra.  956.  But  on  the  defend- 
ant's own  showing  he  had  only  an  eqoitable  lien,  this  shall 
never  overreach  the  title  of  a  bona  fide  purchaser.  Lempriere 
V.  Peelei/j  2  D.  &  E.  490.  The  payment  from  the  defendant^ 
8uch  as  it  is,  was  on  the  eve  of  bankruptcy.  The  cotton 
when  put  into  the  hands  of  Bowne,  was  on  an  executory 
contract.  That  with  the  plaintiff  was  executed ;  and  no 
sale  without  payment^  unless  the  contract  expressly  give 
time,  is  executed :  the  right  therefore  npt  complete  when  it 
is  executory. 

Benson^  in  reply.  The  silence  of  Hutchison,  as  to  the  ob- 
ject of  his  inquiry,  exculpates  Bodman  from  all  blame. 
Suppose  Foley  had  come  and  asked  to  see  his  cotton,  and 
after  his  insolvency  without  bankruptcy,  had  demanded 
the  cotton ;  or  his  assigns,  under  a  commission,  had  done 
so,  could  not  Bodman  have  retained  ?  If  he  could  against 
Foley's  assignees,  then  he  could  against  the  plaintiift,  and 
as  he  could  do  it,  so  can  his  vendee. 

Thohfson,  J.  I  think  a  new  trial  ou^t  not  to  be 
granted.  The  circumstances  stated  in  the  case,  fairly 
warranted  the  jury  in  drawing  the  conclusion  that  the  de* 
fendant  ought  to  be  considered  as  a  purchaser,  with  full 
knowledge  of  all  the  circumstances,  relative  to  the  situa- 
tion of  this  cotton.  No  time  is  stated  when  he  made  the 
purchase,  although  Mr.  Bodman  himself  from  whom  he 
purchased  it,  was  examined  as  a  witness.  It  does,  however, 
appear,  that  it  must  have  been  after  Foley's  note  to  Bodman 
fell  due,  and  had  been  protested  for  non-payment,  which 
must  have  been  some  time  after  the  1st  of  March,  1802. 

The  defendant  acknowledged  that  the  cotton  was  first 


41  CASES  IN  THE  SUPREME  COURT. 

Hunn  Y.  Bowne. 

put  into  hifl  posaeasion,  to  sell  for  Mr.  Rodman :  this  cotdd 
not  have  been  until  after  Eoley^s  bankruptcy,  because  Mr. 
Bodman  himself  testified  that  his  detennination  not  to  de- 
liver the  cotton,  was  made  in  consequence  of  Foley's  be- 
coming a  bankrupt.  The  cotton  remained  as  it  was,  when 
Foley  made  the  purchase,  until  after  this  period.  Bodman 
finding  his  note  from  Foley  would  not  probably  be  paid, 
determined  to  retain  the  cotton,  and,  some  time  afterwards, 

must  be  presumed  to  have  delivered  it  to  the  de- 
[*42]    fecidant,  *first  to  sell,  afterwards  to  remain  as  a 

pledge,  but  concluding,  probably,  that  an  actual 
sale  would  be  better  calculated  to^secure  the  cotton  against 
the  plaintiff's  claim,  such  sale  was  made,  so  that  the' de- 
fendant ought  not  to  be  viewed  in  a  more  favorable  point 
of  light  than  Mr.  Rodman  himself  would  be  were  he  the 
defendant  The  plaintiflfe,  however,  connqt  be  considere(i 
as  standing  in  the  same  situation  as  Foley  would,  were  he 
plaintiff;  they  must  be  viewed  as  innocent  bona  jiSe 
purchasers.  When  application  was  made  to  them  to  pur- 
chase this  cotton,  they  sent  to  Rodman  and  this  cotton  was 
shown  them  as  the  property  of  Foley ;  no  pretence  was  made 
that  he  had  any  claim  or  lien  upon  it,  and  it  is  evident,  at 
that  time,  he  had  no  such  pretensions,  for  John  Rodman 
swears,  that  it  was  not  until  after  Foley  became  bankrupt 
that  he  determined  not  to  deliver  the  cotton.  The  plaintiffi, 
therefore,  had  every  reason  to  believe,  from  the  conduct  of 
Bodman,  that  there  would  be  no  objections  against  deliver- 
ing this  cotton  whenever  called  for.[l]    There  is  no  pre- 

[1]  Declaring  a  note  to  be  good  to  one  about  to  pitrchase  it,  or  stauding 
bj  in  siienoe  when  It  is  transferred  for  oonsideration,  is  an  estoppel  ia.pafM 
against  a  debtor.  W<a$QiC8  Ex.  v.  M'Laren^  19  Wend.  £57.  To  make  ialsft 
statements  of  the  payee  respecting  paper  negotiated  by  him,  available  to  the 
holder  as  an  estoppe],  so  as  to  prevent  such  payee  from  setting  up  the  do- 
frnoe  of  osury,  they  must  have  been  made  to  induce  the  holder  to  pnrcfaaae, 
and  have  been  confided  in,  and  in  good  &itii  acted  upon  by  him ;  he  mvrt 
have  been  deceived  by  them.  TrwcaU  r.  Davia,  4  Barb.  495.  Where  * 
party,  either  by  his  declaration  or  conduct,  has  induced  a  third  person  to  act 
Sn  A  particolar  manner,  he  will  not  ailerward  be  permitted  to  deny  tho  tnitfa 
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tenne  of  any  agreement  that  the  cotton  was  to  remain  in- 
his  possession  as  security  for  Foley's  note,  which  ivas  pay* 
able  ill  sixty  days.  The  contract  of  sale  was  complete,  anc 
the  note  received  as  payment,  and  there  can  be  no  doubt 
that  Foley  might  have  legally  demanded  the  goods  imme* 
iiately  after  the  purchase.  It  certainly  cannot  be  pre* 
;ended,  that  on  the  sale  of  goods  upon  a  credit,  the  vendor 
has  a  right  to  retain  them  as  security  for  the  payment  of 
the  purcbase-money*  But  even  admitting  that,  as  against 
Foley,  the  goods  might  be  stopped  in  transitu^  it  by  no 
means  follows,  that,  as  against  innocent  purchasers,  the 
same  doctrine  would  apply.  In  the  case  of  Lickbarrow  v. 
Mason,  2  D.  &  E.  61,  it  was  decided  that  a  consignor  may 
stop  goods  in  transiliij  before  they  got  into  the  hands  of 
the  consignee,  in  case  of  bis  insolvency ;  yet  if  the  consigned 
has  assigned  the  bills  of  lading  to  a  third  person  for  a  valu« 
able  consideratiSn,  the  right  of  the  consignor,  as  against 
such  third  person,  is  devested.  The  right  of  the  vendor  to 
stop  goods  in  iransiiUj  in  case  of  the  insolvency  of  the  vendee 
is  a  kind  of  equitable  lien  adopted  by  the  law,  for  the  pur- 
pose  of  attaining  substantial  justice,  and  not  on  the  ground 
of  ^-escinding  the  contract  In  the  case  of  Zempriere  v. 
PcwZcy,  7  D.  &  E,  445 ;  2  D.  &  E.  490,  Ashhuret, 
J.  in  delivering  the  judgment  of  the  *court,  laid  it  [*43] 
down  as  a  fundamental  principle,  that  as  between 
a  ])erson  who  has  an  equntable  lien,  and  a  third  person  who 

of  the  adtnteiODy  if  the  oonae^neiioe  would  be  to  work  aa  injoiy  to  sach 
third  person,  or  one  claiming  uader  him;  Daett  ▼.  OdeMf  8  Hill,  216.  But 
before  a  party  ia  held  to  be  thoa  condaded,  it  must  appear : — 1.  That  he 
has  made  an  admission  which  is  dearly  incoiuistent  with  the  evidenoe  which 
heproposeetog^fe;  S.  That  the  other  party  has  acted  upon  the  admiarioa; 
and  3.  That  the  latter  will  be  iqiuied  by  aUoving  the  truth  of  the  admisaioa 
to  be  diaproved.    lb. 

See  also  with  respect  to  estoppel  in  pais^  JPetrie  t.  UdeTf  21  Wend.  172 ; 
f\)8ter  T.  NswUmdf  Id.  94 ;  Demyer  v.  Sovser^  6  Wend.  4S6 ;  Ruggla  t. 
Sherman,  \4  J.  R.  446 ;  Sutkk  r,  Seav,  1  HOI,  IV  ;  ihw*  t.  SoMitoga  iSi- 
tel/m.  Ok,  5  Peoio,  164;  WOund  Obmil  Ch.  t.  ACAMMiy,  S  W«iid.  400; 
i>eiMy  T.  Boring  9  Weod.  96^ 
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*pnrchases  the  thing  for  valaabte  consideration,  and  with- 
out notice,  the  prior  equitable  lien  shall  not  overreach  the 
title  of  the  vendee.  As  the  plaintiff  in  this  case  have  paid 
a  valuable  consideration  for  the  goods,  and  there  is  no 
color  for  imputing  to  them  fraud  or  notice  of  any  pre- 
tended lien  by  Bodman,  a  new  trial  ought  not  to  be 
granted. 

LrviKGSTON,  J.  Were  this  a  question  between  Foley  and 
the  present  defendant,  it  would  not,  perhaps,  have  occa* 
flioned  much  difficulty.  I  should  be  inclined  to  think,  that 
in  such  case  he  could  not  recover,  without  paying  his  note 
given  to  Bodman,  and  which  was  endorsed  to  Bowne. 
But  when  the  rights  of  a  fair  purchaser  intervene,  the  doc- 
trine of  stopping  goods  in  transitu^  which  has  been  carried 
far  enough,  ought  not  to  bp  strained  in  favor  of  the  vendoPi 
or,  as  is  the  case  here,  in  favor  of  a  creditor  of  the  vendor 
to  whom  they  were  first  pledged,  and  in  satisfaction  of 
whose  demand  they  were  afterwards  sold. 

There  certainly  was  a  sufficient  delivery  here  to  justify  a 
sale  by  Foley  to  the  plaintiffs.  The  cotton  was  shown  by 
Bodman  as  his,  and  although  the  person  to  whom  it  was 
shown  did  not  declare  his  object,  it  might  reasonably  be 
supposed  he  wanted  to  buy  it,  and  yet  no  caution  was  given, 
nor  any  claim  set  up  to  the  property  by  Bodman.  After 
this,  it  would  be  hard  indeed  on  the  plaintiff  to  postpone 
their  right  to  that  of  the  defendant,  who  took  the  property 
after  the  sale  by  Foley,  to  secure  an  antecedent  debt  In 
the  case  of  Owenson  v.  Morse,  7  D.  4;  E.  66,  the  original 
purchaser  brought  his  action  to  recover  some  articles  of 
plate  against  the  vendor,  and  set  up  a  delivery  of  them  to 
an  engraver,  as  'a  delivery  to  himself.  In  such  cases  a 
court  will  go  a  great  way  to  protect  the  right  of  the  seller ; 
and  Lord  Kenyon,  considering  it  as  an  unjust  attempt  in 
the  plaintiff  to  get  the  goods  without  paying  for  them,  de- 
t^rmined,  and  so  did  the  other  judges,  that  as  the  engraver 
was  employed  by  the   defendant|   the    goods  were    at 
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most  *tn  transitu,  and  the'  price  not  being  paid,  he    [*44] 
had  a  right  to  retain  them. 

This  case,  as  h^s  been  already  stated,  is  very  different 
It  is  that  of  a  bona  fide  purchaser,  to  whom,  or  to  whoso 
agent,  the  property  was  shown  as  Foley's  before  the  bargain 
was  concluded.  After  this  Bodman  had  no  right  to  defeat 
the  plaintiffs  claim  by  delivering  the  property  to  apother. 
I  am  of  opinion  the  finding  of  the  jury  was  right, 

Kent,  J.  These  facts  present  a  struggle  between  bona 
fids  creditors,  which  of  them  shall  avoid  a  loss ;  and  he  who 
has  used  the  best  diligence,  or  has  the  legal  advantage, 
ought  to  be  preferred. 

This  case  turns  upon  the  question,  whether  there  was  a 
dsHvery  of  the  cotton  by  Rodman  to  Foley.  Delivery  in  a 
sale,  says  one  of  the  Civilians,  may  be  either  real,  by  put- 
ting the  thing  sold  into  the  possession,  (2  Ersk.  481,)  or 
under  the  power  of  the  purchaser,  or  it  may  be  sy^mbolical^ 
when  the  thing  sold  does  not  admit  of  actual  delivery.  To 
illustrate  this  last  instance,  it  is  settled  in  the  English  law. 
agreeably  to  the  rule  in  the  civil  law,  (Dig.  41,  1,  9,  6 ;  1 
Ersk.  194,)  that  where  goods  are  ponderous,  and  incapable 
of  being  handed  over,  there  need  not  be  an  actual  delivery 
but  it  may  be  made  by  that  which  is  tantamount,  such  as 
the  delivery  of  the  key  of  a  warehouse,  or  by  delivery  of 
other  indicia.  But  there  must  be  a  delivery  in  the  one  way 
or  the  other,  according  to  the  subject  matter,  or  the  prop- 
erty is  not  absolutely  devested  from  the  vendor,  although 
the  risk  may  be,  in  many  respects,  with  the  vendee.  So 
in  a  variety  of  cases,  (1  H.  Bl.  363,)  delivery  may  bejwv- 
sumed  from  circumstances  so  as  to  vest  the  property  in  the 
vendee.  If  there  be  a  destination  of  the  goods  by  the 
vendor  to  the  use  of  the  vendee,  by  marking  them,  or  put- 
ting them  up  to  be  delivered,  or  removing  them  for  that 
purpose,  the  vendee  may  be  entitled  to  act  as  owner.  But 
in  this  case  of  a  presumed  delivery,  the  title  of  the  vendor 
is  not  devested  till  the  goods  have  come  to  the  possession  of 
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the  vendee:  (Dig.  lib,  19,  tit  1,  18  j  7  D.  &  B.  64,  440 ;  1 
Atk.  846  ;  6  D.  &  E.  490,)  and  he  may,  for  just  cause,  re* 
tract  the  intended  delivery  ;  I  e  may  detain  them  against 
the  vendee  till  the  price  be  paid.. 

In  the  present  case,  there  was  no  delivery,  in  any  senses 
of  the  twenty  bales  of  cotton ;  and  as  no  application 
[*46]  was  *made  to  Bodrtian  for  a  delivery  until  after  the 
bankruptcy  of  Foley,  he  had  an  equitable  lion  on 
the  goods  for  his  debt,  and  that  right  being  accompanied 
with  the  actual  possession,  it  is  lawful  for  him  to  exert  it 
against  the  plaintiff,  notwithstanding  they  were  third  per- 
sons and  purchasers  from  Foley.  He  had  equal  equity 
with  them,  and  in  addition  to  that,  he  was  clothed  with 
the  lawful  possession,  which  gave  him  the  paramount  claim. 
To  arrest  the  goods  from  the  vendor  under  those  circum- 
stances, would,  in  my  opinion,  be  unjust :  negligence  in 
this  case  was  imputable  to  Foley  and  the  plaintiff  The 
cotton  was  suffered  to  remain  in  possession  of  BodmaUi 
without  any  mark  or  destination  of  the  property,  until  the 
failure  of  the  vendee  ;  and  of  two  innocent  creditors,  he 
who  has  used  the  most  vigilance,  or  has  the  legal  advan- 
tage, shall  be  preferred. 

I  place  my  opinion  entirely  npon  the  ground  that  the 
possession  of  the  cotton  never  passed  from  Eodman,  and 
that  he  did  not  assign  it  to  the  defendant,  until  after  the 
bankruptcy  of  Foley.  I  think,  therefore,  the  defendant  has 
the  better  title,  and  that  the  verdict  ought  to  be  set  aside, 
on  payment  of  costs. 

New  trial  refused. 


WW.  YOU,  IMrT(  1804»  4fi. 


D<y>yatorn-  Waomi^ 


DSFETSTEB  O^aUM^  WABNE. 

If  ppo^eediogf  be  Izreg^iki,  tbiTywOl  be  Bel  Mide  thongb  the  defindaiil.deL 
cot  eweer  to  mtita,  and  the  pjidntiff  aifMr  there  are  iione.(i|) 

HXRisaN'  mored  to  set  aside  the  dd&alt,  interlocatory  ' 
jtidgmenty  and^all  subdequent  proceeding^  on  affidavits  of* 
the  defendant's  attorney  and  his  clerk,  stating  notice  of  re- 
tainerflMTedat^the  office  of  the  opposite  attorney,  (which 
was  acknowledged  to  have  been  received  by  a  person  then 
in  the  office  of  the  j^ti^iff 's^tom^,  and  acting  either  as 
derk,  agent  or  partner,)  and  also  setting  forth  service  of 
notice  of  special  bail  having.beeo  filed,  an  entry  of  which, 
and  of  bervice  of 'retainer^  was  made  in  the  register  of  the 
deponent 

J%^0riKm^oppo8od 'the  application  on  antd&diTit'made  by 
Mmsel^'  stating  the  debt  to  be  on  a  promissory  note,  in 
which  there  was  no  defence,  and  that  if  the  defendant  could 
n]ib3&any,.he>faad  several  times  (^SsfTad  to  give  up« the 
judg^ievt.'    That^he  person  mentioned  in  the^afidavtts>oiart 
behalf  of  the  defendant  as  being  W4ikftk,  agonty  or  partaery' 
was  neither  the  one  nor  the  other ;  that  neither  the 
d^ponent^nor  any  of 'his  *Clerks  knew  of  imyper*    [*46J 
son  being  retained  as  an  attorney  for  the  deiis^dant' 
though  in  the  register  of  the  deponent  was  entered  a  receipt' 
of  a  service  of  'notice  of  bail.    Tfuit  the  deftfndant  was  in:  * 
executionv  and  an  insolvent.    Fi^m  these*  circumstanees^^ 
and  because  the  defenddnt  had  not  sworn  to  merits,  it  was 
contended  that  the  defitult  and  proceedings  ought  to  stand.' 

ffariam,  in  reply,  insisted,' that  "whether  the  defendant 
hiad  merits  or  not  was  immaterial.    The  plaintifF'had  bbenr' 

(a)&P.  ZGhmBt.  2?liJMMk%saiiiieB^Bept9t.    Tor  tiieiiflMof  aMrito* 
where  the  proceedinga  are  legolar,  aee  CogtwHl  ▼.  VaiidarlMrg\  1  Oainea' 
Bep.  167n.(a) 

Vol.  n.  9 
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Baker  and  Slopne  t.  81e%bt 

irregular,  and  the  practice  of  the  court  must,  in  all  suiti^ 
however  well  founded,  be  adhered  to. 

Per  Curiam.  There  is  strong  reason  to  believe  that 
notice  of  retainer  was  duly  served,  and  though  no  merits 
are  sworn  to,  we  cannot  depart  from  our  rules.  Let  the 
default,  judgment,  and  all  subsequent  proceedings,  beset 
aside  with  costs;  but  on  condition  that  the  defendant  does 
not  bring  any  action  for  fisilse  imprisonment 

Motion  granted. 


Baker  and  Sloaios  against  Sleight,  Sheriff  of  the 
County  of  Ulster. 

It  ifl  not  neoenaiy  in  an  affidarit  to  change  the  vemte^  to  state  the  cauae  of 
acUon.    If  it  be  not  traniitory  it  should  be  shown  by  the  opposite  eida 

The  inflaence  ttom  the  mere  office  of  sheriff  not  sufficient  cause  to  cfaangt 
the  venue, 

EvBRTSON,  on  an  affidavit  not  specifying  the  ground  of 
action,  moved  to  change  the  venue  from  the  county  of 
Dutchess  to  that  of  Ulster. 

Hopkins  opposed  it  on  a  counter  affidavit,  stating  a  belief 
that  in  consequence  of  the  influence  the  defendant  possess* 
ed  in  Ulster  from  his  office,  a  &ir  and  impartial  trial  could 
not  be  had  there.  He  insisted  also  on  the  defectiveness  of 
the  plaintiflf^s  affidavit,  in  not  setting  forth  the  ground  of 
action,  and  that  it  ought  therefore  to  be  presumed  it  was 
not  a  transitory  suit 

Per  Ouriam.  The  court  cannot  intend  that  the  action  is 
not  transitory ;  it  ought  to  have  been  shown  by  the  defend- 
ant, and  the  influence  of  a  sheriff's  office  never  can -pre- 
vent an  impartial  trial(a)    Take  your  rule. 

(«)  See  Zilfie^Bie  r.  Bauder,  1  Gaines'  Rep.  488  n.(s) 
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Pell  y.  Bunker. 


PsLL  against  BUKKXB. 
PMctSoe  M  to  yaoating  oomminioiuk 

In  this  cause  Haives  moved  to -in  part  vacate  a  commis- 
sion  sued  out  in  in  November  last,  so  as  to  go  to  trial  not- 
withstanding, at  the  next  circuit.  See  KirbyY.  Waikiss^  1 
Caines'  Bep.  608,  n.  (a) 

*D,  A,  Ogden  opposed  it^  on  the  ground  that  eight    [*47] 
months  had  not  elapsed  since  it  was  issued,  and  relied 
on  this  as  the  established  practice,  in  cases  of  commissions 
to  Europe. 

Per  (kariam,    Qranting  the  motion  will  do  no  injury; 

the  tijDie  may  or  may  not  elapse  before  the  cause  is  brought 

on,  and  it  does  not  prevent,  even  then,  the  showing  of 

cause  to  further  postpone  the  triaL 

Motion  granted. 


Ck>LES|  TiTFOBD  AND  Brookbs,  agaimt  Thompson. 


Thb  eourt  had,  the  last  term,  (I  Cainea'  Bep.  517,)  denied 
a  motion  for  judgment  as  in  case  of  nonsuit  for  not  pro- 
ceeeding  to  trial,  on  the  plainti&k'  stipulating  to  try  at 
the  last  sittings  for  the  city  and  county  of  New- York,  nine 
months  having  elapsed  since  issuing  the  commission  in  the. 
cause.  The  plainti£b  not  having  proceeded  agreeably  to 
that  stipulation, 

Boyd  moved  again  for  judgment  as  in  case  of  nonsuit 

Ifunro^  contra^  read  an  affidavit  stating  the  commission 


OASBSm  TBB.SCTFBSMS  GOUBT. 


Caison  T.  Gpald. 


to  have  been  mislaid  by  the  defendant's  commissioner,  to 
have  beenYoand,  and  was  shortly  expected  to  be  letnmed. 

Per  Curiam,  The  motion  must  be  refused ;  but  the 
plaintiff  must  pay  costs  and  stipulate  anew.  (See  Tol.  1,  p. 
7|  n.  (a)  and  p.  603,  n.  (a) , 


Motipu  denied  xm.cQsts  an^:8t^i[ulati]ig». 


G1.ASOK  agavwt  GoiTUV 

la  on  aetioD  fcr  paUiahing  a  libel,  tlie  court  wOl  dtacharge  a  Judge's  order 
for  holding  to  qiecial  bail,  ooleai  fecial  oaoae  be  ahown  bj  aflJdaTit 

« 
This  was  a  mouou  on  the  part  of  the  defendant  to  be 
discharged  from  a  judge^s  order,  directing  him  to  be  held 
to  bail  in  1,500  dollars.  The  suit  was  for  a  libel,  in  styling 
the  plaintiff  "  a  lat^  German  convict*'  The  plaintiff,  in  his' 
affidavit,  stated  the  charge,  and  declared  the  same  to  be 
fidse  and  malicious,  without  adding  any  thing  more. 

Per  Owriam.  The  defendant  must  be  discharged.  The 
affidavit  does  not  show  a  cause  of  action  sufficient  to  hold 
to  bail.  In  a  suit  for  defamation,  whether  the  defiimation 
be  by  words  or  writing,  the  plaintiff  is  not  entitled  to  hpld^ 
to  bail,  except  in  slander  of  title,  unless  some  special  cause 
'be  shown.  Ko  special  cause  is  disclosed  in  the 
[*48]  present  case.  To  allow  *bail  here,  would  be  to 
allow  it  in  every  case  of  defamation.  There  is  no 
rule  or  guide  given  fgr  the  di^retion  of  the  judge  or  court^ 
and  that  discretion,  upon  sucb  an  affidavit  as  the  present^ 
must  necessarily  be  arbitrary,  which  the  law  will  not' 
allow.pL] 

Motion  granted. 

^   »     •  _. 

[1]  For  the  preaent  practioe  with  reapect  to  arreat»  aee  Code  of  P., 
*78tol8i. 


^kbV  tbak,  itlY,  ibql  1j^ 

fieixasy.' Woods. 


SsiziB  Jjm  SsftlB  o^atn^^  Woods. 

u  an  actTon  on  t^e  case  ibr  selli'ng  one  arUde  ITor  anotlier/ there  must  Ibe 
'(Qitber  a  warranty  or  fraad.(a)  A  sound  prioe  does  not  imply  a  warranty 
of  aoundnmB.    The  deaerlptioh  &  a  bill  ofparoela  is  no  warranty. 

Tms  was  an  action  pn  the  case  for  selling  peachom  wood 
for  bra^silletto.  The  former  wordi  hardly  anything,  the 
kttter  of  considerable  value. 

||tt)  ihe  efifect'of  a  warranty  on  a  sale  of  goods  being  io  oblige  the  person 
nj  whom  it  Is  made 'to  indemnify  the  vendee  against  all  losses  induced  by  a 
ftutnre  of  the  wanintf,  however  innocent  the  warrantor  may  be,  courts  of 
)%w  appear  to  b^ye  been  very  oautious  in  subjecting  to  soch  wide  extended 
lisbUitv.  It^ii^  therefore,  a  general  n^  that  on  the  ^e  of  cbattela  there  ^ 
not  any  tnipUed  warranty,  unless  "^as  to  the  title.  Sermance  v.  Femoy,  6 
Johns.  Bep.  6.  That  to  constitute  a  wiurranty'lt  must  i)e  eicpress,  and  It  & 
not  raised  by  a  sound  price^  or  a  mere  affirmation  of  the  quality  or  kind  of 
HiifB  artic^  sdl4;  lP«fr^  v..  Ihnnper,  1  Johnf.  |tfp.  374;  Bblim  r.Jfkiim, 
4  /ohns.  Re|^  421,)  nathj  9k  mm  affirpation  of  the  value ;  XpavU  v.  Medsffr^ 
ft  tfohns.  ]^p.  354,)  nor,  aooording  to  t^e  oase  in  the  text;  by,  a  written  de- 
scription; an^  where  the  subject  is  of  dubious  quality,  in  which  common 
}u<lgments  might  be  deceived,  tiord  Eenyon  has  ruled  the  same.  There- 
fore, where  an  auotioneer,  on  a  sale  of  pictures^  set^  in  the  printed  catalogue^ 
C|gposite^  each,  the  name  off  painter,  bis  lordship  determined  that  it  d|d 
pot  amount  }d  f  w^mnty  ff  the  .piqtqre's  being  the  ^rorlc  of  s^sh  artist 
•kmckwitf  V.  Sla!u^%  ESsp.  Bejp.  ft  7  2.  But  where  a  substantive  foot  was 
ipecifiod  in  an  emphatic  manner,  by  jirinting  In  the  articles  of  sale  In  italic^ 
^iiat  an  estate  lyas  ^frtefirQmmcmd>rymoe$,^  th^cqnrtof  conu^on  ple^  h^ 
that  it.ao^ounted  to  a  wiynm^.  Chm^  v.  BrhMi^  \  IT.  BL  2139.  Vh^ 
on  a  sale  by  auction,  the  duty  jaay,  on  tl^e  vendor*s  doing ,  pertain  acts,  .be 
avoided,  if  the  auctioneer  say  that,  be  has  taVen  such  precautions  that  if  tl^ 
vendor's  price  be  not  bid,  there  frill  be  nqsale^  and  the  duty  not  payable^  ||k 
|l  a  waqanty  agaipst  incurring  the  ^u|y,  though  the  auctioneer  act.in|;ood 
^ijlih,  and  be  fiiataken  M  fo Jkhe  tog^  el^  Cqy  ▼.  IbpAanj^ 

«Baa^391   TherwciaofihlsdecLrion^^ 

iifas  actin^^  the  Une  of  his  vucalioa.  When  %  servant  is  smp)qyed  to  sfjU 
a  l^orsia,  he,  has  sp  M^pUed  ^t^or^y  to  warrant  his  soundness ;  (4fen^ifia|^/|^ 
^&Mj  a^Ciunp.  ftftftj  so  a  |l»6lcer,  authpiised  to  adyertii^B  a  ge]^|eFsl  jl}]!^  for 

J ly'port)  to  warrant  that  sl^  shall  sail  with  convoy.  Bing^^j.  ^^^^^^ 
bh.  on  Shipu  part  2,  p,  8.  If  it  |>e  nepepsaiy  to  proceed  on  the  wsrn^^ 
the  aetkin  nay  be  maintained  agahist  him  who  made  it^  ^o?|K^  1^®.  F^ 
partneiihip  in  abatement,  provided  he  sold  as  his  aiparxiAs  proper^,  and  gave 
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Seizag  ▼.  Woodi. 

The  (lefendant  had  received  the  wood  in  question  from 
a  house  in  New  Providence,  to  whom  he  was  agent,  and 
in  the  invoice  it  was  mentioned  as  brazHkUo.  He  had  also 
advertised  it  as  brazilkUOj  had  shovj^n  the  invoice  to  the 
plaintifEs,  and  had  made  out  the  bill  of  parcels  for  brazii- 
leUo.  But  it  was  not  pretended  that  he  knew  that  it  was 
peachum^  nor  did  the  plaintiffii  suspect  it  to  be  so,  as  it  was 
delivered  from  the  vessel,  and  picked  out  from  other  wood 
bj  a  person  on  their  behalf  In  short,  neither  side  knew 
it  to  be  other  than  braziUetto^  nor  was  any  fraud  imputed. 
On  discovery,  however,  of  the  real  quality  of  the  wood, 
it  was  offered  to  the  defendant,  and  the  purchase-money 
demanded.  On  his  refusal  to  accept  the  one,  or  return  the 
other,  as  he  had  remitted  the  proceeds,  the  present  action 
was  brought,  in  which  a  verdict  was  taken  for  the  plain« 
iifbj  subject  to  the  opinion  of  the  court 

Hcffman^  for  the  plaintiffa  The  simple  point  is  whether 
the  party  who  is  here,  though  .an  agent,  be  not  liable.  If 
the  credit  be  to  the  agent,  he  will  be  liable ;  but  not  if  it 
be  to  the  principal.    This  is  like  the  case  of  a  captain  of  a 

the  wurantj'  9cMy.  Clark  t.  iToftiMf,  3  JohxM.  Bep.  148.  But  where  oaM 
wu  brought  ibr  a  deceit  by  meftDS  of%J&int  warrao^,  on  tkJonU  sale  oFjoM 
propertj,  proof  of  a  a^parote  sale  and  warranty  of  the  joint  property,  by  one 
of  the  defendants,  who  sold  it  aa  hit  oim^  wHl  not  support  the  action.  WM 
T.  King,  12  East,  452.  If  the  action  be  for  deceit  in  ^e  sale,  or  owiMT^wtf 
for  not  deliTering  on  a  sale  of  goods  those  of  a  certain  description,  but  others 
of  a  different  quality  and  sort,  ihiud  most  be  alleged  and  proved.  5kett  and 
Men  V.  Moaea  and  Sona^  1  Johns.  Rep.  90.  But,  afler  ^Hd,  if  an  alBrma- 
tion  be  stated  in  the  count,  which  proceeds  to  set  Ibrth  that  '*the  plaintifl^ 
by  reason  of  the  said  afllrmation  of  the  said  defendant,  was  fraudulently  and 
fidsely  deoeired,"  the  fraud  and  deceit  are  soffloiently  alleged,  as  has  been 
determined  in  the  court  of  errors^  in  Baiffard  r.  Mdkolmf  2  Johns.  Rep.  660, 
rerershig  a  contrary  decision  of  the  supreme  court  in  the  same  case^  (1  Johna. 
Rep.  845,)  which  seems  to  be  the  better  law,  though  of  ne  authori^.  Where 
the  ic^nier  was  expressly  laid,  proof  of  knowledge  in  the  agent  beyond  sea^ 
was  held  sufBdent  in  an  action  against  the  merchant,  his  {Hrincfpal,  in  whom 
the  Jury  found  there  was  not  any  actual  deceit,  but  that  it  was  in  the  agen4 
Bern  t.  Nkhob,  I  Salk.  289. 
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Msm  T.  Wooda. 

.  Mp  who  is  known  to  be  the  agent  of  his  owners,  but  stilly 
for  neoessaries  furnished,  is  liable  on  his  oontraot.(a)  In 
these  cases,  the  party  has  a  triple  remedy,  the  captain, 
owner  and  ship:  therefore,  though  we  may  have  a  remedy 
against  the  principal,  it  is  by  no  means  an  exoneration  df 
the  agent^  In  MaebdoA  v.  HatloUman,  1  D.  &  E.  181,  it  is 
acknowledged  an  agent  may  make  himself  pesponsible  on 
his  contract,  but  government  being,  in  that  case,  made  the 
debtor  by  the  plaintiff,  it  was  determined  no  credit  was 
given  to  the  defendant  The  knowing,  therefore,  that  there 
is  a  principal,  is  not  giving  credit  to  him.  The  bill  of 
parcels  is  complete  evidence  that  the  defendant  made  the 
sale  in  his  ovm  name,  not  on  aocoont  of  his  prin- 
cipal; *he  is,  therefore,  clearly  answerable.  Sup-  [*49] 
pose  a  consignment  sent  to  this  country,  and  a 
purchase  from  the  consignee,  are  we  driven  to  look  abroad? 
But  it  will  be  contended,  that  admitting  the  agent  is  liable, 
still  it  must  be  with  this  qualifkuUion,  that  he  has  not 
paid  over  the  mpney.  BuUar  v.  Harriaan^  Oowp.  666, 
will  be  relied  on  for  this.  But  there  the  money  was  paid 
by  mistakgy  and  the  agent  did  not  accelerate ;  here  he 
took  an  active  step ;  he  sold  and  received  profits ;  he  was 
not  a  mere  recipient  of  money  paid  to  him  voluntari^ly. 
But  there  was  no  remittance  in  this  case.  It  is  not  a  re- 
mittance in  p(»nt  of  law.  It  was  made  in  January,  1801, 
a  month  before  the  note  given  in  part  payment  fell  due, 
which  waa  not  till  the  next  month.  How,  then,  could  this 
return  cargo,  transmitted  in  January,  be  a  remittance  of 
money  not  receivable  till  February?  Suppose,  when  the 
note  fell  due,  the  foot  of  the  wood  being  different  fiNun 
that  for  whidi  it  was  purchased  had  been  known,  pay- 
ment had  been  refused,  and  the  note  put  in  suit  by  the 

defendant ;  would  not  these  circumstances  have  been  a 

\ 

(f^nUkj.  OM^Cow^SSa^lraltliedoolriiietolftlddowiinrtbirtoolnead 
lathiscue.    SMiAniMrT.ANri^ID.  AH.  ISS.    LiftlMiMpoittikatUp 

llBOtliAblft. 


GA8»^iN?na  jmpsttifft  aouBT. 


r. 


#oriplion  of  a  WBBdb  jbemg  AnDdriaan,  4n  a  wommty-iii^a 
^piUief  of  MeunmoB.  {TJioogh  tke  ^contiaote  W6  diffirafti 
Ae MlflB  ef  i»nstnisCi(m  oi^bt tto  be  Aie^Mma  !lf  so,  4M 
«  wamtitgr  isas  cneatadi'flwD,  on'tbe^{nrmoipl6BiDittMrfiM 
'MMW, {paoleviAmoe nwu^iaadmiastble.  lEb^e^ne^^^'fiillt 
jpMtioa  inih  nduck  mvB  bogan,  ^OwmAb  y.  iSSEoAM)  BqU^. 
P.  180,  da  fizUy  in  pahlt;  fbr  it  is  Aw6  laid  'doFim,  tlMil^ 
jMlor;beyRid«ea«ai9^%e«i0iiby  a  ^Mmdor'ftt  gooidd  "ptt- 
iriiaMa  'OH  aooont  df  tUa  priiidi{Mil,  ^^beaaude,"  adds  Ale 
iwthar  of  tbe  Ick  KenMteria  AaoBrioatia,  {1  Si«  Visfr. 
Amer.  401^)  ^m  yvvhom^etease  «  eitiad,  "^  would  oflM»- 
«tt»  betinqiosaibleilo'aapry  on  iarade^;  Ibr  ^ho  would  4iMK 
«  peraon  tmfamm,  «ad  a  ibduittid  Aiilia4iilatit?'>(a) 

IPb0A<nd  fSirwn^oeiitm.  /fka  awriCUttoe^k  Willi  fu 
Maundered  aa  ■npovtMt  ib^addifciMi  to  <bis  we  «hall  Mft- 
•cwl  Aatiii8llQaaeailikathk,«alett4b«|[«  lie  awttrrttlll^, 
<niml0r^  or  i&aad,  tbe  'defandatit  is  ndt  yaapoattUe.  tltkeie 
4iiree  thiap  an  indiapensable.    Aa  «»  a  waiaaal^,  ttme 

ia  notUng  like  i%  ualaii  the  aiel«  ifepftatrnMiekk 
f«^    «ealling  it  ^bmOietlo  ^^aa    Rie  lAakitiA  were  m 

capable  <^g«dgiag  as  the  ddfenddtfl.  SF  <]l9i€itwic», 
it  anssidie  plaiotiflb*  doty  loliayeaaked  ibe  4efefidati%^  4o 

matant  it,  fnr  it «  not  mBty  aMrtvM  lihaft  wiH  mi^te  ^ 
MumuBiy.  7o  render  <it  «o,  Butter,  4.  aa^s,  fti  Bi»%  t. 
/hsnum,  K  D.  *  £.  ST,  it  moA  uppeut  ky  ervideBee  Ibal  it 
ans  so  Mieaded.  I^  liben,  it  was  notawemtlie^ittbe  fafal, 
at  ORsnot  aow  be  sapplied.    ^%e  taaiiaadfci<m  on  libe  |Mtft 

(i^nisfKMlttonoriaieMtlMr'Cf  tut  l»ok  has  aMaaoHMfoaitlf  «eda- 
Urmed  in  .tibf^Mbn  v.  Jtedkewt,  3  Boa  &  PuU.  490,  by  Ghambra,  J^  who 
tbere  mfBt  "where  the  prindpal  reddee  ehfoad,  be  is  sappoied  to  be  ign> 

§m  tu  iaiMili  wiiiH  h  <giiitoid  ai  ariWiMafc  »^wrw(a  %he  warii(ili% 
partiea" 


)fnsw  ^dsk,  nagT.'itML  n^ 


'sWU-W  T.  nrWiOS. 


'liiibself  bud  ^ai9'^^6tl^;'ef eitf  ^{^l^r^tftid  dbctiih^iJt'reMtiilg 
tfa)  tto^MMeilhipped,  tv^tid  kid  ^'befdth  >fbe  phiintiff,  ^rfefo 
'Hvto  kft^'^i^i^iae  hisdVfii  jddglnigiH;  <Hi'  4tae  article,  ut/SL 
Hh^^iiomr^tl/kAtiOw  fetsp^iing  it  In  SjprinptneU  V.  J^Ifek, 
(A^ki^,'dl/'*ffi>r  fbloelyittttd  DrttiiiiiotlBly  a^lHag  it  boi^io 
Hte  -pli^Mr,  "tti  tte  propet  faen^  of  tbe  deferodadt^  tfti 
'Wi^ii)^,4tlKM'<he  hd)«e  Of  Sir  J.  X.  'beatfu&e  '1^^  ^himiS 
'M)ii}d%(fttph>Ve'Alattbbdefendliift  knew  it  not  to  t)e  4tis 
^6Wtk  bdVse,  'ftfr  tbe^deehratidn  iftfudt  beHbttt  be  did4t  fratlcfe* 
totlyi  <^  kbOWfo^  It  to  be  Hdt  bib  oWn  borse,  ftfr  «be  'd9* 
3fe^dafit  botigbt  Ibfe  Wse  in  H^miOifieia,  biit  not  legd^ 
^Hed,  i|be  ^kifitii^  W»d  nonsitiied.''  So  in  tkivOing  '^. 
SforHnier,  2  iB^t,  '466,  n.  the  Aofenl^  ^mb  ^eld  ne^e^fjr  %> 
*43^  py6Vea.  Q^b^lMAie  dO($tlSoe  is  to  ^  found  in  I'l^ 
^46.  'LedMns  v.  Olfa^Z,  S.  G.  1  KeU  b88.  P^oof  of  fOi 
>«8M^on^l  not  WednlAin  th^  'actk>n-;  t^  plfatzftrff  tnftilt 
soslabliisb  ^HbedierMr.  A  met^  inserftion  in  ti  bill  of  pardeli 
'^Bttn'ifevei'llmOttnt^  irttMaPf;  ibr  tb»t  purpose,  tOc^idMl 
WoVAb  are  ^ecesteiy.  The  Oontenft^  of  h  bill  of  psM^els  tn 
^ever^ijliitoi^.  12  Vhi/6  Ei(f/)  ^  tfide  Ild8i)e0^  It  4b 
ihe<OttBiote  of  trttd^'fnvBrifr'bly  tO  liiake  ouft  tb^  t^dl  in  tffe 
bame ^ Ae Hgent  B«ft  Ibeaetion Odgfat  to  1)6 %gtthiBt tbb 
^yh!)rcipal,  unteM  tetciteeB  <3^  rtuiia  fiSieB^  '<»  ^oti<5e.  SuMer  V. 
^Bmm,  4  B<i1^.  1966.  Tbe  k/dtioe  li  ^dt  OoMended,  and  A 
to  Vndb  jid^,  ^ibe  '^a^  ^^p^eMee  the  Hr^ry  MV^t6e.  tn  m 
'tonHAiOte  fd)-  Me,  <ev<^  l^e^n  ib  ^opposed  Ho^naiMe^ 
"iMb.  the  felutjedt  ttmtlfer.  ^AM  pnroftMers,  in  pieButoptlOlk 
•cC  law,  ate  ^^oeMed  k^ttipdtent  jndgei^  ^  Wliat  Ibey  a!re 
%bouft  to  My;  a*ad  ^  ttiey  Vffl  pu¥6biiiib  withont 
^ttltentioli  to  <dM^finfftaiiO^  t%0  *lDaakim  of  ^s^tt^^  f^NUj 
^!m^wil^p)y/(^  fbib  do(M*iM  ft  «dly  rSoe^ 
nized  in  Parkinson  v.  Zee,  2  East,  814    T!he  seller  of  a 


iJDer.  873,  dtiat  axwto  *ote  2MBIa. 

Vol.  IL  10 


jga  CASKS  IN  THE  SUPREMB  OOURT. 

Soizas  ▼.  Woods. 

,  j^i  ■  I       ■  ■  I 

parcel  of  hops,  with  a  latent  defect^  which  be  did  not 
know  of,  and  without  waiTant7,(a)  or  fraud,  held  not  to 
be  answerable  though  they  turn  out  unmerchantable.  For 
the  vendee  is  supposed  to  be  as  competent  a  judge  of  the 
commoditj  as  the  vendor.  When  he  is  not,  and  doubts 
his  own  abilities,  he  requires  a  warranty ;  and  the  reason 
that  it  is  held  of  such  force  in  law,  is  because  a  trust  is 
then  reposed  in  the  seller,  on  the  fai^  of  which  alone  the 
buyer  aeta.  In  Dowding  v.  Mortimer^  already  referred  to, 
the  declaration  stated  "  that  the  plaintiff  bai^gained  with 
the  defendant,  to  buy  of  him  a  certain  musket,  as  and  for 
a  sound  and  perfect  musket,  at  and  for  a  large  price,  to 
wit^  2iL  125.  6(/.  and  that  the  defendant  then  and  there 
knowing  the  said  musket  to  be  unsound,  broken  and  im- 
perfect, then  and  there  sold  the  said  musket  to  the  plaintiff, 
as  and  for  a  sound  and  perfect  musket'^  Yet  it  was  held 
there  was  no  warranty,  and  being  so,  it  must  be  proved 
that  it  was  done  scienter  by  the  defendant,  otherwise  there 
can  be  no  recovery.  There  is  no  analogy  between  the 
ease  put  as  to  warranties  in  polices.  There  the  subject 
matter  of  the  contract  is,  that  there  shall  be  an  American 
ship ;  if  there  is  none,  there  is  no  contract  The  plaintiff 
made  his  agreement  with  the  defendant,  as  an  agent ;  he, 
therefore,  can  never  say  he  is  a  principal.  It  follows, 
therefore,  that  the  present  is  the  common  case  of  agent  and 
principal,  in  which  the  vendee  must  have  his  redress  over. 
But  it  is  insisted  that  the  money  has  not  been  legally  re- 
mitted, the  return  cargo  being  sent  previous  to  the  receipt 
of  the  cash  on  the  note  of  the  plaintiff,  which  did  not  fall 
due  till  the  month  after  the  pretended  remittance,  as  it  is 
tenned,  was  made.  For  this  Bvlkr  v.  ffarrison  has  been 
cited ;  but  if  that  can  be  attended  to,  it  will  be  seen  that  it 

(a)  There  was  a  warranty  that  the  hops  should  be  of  like  goodness  as  the 
Munple,  and  the  bulk  of  them  were  so  at  the  time  of  sale.  The  case  seems 
to  establish  this  principle,  that  if  an  artide  be  of  a  quality  equal  to  what 
warranted  at  the  time  of  salei  tiie  vendor  is  not  liable  for  subsequ0nt  deterio- 
fBtion,  arising  ftt>m  a  latent  defect  of  which  he  was  ignoiant 
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k  Strongly  in  our  favor.  For  it  expressly  goes  to  prove, 
that  when  any  step  has  been  taken  on  the  credit  of  the 
funds  received  by  the  agent,  in  consequence  of  which  his 
situation  with  regard  to  his  principal  is  changed,  it  shall 
be  deemed  to  be  a  payment  over.  Here  we  have  acted  on 
the  faith  of  this  note,  and  made  a  large  remittance,  which 
still  leaves  Young  and  Monte]!  in  our  debt ;  this, 
^therefore,  it  is  presumed,  is  a  remittance;  and,  [*52] 
therefore,  a  perfect  exoneration  of  the  defendant 

Hoffman^  in  reply.  If  the  facts  in  the  case  do  not 
amount  to  a  warranty,  it  will  hardly  be  possible  to  create 
one.  This  court  has  decided  similar  circumstances  to 
amount  to  a  warranty,  in  a  case  where  one  drug  was  sold 
for  another.  The  determination  from  2  East,  814,  was  on 
a  sale  by  sample,  in  which  the  court  held  the  vendor  not 
liable  for  a  deterioration  arising  from  the  known  nature  of 
the  article.  And  surely,  as  to  the  remittance,  it  is  incon* 
gruoas  to  say  thai  has  been  sent  which  has  not  been 
received.  It  might  perhaps  avail  between  agent  and  prin- 
dpal,  but  not  when  a  third  person  is  concerned. 

Thompson,  J. — Two  questions  arising  out  of  this  case 
are  presented  for  cgnsideration : 

1.  Whether  an  action  can  be  maintained  to  recover  back 
the  consideration  money,  paid  under  the  circumstances 
stated  in  the  case?  and  if  so,  then, 

2.  Whether  the  defendant,  who  acted  only  as  agent  or 
factor,  can  be  made  responsible  ? 

From  the  fact  stated  with  respect  to  the  first  point,  it  ap- 
pears that  there  was  no  express  warranty  by  the  defendant, 
or  any  fraud  in  the  sale.  The  wood  was  sold  and  pur- 
chased as  brazilktto  wood,  and  a  &ir  price  paid  for  such 
wood,  when  in  fact  the  wood  was  of  a  different  quality, 
and  of  little  or  no  value.  The  plaintiff's  agent,  who  made 
the  purchase,  saw  the  wood  when  unloaded  and  delivered, 
and  did  not  discover  or  know  that  it  was  of  a  different 
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qualSfy'from'ttAt^gWHbe^lhthe'li^^  of  JArcels;  'tielthir 
Sid  the  defendafat,  VU6  W&  imfy  dorisfgriee  of  tliis  car^, 
faloW  Mt  tHe'Vo6d>fc^4lot  MtziOkA).    The^iuestion  thm 
tiri^,  VK^her'ihdre  '%ak  tch  ifaplieft  Warranty,  so'ds'to  Af- 
ford redre^  to  the  jiMntfl8j,%r'Wlieth^r  the  niaklin  df  cS- 
veat  errtptdr  'inudt  he  applied  Ho  tbem.    !prom  bb  eicamitift. 
tion  of  Ae  dediflioris  in  ootirts  6f  cdtotnon  law,  I  dm  tictfl 
xiO'case^WliereiBcn  action  hasWn  Unstained  tinddr  slhiilkr 
circumfitan<i&:  «i  ekpre^  VHi*mnfy,'dr  sdme  fraud  in  tHfc 
sale^  are  deemed  indispeDsably  necessary  to  be  shown.    In 
ihfe  c«te  of  VhifndM-  V.  -iopti^,  (^  Cr.  Rep.  4,)  fti  the  W 
'cHeqtidr-chairibe'p,  it  wte  deciAed,  that  an  adtioh  of  trespaSfc 
6t  YHe'<afee  VcHxlfl  not  lie  ftr -Belling  h  jeWel,  affirm- 
f^l^]    ing'ft^tobe  a  "benoir  -Stone,  ♦When  in  Mth  %  WSi 
ndt,  tinl^it^  kUegcd  tbrft  the  defendant  trie w  A 
Wits  fadt  k  Waioar,  ct  Me  Warranted  it  to  be  stidh.    knd  ii 
fee  case  btSpnt^gwk  V.  lifeh.  i^  Eiat,  448,  iniiofe,)  It  V^ 
adju^gd^  thttt  the  'kxinbT  or  fhhzd  wa^  the  gist  of  the  ao- 
fion.  wheti  tliere  '^ks  'no  WaTrfeinty.    ^t.  Wboddeson,  m 
^&  fcgctoes,  (2  t7*o6di.  fcec.  'ifS,)  iays,  in  the  EngM 
law,  relating  to  ttiis  feubjtet,  ti  Very  uacdnsciett^ibtts  ftiaifai 
seems  long  to  have  prevailed,  which  was  expressed  or  al- 
^iidei  'to  by  the  iHM^  bdimi  etrfpor,  signifyirfg  tliat  ft  Was 
the  business  of  the  buyer  to  tie  i:ipcfti  h&  gni^d,  lind  tbft 
lie  mti&t  frbidethe  Idfek  iJf  Kn  9fc^udent  ^urcha^,  unless 
'tlie  goddtie^  and  sdiktSheA  'of  th:e  Attife  fe^Td  life  ^itrkntdd 
by  the  seller.    But  this  d6ctribe,  lie  '^ys,  fe  noWexplodeA, 
iund  a  feore  reii^nable  ^h'ciJpfe  tras  isticceeded,  that  a  feir 
price  implies  a  warranty,  knA  itki  k  man  is  nx!>t  '8U^)pose'^ 
'ik  tbe  (bnttict  o!f 'ftile,  't6  part  Wiih  im  nioney  ^^^K6\it  fex- 
|)ectin4  an  adeqWfe  MApletfsiAifoW. 

ftere^e  fiAd  i  foil  'in^d  ^complete  i^gnftiol  liy^ffll 
commentatbV,  tha^  Ih^  k'vir  o'ti^de  wad  ad  fdSd  do^  ifh  't&l 
Vfebve  *casS ;  *ind  Ih'e  Ad^eA  ind  itnproVed  dontfriAe,  Ifiis  Ift 
obI^s  It,  Wo^eWr  ^eali(^al)ie  knd  j\idt  it  m^y  at  tiki  ^& 
ttoes  not  appear  \6  "be  fortifteA  Wtfi  feahctioh^d  \)y  idjrfdgfea 
tjasca.    "hrtiey  ail  determine,  eitter  that  there  mus^  b6  irt 
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tzpji^.  wa^xai^ty,  cir»5qipefrag4i<¥ft^thp  p*rt,qf.tl;ie,v^udoxv; 
Ip.th©,,c^^^  of  J^^y^  EMb^  iJ^^6^.^^)flmPI^'^f9^ 
li:pught.to,x^c5QvqrHba9l^  mQr.ey,  IW^  a?A%.  cpw4^rp^tf9*i 
f«r  tbQ.a3§igpp[i^nt  of  a,  mortgage  w^i9h,tur^e4  out  to /bie(i4 
Arrg^r/..    Tihci  defip^da^t.l]|eii\ga9.  a4Qii#9tfa^orj;v!pth  tb^^ 
1^1  aooexedii  and  finding,tl^  mp^ptgf^^aiftCing  th^  i»p§Wlt 
of,  th^.  t^tator,  aspigAed  U^^l,>fe^I\flt,kllow|ngJt.to,.^, 
a^fo/gerj;,  a^d  it  w^a^adjudge^d,  tJiat.lhft.w;a§,.no^f  lUli)le,tq^ 
rgfiwad,  he  hftviAgapted  i^.gp<>i  fai^}i.;.apjd,t^j^j[e  b^ipgo^q, 
0QYJ^^a^^t.fo^^,t^]^^gQP,d^e8p  o^,tl]^tiUft  that  it;W^,ioc»n:^, 
h(»t,qa..thft.  plwDtiffj  to  ^l^iye.  Jq<>te4ito  .the  gpo^u^^jyfrit^^ 
Apd  in, the,,  case.  of;/Stoy^t,  Vo .  TJSHafjw,  (I)e|Ug^  Igg  ^t. w;b^, 
ijljed  th^tjO^^qy^ifwpfl.tbe  prppejc  fproij  of,. action.- wheirp^j 
there,  Ka^  expresfif  Yfjurr^ptyj  ajftd^Lpr^  1^^^^^ 
8^,  ih^Si  sflUog.fqr^asoupd  pricey  withpUjtrW^qinty,  may 
h^  a  glQOAd  %  au  as^ff^jyf^;  but  in^swfb  cp^  itj jqught  to,, 
belaid  th/at  tfa^  defejpijlap.t  kney(^ofjtbe  ii(U9QMPt<^D^    2j 
^t^  446(    Again,  iii.the,.cji§e  ot  W^Uji/ivfyfc^Y^  AJ/^ 
thfe..saKixe.  svTilieQlt  i>;i  some,  mj?a?^rQ  ^^^.  ^der,rp:., 
viftv^.;  *a^cl^^.  l%w»as^laid  doiR[^  in  th^e^.cpags.p^    [*54:J 
Springwell  v.  -4Zfen,  and  Chanddor  v.  Lopus^  above 
cited,  was  fully  recognized.    Fonblanque,  in  his  valuable 
TSreatise,  ,pf .  Equity,.  (1  ^  Fqub.  ^0^  nq^te,  h,^  speaking  x)f,.  t^ie 
ji^tv^e.and  prpprii^Jy-o^.thi^  p^nciple,^  s^s,.  "  To  excitp.j 
tba^^ligencp.  ^hich .  w  n/spessary.tOi  gua^^  agaifl^t,imj).oav 
t^o^.  an4  to  ^epure  that; ,  goo^  %th  whiffb  is .  neQeQ3ary  to 
JWtify  a..cei:t^n,  degree  of.conj^deppe,  is  esaential  tp^the  in^. 
t^^.Q,U.i:9e..of  fBQci^ty.    The^  .oljj)^cts.arerAt^ained}by  those 
rulep,  of  J  la\^,  wjiiich  .req\ure  th^  pui;9h^^ .  to^  agpjj  Jiis  at- , 
teotioA  to  thpse.  pai:tV5ulfljrs,,wJ^Q]^,nway..be,si?fy^ 
within,  .th^.  reftch  of  hij^  ohs^rY^iop  .and  j  ufjgpoj^nt ;  and  th^, 
Yi^n^or^to.cQiQmunicfit^.thQ^.  padiculars.ftnd  ^^fecfs^Tv;^ch.^ 
CAPiip.t  l)e.  supposed  :to.  be  iippiedi^f^elj  withi^  the  r^aQh  o^ 
mjifh  attei^MQn.    If  thi^^.pur^h^r  .be,want^g,of  attep^ii,; 
tQ.ithpse,ppinjb3|  whep.M^Pjliioawp^ld, hi^yebeen m;jp^ciei4;^^ 
to.prQtectMm  fiipn^  si^prise  pr  .imp08itto»,,the,Wi^xiiif,c<i»,, 
vwLmftoac..oy^\  .tg\  apply.    Bat  eye^  agaij^t  ^thia  .nuupm, . 
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he  may  provide,  by  requiring  the  vendor  expressly  to  war 
rant  that  which  the  law  would  not  imply  to  be  warranted. 
If  the  vendor  be  wanting  in  good  Mtij  ftdtfs  servanda  is  the 
rule  of  law,  and  may  be  enforced,  both  in  equity  and  at 
law."  These  observations,  I  think,  apply  with  peculiar 
force  in  the  case  before  us.  The  agent  of  the  plaintifls, 
who  made  the  purchase,  was  present  at  the  delivery  of  the 
wood ;  and  the  defect  now  complained  of  was  within  the 
reach  of  his  observation  and  judgment,  had  he  bestowed 
proper  attention.  I  am  satisfied  that  according  to  the  set- 
tled decisions  in  the  English  courts,  either  an  express  war* 
ranty,  ot  some  fraud  or  deceit  on  dhe  part  of  the  vendor,  is 
necessary  to  be  shown,  in  order  to  entitle  the  purchaser  to 
the  remedy  sought  after  in  the  present  case.  I  see  no  in- 
justice or  inconvenience  resulting  from  this  doctrine,  but^ 
on  the  contrary,  think  it  best  calculated  to  excite  that  cau- 
tion and  attention  which  all  prudent  men  ought  to  observe 
in  making  their  contracts.  I  am  therefore  of  opinion  with 
the  defendant,  on  the  first  point,  which  renders  it  unneces- 
sary for  me  to  examine  the  other  question  raised  on  the  ar- 
gument ' 

EIent,  J.  This  is  a  clear  case  for  the  defendant  li 
upon  a  sale  there  be  neither  a  warranty  nor  deceit^  the  pur- 
chaser purchases  at  his  peril.     This  seems  to  have  been  the 

ancient,  and  the  uniform  language  of  the  English 
[*55]    law,  and  *the  only  writer  of  authority,  that  calls 

this  doctrine  in  question,  is  professor  Wooddeson, 
in  his  Yinerian  Lectures,  and  he  does  not  cite  any  judicial 
decision  as  the  basis  of  his  opinion.  In  the  case  of  Oharh 
ddor  V.  Lopus,  (Cro.  Jaa  4,)  it  was  determined  in  the  ex- 
chequer, by  all  the  judges  except  one,  that  for  selling  a 
jewel,  which  w;as  aflSrmed  to  be  a  bezoar  stone,  when  it 
was  not,  no  action  lay,  unless  the  defendant  knew  it  was 
not  a  bezoar  stone,  or  had  warranted  it  to  be  one.  This, 
appears  to  me  a  case  in  point  and  decisive.  And  in  the 
case  otParkinsan  v.  Lee^  (2  East,  814,)  it  was  decided^  thai 
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a  fitir  merchantable  prioe  did  not  raise  an  implied  warranty ; 
that  if  there  be  no  warranty,  and  the  seller  sell  the  thing, 
snch  as  he  believes  it  to  be,  withont  fraud,  he*  will  not  be 
liable  for  a  latent  defect.  These  decisions  are  two  centa- 
ries  apart,  and  the  intermediate  cases  are  to  the  same  eflTect 
Co.  Litt  102,  a ;  Cio.  Jac  197 ;  1  Sid.  146 ;  Yelv.  21 ;  2 
Ld.  Raym.  1121 ;  per  Holt,  Oh.  J. ;  Dong.  20.  Aleyn,  91, 
cited  2  East,  498,  noii$.  By  the  civil  law,  says  Lord  Coke, 
every  man  is  bound  to  warrant  the  thing  that  he  selleth, 
albeit  there  be  no  express  warranty ;  but  the  common  law 
bindeth  him  not,  unless  there  be  a  warranty  in  deed,  or 
law.  So  Fitzherbert,  (N.  B.  94,  C.)  says,  that  if  a  man 
tell  wine  that  is  corrupted,  or  a  horse  that  is  diseased,  and 
there  be  no  warranty,  it  is  at  the  buyer's  peril,  and  his  eyes 
and  his  taste  ought  to  be  his  judges  in  that  case.  In  the 
case  cited  from  2  East,  the  judges  were  unanimous,  that 
the  rule  applied  to  sales  of  all  kinds  of  commodities.  That 
without  a  warranty  by  the  seller,  or  fraud  on  his  part,  the 
buyer  must  stand  to  all  losses  arising  from  latent  defeet% 
.  and  that  there  is  no  instance  in  the  English  law  of  a  con* 
trary  rule  being  laid  down.  The  civil  law,  and  the  law  of 
those  countries  which  have  adopted  the  civil  as  their  com- 
mon  law,  is  more  rigorous  towards  the  seller,  and  make 
him  responsible  in  every  case  for  a  latent  defect,  (sec  the 
Dig.  lib.  1,  tit  2,  c.  18,  n.  1,  which  gives  the  very  case  of 
selling  vitiated  wood,)  and,  if  the  question  was  res  Integra 
in  our  law,  I  confess  I  should  be  overcome  by  the  reason- 
ing of  the  Civilians.  And  yet,  the  rule  of  the  common 
law  has  been  well  and  elegantly  vindicated  by  Fonblanque, 
as  most  happily  reconciliog  the  claims  of  conve- 
nience with  the  duties  of  good  *iaith.  It  requires  [*66] 
the  purchaser  to  apply  his  attention  to  those  partic- 
ulars which  may  be  supposed  within  the  reach  of  his  ob» ' 
servation  and  judgment,  and  the  vendor  to  communicate 
those  particulars  and  defects  which  cannot  be  supposed  to 
be  immediately  within  the  reach  of  such  attentioiu  And 
even  against  his  want  of  vigilance,  the  purchaser  may  pro* 
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tlie  bill  of  paroelfi  and  in^tkQadiFfffliaeyBiiwt  000^41^711  pf»r. 
^iQus.  to.  tkQi  aalfv  did  not*  ainpunt  to  ai  wmw^y^  to.  tbe 
pUiatifli.  lb tmak9 .w-attroMtion  at  tb^.tiiDc^ ^, t]M,8a^^ 
^^wMTaotji  it  mu4  appear  ^.evidenoa.to  bo  ao  anteaded; 
(Biaifff,  J/,  3  J>.  &,B.  67.;  CarA-  90;  Salt  219;)  and  noU 
t9  biive  beevi^a.xii^YQ  o^tt^r  of  jiulgment  aiid  o|HAioQb  &wi) 
of  w^iioh  tbadefoodrnt^ hadi 09  particular  IsHkQwMlg^CSi] > 

[1]  la  «z6G«tadooDfti»c|i  fir  te  ealu  oCp«KMMl|Nn9p9T^,>  ^vjiflre  ihamli^ 
Qfk/cfud  or  expE^ff  wni^raqtj,  the  piircbiser  tak«i  ^b^.pro^rtf  a^:hu  ow»^ 
ri^  as  to  qanUt/  and  condition^    Moaee  y.  Mead,  1  .Denio,  378.:  SeeJn  this . 
Nipect  al^  6  Denio,  617 ;  ScMmry  y.  Shiifer^  19  Wend.  169 ;  Johnson  t« 
nM,  2  Hill,  606;  Drfmcsev,  Jhanper,  I  J.R.'214;  Davie y.  Meeker,  6  J. 
A»3ft5}  iroU0».:r.  />alMR,  4  J.  IL  421 ;  Tkovupeam.  r^^JMrn,  14  J.  IC316^ 
JK^ht  y.  ArV  16  .W^m}.  4^9  j  Samp  iCa«^  17  W^Qd.^267 ;  C%iiiiM»0ftaii» ▼• 
1%^,  13  J.  K  392  i  Sofide^.  v,  Jbyior,  ^  J.  B.  395;  Sfoeety.  Cb^o^  20  J, 
R.  196 ;  Sitea  y.  iforrii^  IJ.  R.  96 ;  Ftrry  y.  uiarvn,  lb.  .129;  Flemmifig  r. 
Shorn,  18>J.  R.  403;  Que  y.  Boughion,  11  W«Dd.-106.    But  where  tbe 
OQBtnctie  exeoatoTT^  it  Garpaa  aa  obligatkm  that  it«8baU  be  at'leaat  niffw^ 
ehuat^Ue :  if  it  eomp  abort  of  thiat.  it  mtijJbQ  letiipied  after  thfl  r^e#  bnAt 
lui4.a  fOMOMble  toe  to  inqteot  it^  apd  in  an.aqtion.for  the,reeoxerjF  of  tho 
stipulated  price,  th^  yendor  will  be  reduced  to  a  quantum  menUt  Boward  y. 
Boey,  23  Wend.  360. 

II  is  an  exoeptSon  to  the  general  mle^  which  implies  a  wartantj  on  a  sale 
by^sample^  tlMtt  th«,buU(.oC  the  article. shill  correspond. with:. the <«wiipl«. 
jiff^  y.  J^Md;,!  DeniOr37a»  See  j^ip  on  thia  point,  BoorvMn  y.  Jefik^t 
12  Wend.  666 ;  Bebee  T..BobertB,  Id.  413 ;  Oneida  Man,  So,  y.  Lawrence,  4 
Cow.  440 ;  GaUagherr,  Waring,  9  Wend.  20;  Andrews  y.  Kneeiand^  6  Cow. 
854 ;   Waring  y.  Maeon,  18  Wend.  425. 

And  in. a  sale  of  prDyisiona  fi>r. domestic  us^  the  vendor  is  bound; to.know. 
tbf^t.ihey  are  sqand  and  wholesome  at  his  i>efil;  syrprftoktf  is  Mplie^  ^ 
J^y.  jread;.lDenio,  378;   Fan  AYidUtny./bmla,  12  J.  R.. 468.    Awa^ 
Tvefiy_  of  title  is.  also  implied  on  the  sale  of  a  chattel    Ik/reeze  y.  Thmper^ 
1  J.  R..274;  andaee  on  this  point,  Rew  y.  Bcirber,  3  Cow.  272;  ffertnan  y. 
Vemoy,  6  J.  R.  5{  Sweety,  Oolgaie,29^J.  R.v2Qa;  ViBbhard  y^John»o%  10  « 
jr.(&,7T{  Mofhf/  y.JLn^,  3  fi$f^  328^  Uf(mg4om  y.  Botfly ,  10  vWis^Ac 

[2]  There  are  no  particular  wprds,  prescribed  hj  law  to  make  out  a  war-^ 
raotjj  but  it  is  essential  that  the  affirmation  made  at  the  time  of  the  sale 
be  intended  by  the  partieaas  a  wairanty,  and  not  as  the  m^ro  expreosieo  of ' 
ta.opiiii9U  b7  tbe  vendor.;  Swee^  v.  (hl09^  20  J.  R.  808:ii'  OmiaiMfVSikt* 
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Here  it  is  admitted  the  defendant  was  equally  ignorant 
with  the  plaintiff)  and  could  have  had  no  such  intention. 
The  cases  in  which  the  ship,  in  a  policy  of  insurance,  has 
been  described  as  neutral  or  American,  and  that  description 
helds  to  be  a  warranty,  are  not  at  all  analogous  to  the  pre* 
Hent  case.  The  policy  is  a  special  contract,  in  which  the 
whole  agreement  is  precisely  stated,  and  no  question  was 
ever  made  in  those  cases,  but  that  the  assured  knew,  and 
intended  to  be  understood  to  meanj  that  the  vessel  was  of 
the  character  described.    I  am  therefore  for  the  defendant 


Lewis,  Ch.  J.  contra. 


Judgment  for  the  defendant 


Angntiious. 

Pnustiod  on  itipnlation. 

The  Court  intimated  that  when  a  stipulation  (see  vol. 
1,  p.  7,  n.  a.)  is  offered,  before  notice  of  motion,  then  costs 
will  be  allowed  up  to  the  time  of  offer.  When  after  notice, 
and  before  actual  application,  up  to  that  time.  But  when 
not  till  the  court  is  applied  to,  then  all  costs  must  be  paid. 

T.Xcw*refice^4Cow.440;  ia)6ertoy.Jfor^an»a0ow.438;  Whitney  r.  AiUon, 
11  Wend.  441 ;  Dt^  r.  Mason,  8  Cow.  26 ;  Cframer  r.  BradBhaw,  10  J.  R. 
484;  i6M«Y.i>ii«ii»4J.  R.421;  Ow*  y.  ifiwefey,  13  Wend.  217  ;  Chap- 
mut.  Jfiin;A,19  J.B.290. 


Vol.  1L  H 
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ABonyiDoas. — ^Tbe. People  y.  Jame& 


AlSrONYMOD& 
Pnctioe  on  fiivoloiu  demmTen. 

It  was  ruled  by  the  court,  that  to  take  the  effect  of  a 
motion  for  judgment  when  a  frivolous  demurrer  is  put  in, 
notice  of  bringing  on  the  argument  must  be  given.[l] 


[*57]  *Thk  People  against  James. 

tf  a  prisoner  who  hu  been  pardoned  on  condition  of  leaving  the  United 
States  within  a  limited  time,  do  not  depart;  and  is  afterwards  taken  np  for 
not  so  doing,  he  maj,  on  its  appearing  to  the  court  that  lie  was  deranged 
in  his  intellects,  be  discharged  on  condition  of  departing  within  the 
period  ftom  the  day  of  dlschai^ 


The  prisoner  James  had  been  convicted  of  forgery  and 
committed  to  the  state  prison.  He  had  been  pardoned  by 
the  executive,  upon  condition  of  leaving  the  United  States 
within  forty  days.  Being  found  in  the  city  of  New  York 
after  the  expiration  of  the  time  limited  for  his  departure 
from  this  country,  he  was  taken  up  and  committed  to  the 
county  prison.  The  District  Attorney  obtained  a  rule 
against  him,  ordering  him  to  show  cause(a)  why  he  should 
not  be  remanded  under  his  former  sentence.  The  prisoner 
being  brought  up  and  put  to  the  bar,  the  record  of  his  &r* 
mer  conviction  was  produced,  and  his  identity  ascertained 
by  his  own  confession.(6)  It  appearing,  however,  that  he 
had  been  insane  part  of  the  time  since  he  had  been  par- 

[1]  Seei>offi;  JTOabe  t.  McKay,  p.  100. 

(a)  The  same  practice  in  The  King  t.  Patrick  Madafif  1  Leach*s  Cas.  263. 
(5)  See  YoL  1,  p.  '72,  M^IfeiTs  caae,  the  neceesit/  of  prododng  the  record 
ef  a  former  conviction. 
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doned,  the  whofe  time  in  ill  health,  and  in  very  indigent 
circumstances;  that  he  had  also  been  in  confinement  sev- 
eral weeks  for  breaking  the  Condition  of  his  pardon,  the 
court  was  pleased  to  order  that  he  should  be  discharged, 
and  that  he  should  have  forfy  days  from  thence,  to  comply 
with  the  condition  of  his  parddn.(a) 


Elt  against  Hallkit. 

Iflfae  aasored  have  information  of  a  violent  utorni  the  day  aAe^  hUi  ressel 
has  sailed,  and  he  atatea  only  that  there  hai  been  blowing  weather  on  the 
ooaaty  it  is  a  misropreaentatioQ  which  will  avoid  the  policy.[l] 

TJpOK  a  policy  of  insurance  on  freight  of  goods,  the  de- 
fendant relied  on  -testimony,  showing  that  the  plaintiff  was 
informed,  prior  to  making  the  insurance,  that  a  very  severe 
Btorm  had  happened  at  Norfolk  shortly  after  the  sailing  of 
the  vessel,  which  would  in  all  probability  endanger  her  safe- 
ty, and  which  circumstance  he  did  not  communicate  to  the 
defendant 

Upon  this  testimony  the  jury  returned  the  following 
verdict:  "That  the  plaintiff  was  possessed  of  information 
that  a  violent  storm  took  place  at  Norfolk,  about  eleven 
hours  after  the  vessel  sailed,  and  that  he  did  not  communi- 
cate such  information  to  the  defendant.  They  further  find, 
that  there  is  no  evidence  to  prove  that  such  informatioD 
was  in  the  knowledge  of  the  defendant  by  any  other  means 
But  that  a  communication  was  generally  made  to  the  de 

(a)  otherwise  a  vmin  woold  have  been  ordered  iaatanlly  to  tiy  the  laot^ 
JRatdf/^'s  Oa$e,  Foeter'a  Grown  Law,  41. 

[1]  See  JBl^  y.  law,  1  J.  0. 1;  WUItam  v.  iMkgfM,  9  do.  a  M9;  9 
Od.  B.  224]  &  0*  IJ.  B.  150,  (t  J.  B.  MO.)  What  ia  a  repnaenfeation, 
oee  diftnition  o<;  in  case  of  TSMMlfreoorlv.  Smith,  2  Q  B.  155*  LeBoyy. 
JMkilu.  Oo^  t  J.  a  S43. 
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fendanty  before  he  signed  the  poliqr,  that  there  had 
£*5S]    been  blowing  weather,  and  *aeyere  storms  on  the 

coast  after  the  vessel  had  sailed;  bat  without  anj 
reference  to  the  particular  storm  first  above  mentioned. 
And  they  also  find  that  the  danger  arising  firom  the  storm 
first  above  mentioned  did  increase  the  risk."  A  case  stating 
this  finding  was  made  for  the  opinion  of  the  court,  whether 
the  plaintiff  was  entitled  to  recover ;  if  so,  then  judgment 
to  be  entered  for  him,  as  for  total  loss ;  if  not,  then  for  the 
defendant,  either  partj  to  be  at  liberty  to  put  the  case  into 
the  form  of  a  special  verdict 

Jligga,  for  the  plaintiff  The  verdict  is  so  imperfect  that 
at  least  a  new  trial  ought  to  be  granted.  The  jury  ought 
to  have  found  particularly  the  nature  and  extent  of  the 
storm,  before  they  can  be  warranted  in  drawing  the  infer- 
ence of  an  increase  of  risk.  It  might  have  l>een  violent 
at  Norfolk,  and  yet  a  vessel  sailing  twelve  hours  beforCi 
might  have  been  perfectly  out  of  the  reach  of  its  influence, 
as  it  often  happens  that  gales  of  wind  are  not  felt  at  a  con* 
siderable  distance  from  any  given  spot  They  might  mean 
that  the  storm,  when  compared  with  good  weather,  increased 
the  risk,  but  not  when  compared  with  the  blowing  weather 
which  was  communicated.  An  insured  is  not  bound  to 
particularize  storms,  and  recount  all  that  have  blown.  A 
general  information  is  enough,  because  no  ezact  line  can 
be  drawn  to  settle,  on  principle,  the  degree  and  period  of 
the  storm. 

HamilJkm  and  Boyd^  contra.  The  finding  is  express  that 
the  risk  was  increased ;  this  is  enough ;  for  it  is  a  principle 
in  concealments,(a)  that  the  ultimate  event  arising  fi*om  it 

(a)  The  rale  as  to  oooooalment  leems  to  be^  tlial  aU  droumfltuioefl  in  the 
koowledge  of  the  awored  onl/,  whidi  inoreaae  the  jMurtionlar  risk,  iniut  be 
diacloeed;  but  that  general  droumfltanoea  which  appl/  to  all  poUciea  of  a 
•tanilar  deecrij^ion,  however  great  they  maj-  render  the  riak;  need  not  be 
related;  beoanae,  to  q[QaUQrlbr  the  avocation  of  an  underwriter,  a  knowledge 
of  aoch  drcnmatancea  ia  neoeeMiy,  and  therefore  if  preaomed.    It  follows 
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IB  immaterial,  if  the  hazard  be  augmented,  because  the 
question  is^  what  effect  would  the  disclosure  have  had  on 
the  underwriter  at  the  time  of  underwriting,  either  as  to 

from  the  ftboTe  principles,  that  where  an  interest  is  of  a  special  kind,  it 
ongbt  to  be  disdosed,  unless  it  be  the  duty  of  the  underwriter  to  acquaint 
himself  of  it 

According  to  the  first  branch  of  the  rule  above  laid  down,  it  has  been  de- 
cided that  a  policy  was  vacated,  where  the  assured  had  heard  that  a  vessel 
like  his  was  taken,  and  did  not  disclose  it ;  {Da  Costa  v.  Scandaret^  2  P. 
Wma.  ItO,)  so  where  the  clerk  of  the  assured  knew  of  the  loss  of  the  vessel 
upon  the  day  on  which  he  wrote  for  insurance ;  (Stewart  v.  DunJop,  Park, 
S76,)  and  where  the  agent  of  the  assured  knew  of  a  paper  stuck  up  at  LbycPs, 
stating  the  vessel  underwritten  had  been  seen  at  a  certain  place  "  deep  and 
leaky,**  and  did  not  disdose  it  the  policy  was  held  to  be  void.  Lynch  v. 
Ikmford,  U  East,  494. 

Where  a  vessel  has  sailed  from  her  port  of  loading,  and  is  insured  at  an 
faitermediate  port  "  at  and  from^^^  to  that  of  her  destination,  '*  (kt  advenUurt, 
lb  begin  firem  Hha  loading,^^  concealing  that  the  port  "  dl  amd  fronC*  whence 
underwritten,  is  not  the  port  of  loading,  but  an  intermediate  port»  is  fatal. 
Eodgwn  v.  Rkha/rdaon^  1  Black.  Rep.  463. 

Where  the  voyage  may  be  completed  between  the  time  at  which  a  vessel 
is  expected  to  sail,  and  the  day  of  effecting  the  policy ;  or  where  the  relative 
proportion  between  such  interval  and  the  length  of  the  voyage  is  important, 
not  mentioning  the  day  of  sailing,  or  expected  sailing,  is  a  concealment ;  for 
wherever  a  vessel  may,  flx>m  such  a  lapse  of  time,  be  supposed  a  missing 
ship,  the  day  of  safling.  or  expected  sailing,  must  be  disclosed.  Wthster  v. 
Fareter,  1  Esp.  Rep.  407  ;  WtOeaand  cohere  V.  ti^Zover,  1  N.  R.  14.  Therefore, 
upon  effecting  a  policy  for  a  vpsrage  of  from  five  to  fourteen  days  a  month 
after  a  vessel  is  ready^to  sail,  that  fact  must  be  disdosed.  M^ Andrews  v. 
Befl>  1  Esp.  Rep.  373.  The  not  specifying  the  time  at  which  a  vessel  sails, 
or  is  expected  to  sail,  has  been  held  to  vacate  the  policy,  {Johnson  v.  Phanix 
Ins.  Co.,  1  Cond.  Marsh.  470  n.(74,)  unless  where  the  Jury,  by  a  second  find- 
ing for  the  plaintiff,  after  a  full  submission  of  the^fkcts,  determine  it  to  be 
immaterial ;  {Livingston  v.  Ddc^Uidf  1  Johns.  Rep.  652,)  for  whether  the  &ct 
concealed  be  material  or  not,  is  for  their  consideration.  Per  Lord  Mansfield, 
in  Hodgson  v.  Richaardson^  vbi  sup ;  LiUledale  v.  Dixon^l  K.  R.  161 ;  Living- 
ston V.  DdafieU  vbi  sup.  And  it  is  said  that  a  good  criterion  for  the  regula- 
tion of  the  jury,  is  whether,  in  their  opinion,  the  fact  suppressed  would  have 
induced  a  higher  premium,  or  a  total  refusal  to  underwrite.  Murgatroyd  v. 
Orawfoid,  3  Dall.  491. 

In  conformity  to  this  principle,  where  it  appeared  in  evidence  that  dis- 
closing the  arrival  of  a  second  fast  sailing  coppered  vessel  out  of  a  fleet, 
would  not  have  varied  the  premium  on  a  dull  sailer,  that  was  not  coppered, 


QQ  a  CASES  m  THS  SUPBBMS  COITBT. 

mj  Y.  Hallett 

hifi  premium  or  engaging  in  tbe  contract  Materiality  and 
immateriality  of  communications  are  for  the  jury,  and  they 
have  determined  the  circumstance  material.  The  8it<»rm 
was  in  the  plaintiff's  knowledge  ;   his  silence  therefore 

and  not  deemed  a  missing  ship,  the  concealment  of  the  aaiiral  of  th#  acoond 
ressel  was  held  immaterial    lAttUdaU  v.  DixoUj  ubi  m^. 

When  the  voyage  is  from  a  belligerant  colony  to  a  nevUtd  port^  and  tbeoce 
to  the  mother  country  of  the  colony,  that  the  cargo  had  not  been  landed  m 
the  neutral  territory  must  be  communicated ;  (Kohne  ▼,  Jiia.  Co,  N.  A^\ 
Cond.  Marsh.  473  n.(75,)  but  when  the  voyage  is  from  a  belligefaat  eoui^^ 
to  a  neutral  port,  an  ulterior  destination  to  a  belligerant  colony  need  not ; 
(Skivibach  V.  Columhian  Irhs.  Co.^  post,  129,)  for  it  does  not  imaeaae  the  rfsk 
of  the  particular  voyage.  Whatever  does  augment  it  must  be  told.  Theine- 
Ibre  that  the  insured,  though  a  neutral  citizen,  carries  on  trade  in  a  belUge* 
rant  kingdom,  must  be  mentioned  on  effecting  a  policy  even  in  his  ow^ 
country ;  (Arnold  &  Ramaey  v.  Unit  Jns,  Oorn^  Lex  Mer.  Amer.  307 ;  J^ 
y.  Rhindcaider,  2  Johns.  Gas.  120;  Bodny  v.  Un,  Jns.  Oo.,  I  Cond.  Marsh. 
473,)  so  a  letter  of  ^structions  containing  matter  which  would  expose  the 
property  to  danger  under  principles  of  decision  of  a  belligerant  coi^rt  of  vice* 
admiralty,  whether  those  decisions  be  warranted  by  the  law  of  nations  of 
not;  (l^perry  y.  Dek  Ins.  Co,,  1  Cond.  Marsh.  473  n.,)  or  what)  according  to 
established  adjudications  of  beDigerant  courts  of  vioe-admiralty,  will  be  a 
ground  of  condemnation.  Manh  v.  Union  Ins.  Co.,  id.  ibid.  But  that  a  cir« 
cumstance  made  material  by  an  arbitraiy  ordinance  of  a  foreign  power,  of 
which  both  parties  were  ignorant,  and  of  which  neither  was  obliged  to  iii» 
form  himself,  was  not  communicated,  does  not  affect  the  policy ;  {Mayne  v. 
Waiter,  Park,  263,)  nor  on  a  policy  to  an  open  port  on  lawful  gooda^  effected 
by  a  neutral  in  his  own  country,  that  they  were  contraband  of  war.  Seton 
V.  Low,  Lex  Mer.  ^mer.  303.  The  reason  given  for  this  decision  i^  that  to 
a  neutral  all  goods  are  lawful ;  it  might  also  be  considered  (which  perhaps 
would  be  the  better  ground  of  determination)  the  duty  of  the  underwriter 
to  inform  himself  of  their  nature,  for  of  such  things,  there  need  not  be 
any  disclosure.  Therefore  whether  a  ship  be  home  or  foreign  built  is  a  sub- 
ject of  inquiry  for  the  insurer;  (Long  v.  XH(^,  Same  v.  BoUon,  2  B.  &  P.  209,) 
so  is  her  national  character,  (EUing  v.  Seaman,  2  Johns.  Rep,  157,)  and  the 
time  of  emigration  of  a  naturalized  citiaen,  he  not  being  found  to  disclose 
it)  though  he  emigrate  >2a^ante  beUo,  Duguet  v.  Bhinelander,  2  Johns.  Gas. 
476.       • 

The  general  political  relations  of  countries;  probable  political  events ; 
public  affairs  of  general  notoriety,  and  the  assured's  cpiniona  on  known  sub- 
jects, need  not  be  communicated;  (Carter  v.  Boehm,  3  Burr.  1905,)  nor  his 
own  conclusions  on  the  facts  he  has  disclosed.    BeU  v.  Beli,  2  Camp.  475. 

It  is  unnecessary  to  declare  the  ordinary  mode  in  which  the  voyage  in' 
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Iritiates  the  policy.  The  verdict  is  certain  to  a  common 
intent,  and  as  it  is  in  the  nature  of  a  special  verdict,  the 
court  cannot  draw  inferences  of  fact^  though  they  may  of 
law.  The  requisites  asked  for  in  the  verdict,  as  to  distance, 
Ac.,  ^re  impossible ;  nor  is  it  difficult  to  draw  the  line  as 
to  communications.  Not  every  storm,  but  those 
which  enhismce  the  risk,  such  as  the  *one  now  found  [*59} 
are  to  be  disclosed.  In  Seaman  v.  Fonnereau,  2 
Stra.  1183,  the  concealment  of  a  storm  happening  nedi^ 
where  a  vessel  was  seen,  was  held  fiital,  though  she  was 
not  lost  in  it. 

Biffgs^  in  reply,  Tfhe  rules  of  pleading  do  ndt  apply  to 
verdicts ;  the  one  in  this  case  is  too  particular  for  the  ge- 
neral conclusion,  and  not  particular  enough  for  the  present 
finding. 

sored  Is  conducted,  hcr^ejer  new  the  trftde  may  be;  (Koble  r,  Keknoiioaif, 
Bong.  494 ;  FeOy  t.  Boy,  Ez,  Am.  Co,,  1  BUrr.  341 ;  Vaiimee  v.  Dewdr,  Park, 
606,)  therefore  the  hftving  on  board  papers  which;  though  false,  are  custom- 
aiy,  need  not  be  disclosed;  (Flanche  v.  Fletcher^  Doug.  238;  Takot  v.  Marine 
Ins,  Co,,  2  Johna  Rep.  130;  te  Roy  v.  Uh,  Ins,  Oo.y  1  Johns.  Rep.  343,) 
nor  instructions  how  the  master  is  to  prosecu);e  the  voyage;  (id.  ibid.)  nor  a 
IMter  mlkred  to  by  a  subsequent  letter  which  id  shown.  Freetand  v.  Oliherj 
7  Bast,  467. 

A  further  rule  as  to  concealment  and  disclosure  is,  that  what  is  impliedly 
warruitod  against  need  not  be  mentioned,  though  if  known  it  would  enhance 
the  risk  and  Increase  the  premium ;  because  it  is  a  peril  at  the  door  of  the 
underwritten.  Baytoood  v.  Rogers,  4  East,  540.  Therefore,  on  a  policy  at 
and  flxmi  a  port  of  original  departure,  it  is  not  necessary  to  state  how  long 
the  yeaiel  has  been  there;  (Kembla  t.  Bowm,  1  Gaines'  Rep.  76,)  nor  the 
necessity  of  repairs  lh>m  injuries  in  a  voyage  preceding  that  insured.  Bech' 
wdh  V.  Sidebotham^  1  Gamp.  116;  Schoolbred  v.  Nutt,  Park,  300.  But  if  an 
assured  bo  asked  anything,  even  on  those  points  whereon  he  is  not  bound 
to  oommuniesto,  he  must  speak  the  truth ;  {Haywood  v.  Rogers,  ubi  sup,) 
and  wUftil  ignorance  of  a  fact  relating  to  the  subject  of  insurance,  of  whidk 
an  assured,  for  fraudulent  purposes,  keeps  himself  unacquainted,  is  tanta- 
mount to  concealment  Biays  v.  Dhion  Ins.  Cb.,  1  Gond.  l£arsh.  466,  a.  n. 
;70. 

^r  disdosure  of  pirtioular  interests  see  ante  p.  13,  at  the  oloae  of  note  (a.) 
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Thoicfson,  J.  delivered  the  opinion  of  the  court  The 
underwriter  on  a  policy  of  insurance  enters  into  contract^ 
and  computes  the  premium,  in  full  confidence  that  the  in- 
sured,  being  fullj  informed  of  all  circumstances  relating  to 
the  intended  voyage,  has  dealt  fairly  with  him,  and  has 
kept  back  nothing  which  it  might  be  material  for  him  to 
know.  Every  &ct  and  circumstance,  therefore,  which  can 
possibly  influence  the  mind  of  the  insurer,  in  determining 
whether  he  will  underwrite  the  policy,  or  at  what  premium, 
is  material  to  be  disclosed,  and  a  concealment  thereof  will 
vitiate  the  policy.  A  concealment  is  to  be  considered,  not 
with  reference  to  the  event,  but  to  its  effect  at  the  time  of 
making  the  contract  The  question,  therefore,  must  always 
be,  whether,  under  all  the  circumstances,  there  was  at  the 
time  the  policy  was  underwritten,  a  fair  representation,  or 
a  concealment,  either  designed  and  fraudulent ;  oir,  though 
not  designed,  varying  materially  the  object  of  the  policy, 
and  changing  the  risk  understood  to  be  run.  If  we  test  the 
&cts  found  by  the  jury  by  the  principles  of  law  above  laid 
down,  it  will,  we  think,  be  found,  that  the  concealment 
was  such  as  to  vitiate  the  policy.  The  information  pos- 
Bessed  by  the  assured  was  special  and  particular ;  that  about 
eleven  hours  after  the  sailing  of  the  vessel,  a  violent  storm 
took  place  at  Norfolk.  The  communication  made  to  the 
underwriter  was  very  general  and  vague ;  that  there  had 
been  blowing  weather  and  severe  storms  on  the  coast  after 
the  vessel  sailed,  but  without  any  reference  to  the  particu- 
lar storm  above  mentioned.  Unless  the  assured  intended 
to  suppress  some  information  he  had  relative  to  this  wea- 
ther, we  can  see  no  reason  why  he  did  not  communicate 
the  information  he  had  actually  received.  From  the  ge- 
neral communication  given,  the  underwriter  might  be  in- 
duced to  calculate  that  the  storm  had  not  reached  Norfolk ; 
or  that  the  vessel  had  been  out  so  long  as  not  to  be 
[*80]  *endangered  by  it  The  representation  made  to 
the  underwriter  was,  that  there  had  been  blowing 
weather  and  severe  storms.   The  information  possessed  by 
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the  assured  was,  that  there  had  been  a  violent  storm.  This 
being  the  language  of  the  jury,  shows  that  the  representap 
tion  was  not  made  in  quite  as  forcible  terms  as  those  in 
which  the  information  was  received  by  the  assured.  In 
addition  to  this,  the  jury  have  found  explicitly,  that  the 
storm  at  Norfolk  did  increase  the  risk,  and  that  no  com- 
munication of  the  information  received  by  the  assured  re- 
lative to  this  storm,  was  made  to  the  underwriter.  The 
increase  of  the  risk  being  matter  of  &ct,  and  having  been 
thus  found  by  the  jury,  must,  we  think,  be  conclusive.  We 
are  therefore  of  opinion  that  the  defendant  ought  to  have 
judgment 

loEWls^  Ch.  J.  I  cannot  oon3ur  in  the  opinion  of  the 
court.  It  is  rather  too  much  to  say,  the  communication 
to  the  underwriter  must  be  in  the  very  express  words  in 
which  the  assured  has  received  it  The  information  was 
such  as  to  give  the  defendant  reason  to  think  the  risk  was 
increased.  It  comprehended,  in  my  opinion,  every  thing 
that  was  necessary.  It  is  sufficient,  in  cases  l^ike  the  present^ 
that  ike  insurer  has  a  substantial  communication. 

"  Judgment  for  the  defendant 


Thb  Presidekt  and  Directobs  of  the  Manhattan 
Company  against  Miller. 

To  a  plM  of  a  Judgment  recoTered,  a  replication  denying  the  iSict^  may  oon- 
dnde  to  the  ooimtry.  A  plea  merely  negativing  &ct8  !a  not  a  special 
plea.[ll 

This  was  an  action  on  a  promissory  not  in  which  the 
plaintiff  had  duly  appeared  by  attorney,  and  the  defendant 

[1]  At  toi^eading  of  Jadgmettts,  see  Code  of  Fiocednr^  g  161,  (eeo  138,) 
3^66. 
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pleaded  a  judgment  recovered.  To  this  the  plaintifis  re* 
plied ;  but  in  their  replication  began,  "  And  the  said  Pre 
sident  and  Directors  of  the  "  Manhattan  Company  say,"  kc 
without  mentioning  by  attorney,  and  so  went  on  negativing 
the  whole  plea,  without  having  their  replication  signed  by 
counsel,  concluding  to  the  country,(a)  and  adding  the  sim* 
Hker^  on  which  they  went  to  trial  and  took  an  inquest 

Woodsj  on  an  affidavit  stating  these  facts,  moved  to  set 
the  inquest  aside  for  irregularity. 

JSogert^  contra.  The  replication  is  in  the  usual  foim.  Ik 
is  a  mere  negation  of  the  plea,  without  alleging  any  new 
fiict,  and  therefore  not  a  special  pleading.(&)  Besides,  the 
name  of  a  counsel  is  endorsed  on  the  back. 

Per  Curiam.  There  wa6  ho  occasion  fbr  a  ooun* 
[*61  j  sel's  hand ;  *lmquestionably  the  plea  is  not  special 
If  it  was,  there  is  the  name  of  counsel  endorsed4 
Besides^  had  it  been  so,  it  ought  not  to  have  been  retained. 
Let  the  defendant  take  nothing  by  his  motion,  and  pay  th# 
costs  of  resisting  the  application.(c)[l] 

Motion  denied  with  costs. 

(a)  See  Sand/brd  y.  Roffen,  2  Wil&  113 ;  9  Tidd*8  Pra&  673 ;  see  alic 
&pUn  V.  SmaUei,  Say.  208. 

(h)  Therefore,  to  a  plea  of  payment  to  the  payee  of  a  note  before^ndorae* 
ment  to  the  plaintifi;  a  general  replication  denying  the  p^ment  it  not  a 
special  plea,  and  does  not  re({uire  the  signatare  of  oounsel.  Pwi^dly  y. 
Oraahi/,  8  Johns.  Rep.  322.  But  to  double  pleas  a  oounsel's  hand  is  required. 
Satterlee  y.  Satterlea,  ibid.  327. 

(c)  The  general  rules  are,  that  whore  a  defendant  cannot^  yrithont  a  de- 
parture, yary  in  bis  rejoinder  ftx>m  the  matter  set  forth  in  his  plea^  or  when 
the  issue  on  the  replication  would  be  the  dame  as  that  on  the  plea ;  or  that 
on  the  rejoinder  subsfantially  the  same  as  that  on  the  plea;  (Patcher  v,  JSjtr^^fue, 

[1]  As  to  present  practice,  see  Code,  §  150.  The  defendant  must  demur  to 
the  reply,  if  the  r^ly  is  objectionable^  or  moyo  to  strike  ont^  Ac  See  tioi- 
•ions,  passim. 
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SixoNBS  offomst  Oatuk. 

An  attomoy  for  the  plaintiff  in  a  suit,  porcliasing  under  an  execation  in  it, 
ia  a  porohaaer  with  notioe  of  all  irragnlaritles  in  that  anii  A^  fa,  iasafng 
into  a  different  Donnty  tfaan  that  wliere  the  vtam  ia  iAid,  without  a  fteto^um, 
is  void.  So  ia  tkJLJd.  tested  out  of  teno.  An  estate  wiH  not  paas  by  a 
sberiff^s  sale  without  deed,  or  note  in  writing,  signed  bj  the  sheriff.  Sbeiiffs* 
sales  are  within  the  statute  of  frauds.  A  return  bj  the  depufy  sberifi;  ic. 
his  own  name,  as  deputy  sheri£(  is  not  a  return  by  the  sherifil 

This  was  an  ejectment  for  lands  in  the  county  of  Onon- 
di^ga.  Upon  the  trial  the  plaintiff  produced  the  exempli- 
fication of  a  judgment  of  this  courts  in  the  cause  of  Levi 
Barker  against  the  defendant  for  debt,  and  entered  of  the 
term  of  July,  1800,  in  which  cause  the  venve  was  laid  in 
Albany.  He  further  produced  the  exemplification  of  a^. 
fik,  directed  to  the  sheriff  of  Onondi^a,  and  tested  the  9th 
day  of  August,  1800,  commanding  him  to  levy  the  debt 
and  costs  of  the  above  judgment^  and  which  execution  con« 
tained  an  endorsement  of  being  received  by  the  sheriff  on 
the  4th  of  October,  1800.  It  also  contained  a  return  an« 
nexed,  in  the  words  following,  vie. 

'*  I,  Levi  Sherman,  under  sheriff  to  Elnathan  Beach,  Esq. 
late  sheriff^  deceased,  do,  in  pursuance  of  the  law,  and  in 
consequence  of  the  death  of  the  sheri£^  return,  that  the 
said  sheriff  sold  at  vendue,  all  that  farm  or  tract  of  land 
in  the  town  of  Pompey,  in  the  said  county,  in  the  occu- 
pancy of  the  defendant,  some  time  in  Januaryi  1801,  and 
before  the  15th,  to  one  Ebenezer  Butler,  jun.  he  being  the 
highest  bidder,  for  26  dollars.  That  the  said  Butler  did 
not  pay  the  money  for  the  same ;  and  by  order  of  the  said 
sheriff  I  did,  on  the  22d  day  of  January  aforesaid,  expose 

2  Johns.  Rep.  462,)  or  where  there  is  an  affirmative  on  the  one  side^  and  a 
negatiye  on  the  other,  or  where  the  replication  denies  the  whole  matter  of 
Iket,  which  eoostitntea  the  plea^  or  the  plea  puts  in  issne  matter  of  flu;t»  as 
weD  as  matter  of  record,  th*  cooclnsion  of  the  pUdntiff's  replj  shoidd  be  t» 
the  coonftiy.  See  the  learned  oboerrat&ons  of  WilUama^fieijea&ft^iii  J9(%imhi 
V.  Qtrrari^  1  Saimd.  103  n.  (I) 
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the  said  land  to  sale  again,  and  that  Joseph  Simonds  pur- 
chased the  same  for  60  dollars,  he  being  the  highest  bidder. 
That  the  said  sheriff  died  on  the  evening  after  the  vendue 
last  aforesaid,  and  before  the  said  writ  was  returned.  And 
I,  the  said  under  sheriff,  do  make  this  return  this  28d 
January,  1801. 

"  Levi  Sherman," 

The  plaintiff  further  proved  that  the  defendant,  at  the 
lime  of  the  sale,  and  at  the  commencement  of  the  suit,  was 
in  possession  of  the  premises.  The  defendant  then  moved 
for  a  nonsuit,  and  was  overruled.    He  then  offered  to 

prove  that  the  sale  to  E.  Butler,  jun.  was  not  a 
[*62]    ready  *money  sale,  but  at  a  credit ;  and  that  Butler 

had  always  b^en  ready  to  pay,  and  that  the  second 
sale  was  made  at  the  solicitation  of  the  lessor  of  the  plain- 
tiff,  who  was  the  attorney  in  the  original  cause,  without 
any  notice  by  advertisement,  and  on  his  indemnity  to  the 
sheriff  who  was  then  on  his  death-bed,  and  incompetent 
to  attend  to  his  business,  and  that  the  lessor  of  the  plain- 
tiff knew  of  the  previous  sale.  The  defendant  further 
offered  to  prove,  that  the  endorsement  on  the  execution 
was  made  in  May,  1802,  at  the  request  of  the  said  lessor ; 
but  the  testimony  was  overruled.  The  defendant  then 
offered  in  evidence,  a  deed  from  the  said  Elnathan  Beach 
to  the  said  Butler,  for  the  premises,  in  pursuance  of  the 
first  sale,  bearing  date  the  7th  day  of  August,  1801,  and 
to  which  deed  was  annexed  a  certificate  of  proof  of  the 
same  before  a  master,  by  the  acknowledgment  of  the  said 
Levi  Sherman j. that  he  executed  the  same  in  the  name  of 
the  said  Beach,  and  as  under  sheriff  to  the  same,  the  said 
Elnathan  being  dead,  which  evidence  was  likewise  over- 
ruled, and  a  verdict  taken  for  the  plaintiff. 

A  motion  was  now  made  to  set  aside  the  verdict^  for 
these  reasons  1.  That  a  fi.  /cl  issuing  into  a  different 
oounty  than  that  in  which  the  venue  was  laid,  without  a 
testatum^  is  void ;  2.  That  the  JL  fa.  bore  test  out  of  term; 
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3;  That  there  was  no  deed  from  the  sherifif  to  the  plaintiff; 
4.  That  the  return  of  the  sale  contains  evidence  of  a  void 
sale ;  5.  That  the  evidence  offered  at  the  trial  ought  to 
have  been  received. 

Kbnt,  J.  delivered  the  opinion  of  the  court.  The  two 
fi)*st  objectioriS  go  to  the  farm  of  the  execution,  and,  con- 
flidering  the  circumstances  attending  this  case,  the  plain* 
tiff  ought  in  justice  to  be  held  strictly  to  a  legal  title.  He 
was  the  attornej  who  sued  out  the  execution,  and  th^ 
second  sale  was  made  on  short  notice,  if  indeed  any  notice 
was  given,  and  he  himself  became  the  purchaser.  The 
plaintiff  is,  therefore,  properly  chargeable  with  notice  of 
every  irregularity  attending  the  execution.  Prior  to  this 
motion,  a  rule  was  granted  to  amend  the  fi.foL.  by  making 
it  a  fe^to^m;  but  as  the  rule  was  granted  upon  the  express 
condition  of  being  without  prejudice  to  the  objection  to  be 
raised  in  this  case,  and  which  was  then  pending  for  argu* 
ment,  the  court  are  justified  in  putting  the  amend* 
ment  *out  of  view.  And  there  can  be  no  doubt  [*68] 
but  that  theyi  /a.  ought  to  be  set  aside  for  irregu* 
larity,  on  the  ground  of  the  first  objection,  as  the  cases  of 
Alhn  V.  AJkn,^  and  Brani  v.  Mearsy  (Bl.  Bep.  694 ;  8  D.  & 
£.  888 ;  see  ako  Barnes,  209,)  go  that  length  even  after 
execution  executed. 

The  second  objection  to  iBis^  fa.  that  it  bears  test  out 
of  term,(a)  is  equally  well  taken.  2  Salk,  700 ;  7  Mod. 
80;  Latch,  11 ;  T.  Jones,  150;  1  Stra.  187,  188.  The 
process,  for  that  reason,  is  held  to  be  void,  and  tke  party 
suing  it  out  cannot  take  advantage  of  it,  although  it  may 
justify  the  sheriff,  and  if  the  case  be  within  the  reach  of 
an  amendment,  yet  as  the  amendment  must  always  be  a 
matter  of  sotmd  discretion,  we  should  not  be  inclined  to 
grant  it  in  the  present  case,  for  the  reasons  suggested. 

(«)  JJiter,  if  it  had  been  letunsUe  out  of  term,  it  would  be  onlj  voftdabla. 
C^oma-  ▼,  Vofi  iLblyiM^  9  Johns.  Rep.  88S. 
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The  next  objection  goes  to  the  merita  of  the  case,  andls 
fbtuided  on  the  want  of  a  conveyance  from  the  sheriff. 
This  is  a  question  of  importance  and  difficulty.  It  has 
been  attended  with  doubt  and  embarrassment  in  our 
minds,  but  we  have  come  to  the  opinion,  that  the  estate  of 
a  defendant  cannot  pass  at  a  sheriff's  sale,  unless  by  deed 
or  note  in  writing,  to  be  signed  by  the  sheriff  as  the  party 
or  agent  who  passes  the  estate. 

The  act  directing  the  sale  of  real  estates  on  execution,  is 
silent  as  to  a  conveyance  from  the  sheriff;  and  yet  a  con- 
veyance upon  such  sales  is  dictated  by  the  pame  policy  that 
applies  to  all  other  alienations  of  land.  Without  a  deed  or 
note  in  writing,  there  would  be  no  written  document  of 
the  sale ;  for,  in  the  first  place,  it  is  not  requisite  to  the  va- 
lidity of  the  proceedings  on  execution,  that  the  writ  should 
ever  be  returned ;  nor  is  it  requisite,  even  if  a  return  be 
made,  that  the  sheriff  should  specify  with  certainty  the  par- 
ticular hands  sold,  or  the  name  of  the  purchaser.  It  would 
be  sufficient  to  state,  that)  of  the  lands  and  tenements  of  the 
defendant,  he  had  caused  to  be  made  the  debt  and  damages 
specified  in  the  writ^  as  he  was  thereby  commanded.  If, 
therefore,  the  estate  passes  upon  the  sale,  without  any  writ- 
ing whatever,  the  general  policy  of  the  law  would,  in  this 
instance,  be  contravened,  and  would  be  productive  of  man  i- 
fest  public  inconveniences.  In  the  county  where  the  lands 
in  question  lie,  every  conveyance,  whereby  any  lands  in 
that  county  may  be  any  way  affected,  in  law,  or 
[*64]  equity,  shall  be  deemed  *void  against  any  subse- 
quent purchaser,  or  mortgagee,  for  valuable  consid- 
eration,  unless  recorded.  (2  Bev.  Laws,  268.  The  present 
case  is  not  within  the  act,  because,  here  is  no  subsequent 
puTohaaer'  to  contend  with ;  but  cases  of  that  kind  must 
often  rise^  and  if  sheriffs'  sales  be  not  within  the  provisions 
of  the  act,  it  would  work  very  great  imposition  and  fraud. 
A  purchaser  would  go  to  the  records,  and  if  he  found  no 
conveyance  from  tho  defendant,  he  would  naturally  con- 
clude he  might  purchase  in  safety.    But  if  a  sheriff's  sale 
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is  t6  defeat  him,  he  would  in  vain  seek  for  the  evidence  al . 
it  The  purchaser  from  the  sheriff  has  nothing  to  show. 
There  is  even  wanting  the  liver j  of  seisin,  which,  in  the 
aimplicitj  of  ancient  times,  and  before  writiog  was  much  in 
use,  was  held  indispensable  to  the  trieuisfer  of  an  estate.  He 
could  only  ascertain  the  fiu^t  of  the  sale  by  the  sherifE^  from 
searching  after,  and  examining,  those  who  may  happen  to 
have  been  eye-witnesses  of  the  transaction.  We  cannot 
think  that  the  law  intended  to  induce  such  inconvenience 
and  uncertainty.  If  we  were  to  judge  of  the  sense  of  the 
legislature,  from  the  various  other  cases  in  which  the  law 
is  explicit,  and  which  are  cases  in  pari  materuif  it  would 
leave  no  doubt  on  this  question.  1  Bev.  Laws,  298,  299, 
802.  All  sales  by  the  surveyor-general,  at  auction,  by 
order  of  the  commissioners  of  the  land-office;  sales  of  land 
by  order  of  the  court  of  probates,  for  payment  of  debta; 
sales  at  auction  by  loan-officers,  of  lands  mortgaged  to  them, 
and  sales  by  sheri£b  for  quitrents,  by  virtue  of  process  from 
the  exchequer,  (and  this  last  is  a  case  perfectly  analogous 
to  the  present,)  are  required  to  be  completed  by  a  formal 
conveyance  from  the  public  offices.  Vol.  1,  p.  824,  274,  280, 
289,  296,  610.  It  appears  to  us  that  sheriff'  sales  must  be 
within  the  statute  of  frauds,  which  declares  that  no  estates 
of  freehold,  or  terms  of  years,  shall  be  granted,  but  by  deed 
or  note  in  writing,  or  by  act  and  operation  of  law.  1  Rev. 
Laws,  79.  We  need  not  undertake  to  show  that  a  sheriff's 
sale  is  not  an  act  and  operation  of  law,  within  the  meaning 
of  this  statute.  These  words  are  strictly  technical,  and  re- 
fer to  certain  definite  estates,  such  as  those  by  the  curtesy 
and  dower,  or  those  created  by  remitter  1  Ves.  221.  It 
has  been  said  by  Lord  Hurdwicke,  that  a  judicial  sale 
of  an  estate  took  it  entirely  out  of  the  statute.  The 
reason  why  it  is  out  of  the  statute  we  do  not  so  well 
comprehend ;  it  is  not  because  the  sale  is  at  auc- 
tion, for  it  is  settled  that  *those  sales,  if  they  relate  [*66] 
to  land,  are  within  the  statute  of  frauds.  Nor  does 
a  sheriff's  sale  appear  to  us  to  be,  in  its  own  nature,  free 
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from  all  danger  of  introducing  fraud,  or  perjury,  and  bo,  not 
within  the  mischie&  intended  to  be  prevented  by  the  statute. 

The  case  in  which  Lord  Hardwicke  is  said  to  have  ruled 
as  broadly  as  stated,  is  quite  obscurely  reported.  1  Bos.  & 
Pull.  307;  1  Esp.  101 ;  1  Pow.  271,  272.  The  agreement 
must  have  been  made  before  the  master,  or  acquiesced  in, 
in  court;  and  it  seems  to  have  been  more  like  a  consent 
upon  record  than  any  thing  else.  At  any  rate,  we  cannot 
consider  that  observation  in  chancery,  as  a  sufficient 
authority  to  set  aside  the  plain  letter  of  the  statute. 

We  apprehend  the  general  practice  has  been  different 
and  that  upon  sales,  under  the  direction  of  a  master  in 
chancery  as  well  as  sales  by  sheriffs  at  law,  the  sale  has 
uniformly  been  consummated  by  a  conyeyance. 

This  general  usage  ought  to  have  great  weight  in  a  case 
where  a  statute  is  susceptible  of  two  constructions ;  and 
especially,  when  the  literal  interpretation,  and  perhaps  the 
reason  of  the  thing,  is  in  favor  of  the  construction  adopted 
in  practice. 

The  minute  provisions  in  our  statute  regulatiitg  sal^  ca 
execution,  and  even  the  facts  in  the  very  case  before  US| 
are  sufficient  to  show,  that  these  kinds  of  sales  are  equally 
within  the  danger  of  the  mischie&  which  the  act  sought  to 
prevent  The  court  of  chancery,  (3  Ves.  712,)  itself  Has  lat- 
terly admitted  that  it  had  gone  rather  too  far  in  permitting 
part  performance,  and  other  circumstances,  to  take  cases 
out  of  the  statute  of  frauds.  We  are  of  opinion,  therefore, 
that  a  sheriff's  sale  is  within  the  statute  of  frauds.(a) 

There  was  an  ancient  principle  of  the  common  law,  that 
would,  if  it  applied,  have  superseded  the  necessity  of  a  deed. 
It  was  a  rule,  that  where  a  thing  took  effect  out  of  a  naked 
power,  or  authority,  it  was  good  without  deed ;  but  where 

(a)  a  p.  Jaekeon  t.  CaUin,  2  Johns.  Rep.  248,  aflOrmed  on  a  writ  of  eir^, 
(8  Johns.  Rep.  520,)  ruling  also  that,  although  a  deed  be  executed  hj  a 
Bheriff,  and  delivered  to  the  attorney  for  the  plaintiff  on  a>L  yb.  tobe  handed 
over  to  the  grantee  on  payment  of  the  purchase-money,  th<»  <«tste  does  not 
pass  tu  him  till  the  money  be  paid. 
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a  thing  took  effect  out  of  an  interest,  there  it  must  be  by 
deed,  if  incorporeal ;  and  by  livery,  if  corporeal  In  pur* 
an^nce  of  this  rule,  it  hath  been  held,  that  if  executors  be 
ordered  in  a  devise  to  sell  land,  they  may  do  it  by  deed,  or 
by  parol,  because  the  vendee  takes  under  the  devise,  and 
not  under  the  conveyance  of  the  executors  -y  according  to 
the  principle,  that  whoever  claims  under  the  exe* 
otttion  of  a  power,  must  make  *title  under  the  power  [^66] 
itself  Whether  this  principle  would,  or  would  not, 
have  applied  to  the  present  case,  we  need  not  now  examinef 
for  admitting  that  it  did,  we  are  satisfied  that  the  statute  of 
frauds  has  done  it  away. 

The  only  remaining  inquiry  upon  this  head  is,  whether 
the  return  of  the  under  sheriff  was  not  a  sufficient  deed,  or 
note  in  writings  within  the  act  ?  But  there  are  several  ob* 
jections  to  this  return.  In  the  first  place,  it  is  not,  in  pur- 
suance of  the  statute,  a  return  in  the  name  of  the  sheriff. 
It  is  expressly  a  return  in  his  own  name.  When  a  man 
acts  in  contemplation  of  law,  by  the  authority,  and  in  the 
name  of,  another,  if  he  does  an  act  in  his  own  name, 
although  alleged  to  be  done  by  him  as  attorney,  it  is  void. 
In  the  case  of  IVontin  y.  SmaO^  the  attorney  executed  a 
lease  in  her  own  name,  although  stated  to  bo  made  for  and 
in  the  name  of  the  principal,  and  the  lease  was  held  to  be 
void,  because  made  in  her  own  name.  This  case  was 
recognised  as  good  law,  so  late  as  the  case  of  TTiZter  y. 
Back.  This  return  is  not,  therefore,  an  act  of  the  sheriff 
of  which  we  can  take  notice.  But  admitting  it  to  have 
been  made  in  the  name  of  Ae  sheriff  it  could  not  be  a  snf* 
ficient  deed,  or  note  in  writing,  of  the  sale,  because  it  has 
not  the  requisite  certainty.  It  does  not  appear  what  estate 
was  sold,  whether  an  estate  for  years,  for  life,  or  in  lee,  nor 
isthere  any  certainty  as  to  the  thing  sold.  It  is  BMed  to 
be  aU  that  &rm,  or  tract  of  land  in  Pompey,  in  the  tenure 
uid  occupation  of  the  defendant  But  there  is  no  kind  of 
estimation  of  the  quantity  of  land  sold,  nor  in  what  part 
of  the  town  it  lays,  or  how  marked  and  bounded.    We  do 
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not  mean  to  be  understood  to  say,  that  a  note  in  writiDg  of 
a  8heri&'  sale  must  be  precise  as  to  the  quantity  of  acrea^ 
and  as  to  the  metes  and  bounds,  but  the  thing  sold  must,  in 
all  cases,  be  specified  with  so  much  precision  as  from  the 
description  it  can  be  reduced  to  certainty,  and  especially  in 
the  case  of  sheriffs'  sales ;  for  it  was  decided,  {Jackson^  ex 
dem.  Jonesy  y.  Striker^  October  term,  1799 ;)  that  at  such 
sales  no  property  could  pass,  but  what  was,  at  the  time, 
ascertained  and  declared.  This  appears  to  us  to  be  an  ex* 
oellent  rule  to  prevect  fraud  and  speculation  at  such  sales, 
and  we  should  be  sorry  to  see  it  impaired. 

A  general  sale  by  the  sheriff  of  all  that  tract  of  land  in 
the  town  of  Pompey,  in  the  tenure  and  occupation  of  the 
defendant,  does  not  appear  to  us  to  comport  with 
[*67]  the  rule.  *It  might  as  well  have  been  all  that  tract 
of  land  in  the  county  in  his  possession.  We  are  of 
opinion  a  more  definite  description  of  the  situation  and 
amount  of  the  land,  and  of  the  quantity  of  the  defendant's  in- 
terest therein,  ought  to  have  been  stated,  and  that  the  evi- 
dence of  this  sale,  even  admitting  it  to  have  been  duly 
made  by  the  sheriff,  has  not  the  requisite  certainty. 

In  England,  when  the  sheriff  extends  lands  by  elept^ 
(Doug.  473 ;)  he  returns  an  inquisition,  specifying  the  farm, 
the  number  of  acres,  the  metes  and  bounds,  the  value,  &c. 
Yet  the  statute  of  W.  II.  13  £.  I.  c.  18,  which  gave  the 
elegitj  only  required  in  general,  that  the  sheriff  delirer  one 
half  of  the  defendant's  land,  until  the  debt  be  levied  upon 
a  reasonable  price,  or  extent  I^*  however,  all  the  objections 
hitherto  raised  had  been  surmounted,  we  are  of  opinion 
that  the  evidence  offered  on  the  part  <^  the  defendant  at  the 
trial,  ought  to  have  been  received,  to  show  the  sale  was 
firaudulent  and  void.  The  evidence  went  to  show  that  the 
first  sale  was  valid  and  binding,  and  had  been  carried  into 
effect  by  a  deed  from  the  sheriff.  That  the  second  sale  was 
made,  at  the  solicitation  of  the  plaintiff,  without  any  notice 
by  advertisement^  and  on  his  indemnity  to  the  sheriff,  who 
was  then  on  his  death-bed,  and  incompetent  to  do  business 
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Hieae  circumstances  ought  to  hare  been  left  to  a  jury,  to 
draw  such  inference  from  them  as  the  case  required,  and 
it  is  not  to  be  disputed  but  that  the  whole  sale  may  be  re- 
scinded on  the  ground  of  fraud.  For  these  reasons,  we  are 
of  opinion  the  yerdict  ought  to  be  set  aside,  with  costs  to 
abide  the  eyent.[l] 

Motion  granted. 


Ejecndrick  affctinst  Dslafzeld. 

hi  an  action  on  a  policy  of  insanmce  averring  the  loss  by  barratiy,  If  tba 
.    plaintiff  show  a  Ices  fhom  a  fraadslent  act  of  ilie  master,  the  presumption 
of  law  ifl^  that  it  was  for  his  own  benefit,  and  the  assured,  in  order  to 
entitle  him  to  reooTer,  need  not  affirmatiTely  show  it  to  have  been  so. 

Tma  was  an  action  on  an  open  policy,  ''at  and  from 
New-York  "  to  Curracoa,"  on  goods  shipped  on  board  the 
schooner  Reindeer,  and  consigned,  by  the  bills  of  lading, 
to  the  captain,  who  had  been,  together  with  the  crew,  pro- 
vided by  a  person  to  whom  the  vessel  was  chartered. 
The  declaration  contained  two  counts,  one  stating  the  loss 
to  be  by  the  barratry  of  the  master,  the  other  by  the  perils 
of  the  sea.(a) 

[1]  Under  the  Code,  where  an  execution  is  issued  against  real  property, 
the  real  property  adjudged  to  be  sold  must  be  sold  in  the  county  where  it 
lies  by  the  sheriff  of  the  county,  or  by  a  referee  appointed  by  the  court  ibr 
that  purpose ;  and  thereupon  the  sheriff  or  refbree  must  execute  a  oonvey* 
ance  to  the  purchaser,  which  conveysnce  shall.be  effectual  to  pass  the  rights 
and  interests  of  the  parties  adjudged  to  be  sold.  Ck)de  of  Prooedure,  §  287, 
{sea  242.]  * 

(a)  Under  a  ooont  alleging  the  loss  by  perils  of  the  sea,  if  they  be  in  troth 
the  immediate  cause  of  loss,  the  plaintifi;  it  seems,  will  be  entitled  to  recover, 
though  the  barratrous  conduct  of  the  master  occasioned  the  lorn  by  sodi 
perils :  as  if  the  master,  while  the  ship  is  tiding  in  safety,  wilftdiy  cut  her 
cable,  m  consequence  of  which  she  is  driven  on  a  ledge  of  rocka^  and  wrecked. 
Beymm  mi  oHken  t.  Plofiaft,  2  Gamp.  14».    Thereibre^  whore  the  loss  was 
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From  the  umioonj  of  the  mastei:,  it  appeared  that  tke 
veaaeli  while  chased  and  uoder  a  press  of  sail,,  sprung 
[*9S\  *a  leak|  ia  oooaequiienoe  of  which  he  bore  awa/  for 
Santa  GruA;  iu  jrunniog.  fur  which,  he  was  obliged 
to  throw  overboard  a  ooosiderable  part  of  her  cargo,  ia 
order  to  lighten  the  vessel;  and  even  then  the  leak  in- 
creased so  Qxochy  that  on  his  arrival  at  Santa  Gro^  the 
water  was  up  to  the  upper  deck.  This  obliged  him  to  run 
the  vessel  on  shore,  and  sell  her  and  her  cargo.  The  latter 
was  so  much  damaged,  that  the  plaintiff'^  goods  sold  for 
about  one  tenth  of  their  prime  cost. 

On  the  other  hand,  bjr  the  depositions  of  two  persons,  it 
was  proved  that  the  Beiudeer  was  raised  in  seven  hours 
sAer  she  had  been  sold,  and  that  hec  leak  proceeded  from 
two  auger  boles  bored  in  her  bottom. 

The  jury  brought  in  their  verdict  for  a  total  I08&  Thej 
were,  however,  requested  bjr  the  judge  to  inform  the  court^ 
whether  they  found  the  loss  to  be  from  the  perils  of  the  sea, 
or  the  fraud  of  the  master  ?  To  this  they  answered,  from 
the  fraud  of  the  master.  They  were  then  asked  whether 
it  was  done  for  the  benefit  of  the  charterer  ?  To  establish 
this  &ct^  they  said,  the  evidence  was  not  sufficient.  They 
were  then  interrogated  whether,  in  their  opinion,  thej 
tl^ught  the  evidence  sufficient  to  show  that  the  fraud  was 
committed  for  any  purpose  of  the  captain's?  To  this  thej 
returned,  there  was  not  enough  to  enable  them  to  deter- 
mine who  was  to  be  benefited  by  the  fraud.(^) 

$UltdU>  b0  bj  ctpliin^  pffoofof  A  bwiatroiit  oqrtore  bj.  the  ooUutton  of  the 
oi^itaiii  mm  bold  to  main  toil  the  deoUtaikioii.    AmtmgetQ  t.  Tkanyfton,  % 

Omp.  esa 

(a)  Barratry  ie  any  aoi  or  ooadoot  of  thse  maitw  or  aadaen  is  breach  of 
the  troat  reposed  in  them,  hj  and  to  the  iujuiy  of  the  owners  of  the  ahij^ 
tlMi;^  inteDdedfor  their  beneSt^  and  whelber.  t^  iBMfter  be  beneOted  or 
ttftt.  B»UY.2iowon>A9lSmi,l»,  But  aa  vrimtinenfiliiivum^  when  the 
eenaeai  of  the  Ofwnera  ia  ahown  tiiete  eannoi  be  anj  ieoo?eff  undnr  a  oouni 
Jbr  barratrjr.  ^0090  r.  Whed$r,  Oowp.  143;  JMkUw,  CkkJbu^Oth,  8  Johna 
Rep.  2t2.  Where  from  groas  negllgeaee  of  the  owner-  the  atariaen  ourj 
on  a  mnggliag  trade,*  in  oonaeqnenoe  of  whkik  the  ve«ai  is  aejaed,  the 
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After  tbe  yediict  thus  rendered,  a  person  of  the  name  of - 
Foster  iftlbrmed  one  of  the  owners  of  tbe  echooner,  that  if 
be  was  not  paid  b  j.  htm  the  amount  of  a  d^t  due  from  the 
ohafterer,  he  would  dtadloBe  tbe  wbolefraud,  and  tell  where 
the  very  auger  was  bov^lit  whicb  bad  bored  tbe  boles  in 
tbe  bottom  of  ibe  Beindeer. 

On  diese  facta,  and  this  subsequent  disoowry  of  testimony 
an  applieation  was  made  to  set  aside  the  yerdict^  and  grant 
a  new  trial. 

1.  Because,  to  oonstkute  barratry,  it  must  appear  that 
tbe  fraud  was  committed  finr  tbe  benefit^  OT^xpected  benefit 
of  the  captain. 

2.  Because,  where  a  ebipper  consigns  Ae  ehipment  by 
tbe  bill  of  lading  to  tiie  captain,  be  cannot  eommH  barratry 
by  embezzlement  of  these  goods. 

H.  Because  new  testimony  has  been  discorered 
once  the  *trial,  which  it  was  not  in  the  power  of  the    [*M] 
defendant  to  have  obtained  before. 

Ptndhton^  fat  tbe  defendant  Barratry  must  be  some  act 
done  by  tbe  master  for  bis  own  benefit,(<z)  to  the  prejodiee 
of  bis  owners,  and  so  proved,  2  Mareh.  4^,  456.  n.  (a).  It 
must  be  with  an  intention  to  defraud  the  owners.  Phyrm 
V.  Soy.  Ex.  Ass.^  7  D.  ft  E.  605.  Mjss  v.  Byrom^  6  D.  & 
E.  879.    Hague  v.  BordieUj  1  D.  &  E.(&)    The  finding 

miderwriter  is  diaduirged.  P^xm  ▼.  dpe,  1  Camp.  434.  Sod:  negllgenoe 
amminting  to  «  eoueni  that  the  Iwmttroui  aetiB  fiir  the  iMiNAt  of  Iho 
itnrtcji\  Ui  osljr  aa  eildsaoo  of  liia  ftmArient  eondsot  Per  Aatos,  i^  ia 
Vatt^  ▼.  WTMer,  Gowp.  145,  as  ozplaioed  hj  Lord  BUenbocougfa,  ia  S 
East,  137.  See  alao  Shitibadk  v.  Offden^  3  Oaines'  Sep.  1,  and  fibdbfey  t. 
Ikk^kki,  poit^  M3.  For  «  variety  of  dedaloiia  on  barratry,  hj  no  meana 
moBdlaMe,  see  3  Ooad  MMh.  §H,  a  B.94,)aBA  CUkMm  r.  hm.  €h.  ihium. 

((^  llMTefcra  it  hai  been  li^  that  tiiosgh  the  iBMler  4o  tte 
beiieit  oT  himself  ssd  owMtfa^  H  ia  not  barimti^,  aetwfltetaadfag  it  te 
iQBo^n  to  Oe  ownenL    fimP^  Bumlbn  r.  XMU,  t  BaL  137. 

iff)  In  that  oaaa^  faowerer,  It  was  ezpreariy  decided  bamtey  ooaM  set 
«Hae  between  the  maateraud  shipper  «fsood&    In  tbe  principal  oaae^  the 
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therefore,  wants  this  ingredient  To  fix  the  loss  on  tha 
underwriters,  it  should  state  on  whose  account.  The  return 
of  the  master  to  be  examined,  ic^  a  proof  that  his  actions 
were  £>r  the  benefit  of  his  owner — the  owner  pro  hoc  vice. 
Secondly,  when  the  character  of  the  captain  is  changed  into 
that  of  a  consignee,  he  becomes  the  agent  of  his  principal, 
the  shipper ;  and  though  he  may  be  liable  for  misconduct, 
it  cannot  be  barratry  so  as  to  chargd  the  underwriters. 
This  principle  is  recognized  in  Fitzherbertv.  Maiher^  1  Marsh. 
810,  where  the  act  of  the  agent  exonerated  the  insurer, 
though  the  assured  was  perfectly  innocent  of  the  misre- 
presentation ;  but  in  the  present  case  the  owner  may  weU 
be  presumed  to  have  ccdluded  for  the  fraudulent  purpose. 
The  bill  of  lading  vests  the  property  in  the  consignee, 
when  possession  of  the  goods  passes  with  the  bill.  The 
consignor  is  then  a  cestui  que  trusty  and  the  consignee  ac- 
countable only  on  the  equitable  principles  of  the  law.  Had 
the  goods  been  sold  by  the  master  at  any  intermediate  port^ 
the  sale  would  have  bound  the  property.  The  character 
(^captain  is  lost  in  that  of  consignee  ;  for  the  owners  of  a 
vessel  are  liable  for  their  captain's  acts  only  so  long  as  he 
continues  a  simple  carrier  on  their  account  2  Marsh.  444, 
after  mentioning  the  Roman  law,  goes  on  and  states  that  if 
the  captain  be  commissioned  to  dispose  of  an  adventure  on 
board,  the  insurer  of  such  adventure  shall  not  be  answer^ 
able  for  the  loss  of  it ;-  for  this  would  make  the  insurer 
answerable  to  the  insured  for  the  faults  of  his  own  agents. 
The  expectation  of  fully  showing,  on  a  new  trial,  the  fraud^ 
from  the  testimony  discovered,  will,  at  least,  induce  the 
sending  back  for  another  investigation. 

ship  was  diftrtered  bj  the  owner  of  the  oergo,  lo  tbet  he  wm  owner  pro  kac 
frioe.  VaO^  r.  Wheekr^  Oowp  143.  Therefore,  when  the  master  hires  the 
renel  for  the  Toyage,  he  cannot  commit  barratry.  EalkU  y.  Ool  Ins,  Oo^  S 
Johna.  Repw  271  But  though  a  veaBel  be  let  to  hire,  if  the  owner  man,  and 
▼ictual,  and  pay  wages,  the  freighter  is  not  owner,  and  a  doYiatioii  by  oou- 
Mt  of  the  freighter  only  is  barratiy.   Ji'IiUyT§  v.  BranM^  1  Johns.  Bep.  2tBL 
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Hoffman  and  Biggs^  contra.  The  affidavit  of  newly  dis- 
oovei^d  testimoDj  is  too  loose ;  it  ought  to  have  specified 
a  time  when  it  might  be  expected  to  obtain  the  witness  by 
whom  it  is  to  be  shown,  and  have  also  gone  to  a 
full  belief  ♦of  its  truth.  The  jury  had  the  whole  [*70] 
evidence  before  them ;  and,  if  they  believed  the 
captain,  it  was  ample.  The  plaintiff  rested  his  cause  there. 
The  defendant  set  up  the  fraud  of  the  master,  and  as  it  was 
relied  on  as  a  defence,  it  was  incumbent  on  the  insurer  to 
show  for  whose  benefit,  because  that  is  necessary  to  prove 
it  was  not  barratry.  To  constitute  an  act  barratry,  it  is 
enough  to  show  it  a  pure  fraud;  for  every  species  of  fraud, 
cheating,  &c.  of  the  master,  is  barratry,  without  the  plain- 
tiff's proving  on  whose  account  or  for  whose  benefit  com* 
mitted.  Marsh.  442;  Millar,  105,  153.  In  a  count  for 
barratry,  it  is  sufficient  to  state  the  loss  by  the  fraud  of  the 
master,  and  it  is  unnecessary  to  prove  more  than  is  alleged. 
Barratry  may  also  be  as  well  in  respect  to  the  cargo  as  the 
vessel.  Lewin  v.  Suasso^  Postle.  Die.  v.  1,  p.  147 ;  Marsh. 
462,  453.  The  ownership,  therefore,  of  one,  does  not  affect 
the  other  subject  Millar,  165, 167.  Therefore^  though  the 
firaud  of  the  Aoe  vice  owner,  or  his  orders^  might  have  pre- 
vented barratry  as  to  his  goods^  it  will  not  do  away  the 
effect  as  to  the  property  of  another,  or  an  innocent  shipper. 
Marshall,  in  pagQ,444,  where  he  cites  Emerigbn,  tom.  1, 
870,  mistakes  the  sense  of  the  author.  Emerigon  says,  the 
captain,  though  consignee,  may,  whilst  he  continues  acting 
as  captain,  be  guilty  of  barratry(a)  against  the  cargo  con- 
signed, but  not  after  they  ore  on  shore. 

When  both  characters  are  united,  the  former  does  not 
attach  till  the  latter  has  expired ;  for  the  consignee  has  no 
right  over  the  goods  till  the  voyage  is  at  an  end.  This 
principle  is  found  in  cases  of  abandonment^  where,  till  that 
period,  the  captain  is  agent  for  the  owner  of  the  ship,  but 
afterwards  he  becomes  that  of  the  assurer.    Besides,  the 

(a)  8o  though  he  b«  nveraargo.    Mark  v.  Boiwc^  8  Bast)  140. 
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presumption  of  law  rs  tbat  every  man  wh<>  oommitB  a  fraud 
does  it  for  his  own  benefit,  and  not  for  that  of  his  ownen 
Millar,  178.    Mms  y.  ffunttr,  Marsh,  466,  407. 

Pendleton  and  ffamHton^  in  reply.  NuU  r.  Bordieu  was 
the  case  of  an  innocent  shipper,  and  yet  because  the  frand 
there  was  with  the  knowledge  of  the  shipowner,  it  was 
decided  not  to  be  barratry,  though  the  sentence  in  France 
had  pronounced  that  it  was ;  for  it  most  be  an  act  against 
the  duty  to  the  owner  of  the  ship.  The  intent  is  part  of 
tiie  offence,  and  ought  to  be  shown.    Of  this,  Ihe  jury 

answer,  there  was  no  pnx^  In  Boss  v.  JitmHsr, 
[*71]    4  D.  &  E.  88,  the  act  waft  proved  to  have  been  *done 

for  the  benefit  of  the  captain.  To  show  the  oha- 
nuiter  oi^  master  is  sunk  in'  that  of  consignee,  had  a  shipper 
consigning  goods  to  a  captain  brought  an  action  against  the 
owners  for  an  embezzlement  by  the  master,  could  there  be 
a  recovery?  The  argument  firom  the  innocence  of  the 
shipper  is  of  no  foxce,  because  barratry  is  a  technical 
offence.  Want  of  seaworthiness  avoids  a  policy,  though 
certainly  no  crime  in  the  shipper.  The  contract  in  both 
cases  is  founded  on  certain  fixed  understandings.  The  as- 
surer being  liable  for  barratry  only  when  established,  it 
must  be  proved  by  him  who  claims  the  benefit  of  that  part 
of  the  engagement 

Thokfsok,  J.  The  first  question  that  appears  to  arise 
out  of  this  case  is,  what  we  are  to  understand  by  the  tenn 
barratry  in  a  policy  of  insurance.  In  the  case  of  NuU  r. 
Bordieu^  (D.  &  E.  880,)  Lord  Mansfield  says,  barratry  is 
something  contrary  to  the  duty  of  the  master  and  mariners^ 
the  very  terms  of  which  imply  that  it  must  be  in  the  rela- 
tion in  which  they  stand  to  the  owners  of  the  ship.  An 
owner  cannot  ooiifimit  barratry ;  he  may  make  himself  liable 
by  his  firaudulent  conduct  to  the  owner  of  the  goods,  but 
not  as  for  barratry.  It  cannot  be  committed  against  the 
owner,  with  his  consent,  for  though  the  owner  may  become 
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liable,  bj  the  miiriMhavior  of  the  captain,  if  he  conaentB,  j^ 
Ihat  is  not  barratry.  It  most  partake  of  something  crimi'^ 
nal,  or  frandalent,  and  to  the  prejadice  of  the  owner.  Park. 
84 ;  Gowp.  166.  We  may  therefore  define  barratry  to  be 
some  fraudulent  act  of  the  mastar  or  mariners,  tending  to 
tiieir  own  benefit,  to  the  prejudice  of  the  owner  of  the  ves* 
sel,  without  his  privity  or  consent.  Qeorge  Martin,  the 
charterer  of  the  vessel,  must  be  considered  the  owner  j^ro 
hoc  vioe^  so  that  if  any  firaud  has  been  committed  on  the 
owner,  it  must  be  on  him.  The  jury  find  that  the  loss  wtti 
occasioned  by  the  fraud  of  the  master.  But  who  was  to 
be  benefited  or  prejudiced  by  this  fraud,  the  jury  would 
not  undertake  to  say ;  or  whether  committed  with  or  with- 
out the  knowledge  of  the  owner,  is  not  found.  It  appears 
to  me,  therefore,  that  the  finding  of  the  jury  is  nothing 
more  than  that  the  loss  was  occasioned  by  the  fraud  of  the 
master,  which  is  an  imperfect  verdict;  that,  of  itself,  not 
amounting  to  barratry.  The  jury,  by  their  answers  to  the 
questions  put  by  the  court,  have  negatived  some  of 
tilie  ^material  fiicts,  necessary  to  oonsutute  the  [*72] 
charge  of  barratry.  That  there  has  been  a  gross 
fraud  committed/ 1  think  manifestly  appears,  and  to  sul^eot 
the  underwriter  to.  the  payment  of  the  loss  would  seem  to 
savor  of  injustice.  If  this  fraud  was  practised  widi  the 
knowledge  and  consent  of  the  owner  of  the  vessel,  it  would 
make  him  responsible,  and  discharge  the  underwriter.  The 
ease  presents  very  considerable  doubt  and  difficulty,  and 
I  think,  for  the  purposes  of  substantial  justice,  another  ex- 
amination of  the  cause  is  necessary,  and  that  a  new  trial 
ought  to  be  granted,  more  especially,  as  some  affidavits 
have  been  oflered  of  the  discovery  of  testtmony  since  the 
^al,  tending  to  show,  though  rather  remotely ,  that  Gtoofge 
Martin  was  privy  to  this  fraud 

Ejsi9T,  J.  I  do  not  think  ihat  it  is  essential  to  be  mads* 
appear  that  the  fraud  was  committed  for  the  benefit  <^  ih$ 
master.  .  If  the  tnaster  commits  a  fraadulent  act,  in  hie 

Vol.  II.  U 
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character  of  master,  it  is  barratry.  2  Marsh.  4i4,  452.  1% 
18  a  criminal  breach  of  doty  in  the  relation  in  which  he 
stands  to  the  owner  of  the  ship.  The  person  to  be  bene- 
fited by  the  barratry  need  not  be  made  affirmatively  to 
appear.  It  is  sufficient  that  the  act  was  done  with  a  firau* 
dulent  intent,  and  done  by  the  captain,  in  his  character  of 
captain,  and  in  ireach  of  his  duty  and  relation  as  captain. 
The  law  will  intend  that  it  was  done  to  the  injary  of  the 
owner,  until  the  contrary  appears.  Nor  did  the  consign- 
ment of  the  plaintiff's  cargo  to  the  captain  alter  the  case. 
The  fraud  of  the  master  was  not  committed  in  the  charac* 
ter  of  consignee  of  the  plaintiff's  cargo,  but  in  his  character 
of  master  of  the  vessel  This  is  the  true  distinction  on  the 
subject)  and  which  reconciles  the  doctrine  in  Emerigon 
with  the  plaintiff's  claim  in  the  present  case.  The  captain 
did  not,  and  could  not,  lay  aside  his  character  and  respon- 
sibility as  master,  until  the  vessel  had  performed  her  voy- 
age, and  arrived  at  the  port  of  destination.  The  acciden- 
tal circumstance  of  the  character  of  consignee  being  added 
to  that  of  master,  could  not  qualify  or  alter  his  acts  as 
master;  the  two  (diaracters  were  totally  distinct  .  The 
only  question  in  this  case  that  remains,  is  on  the  discovery 
of  new  testimony.  I  have  examined  the  affidavit  of  WU- 
liam  Wilmerdiog;  it  relates  some  information  he  received 

of  Peter  Van  Wagener,  who  told  him  that  one 
[*78]    Foster,  whose  residence  is  unknown,  *had  called  on 

him  for  some  money  that  George  Martin,  who  had 
chartered  the  schooner  for  that  voyage,  had  promised  to 
pay  him,  and  threatened  to  disclose  the  whole  fraud  relative 
to  the  loss  of  the  vessel.  This  affidavit  does  not  even  charge 
Martin  with  a  concern  or  privity  in  the  finud,  and  leaves 
it  only  to  be  implied  from  the  threat.  It  is  a  question 
whether  even  barratry,  with  the  concurrence  of  the  own^n 
of  goods,  will  exempt  the  insurer  of  goods  belonging  to  an 
innocent  shipper.  Miller,  165,  167;  Marsh.  462.  The 
English  authorities  do,  however,  look  very  strongly  to  the 
opinion,  that  the  insurer  would  not^  in  such  case,  be  re- 
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sponsible.  Assuming  the  law  to  be  so,  the  question  is  on 
the  weight  of  this  newlj  discovered  testimony ;  and,  in 
xnj  opinion,  the  evidence  is  altogether  too  loose  and  un- 
certain. There  is  nothing  positive,  or  from  which  we  can 
deduce  any  conclusion.  To  grant  a  new  trial  on  this  sug- 
gestion merely,  would  be  to  allow  the  party  to  fish  for 
testimony,  and  would  introduce  endless  contention  on  the 
subject  of  new  trials.  Even  if  Foster's  testimony  was  more 
definite,  there  is  no  reasonable  ground  to  expect  it  could 
be  procured.  He  was  probably  a  seamjm,  and  it  appears 
that  it  is  not  known  where  he  is,  or  where  he  resides.  I 
am  of  opinion,  therefere,  that  the  plaintiff  is  entitled  to 
jadgmenti  and  that  the  motion  for  a  new  trial  be  denied. 

Lkwis^  Ch.  J.  I  concur  in  the  opinion  last  given.  It  is 
immaterial  who  was  owner  in  this  case.  For,  as  the  frau- 
dulent act  does  does  not  appear  to  have  been  done  for  the 
benefit  of  any  particular  person,  the  law  wUl  necessarily 
presume  it  has  been  for  the  advantage  of  the  'perpetrator. 

LiYiNGSTOK  and  Sfxnoeb,  Justices,  gave  no  opinion. 

New  trial  denied. 

(i)  A«  to  deoSflioiis  oonoenlDg  bamtiy,  see  M^lntyre  y.  Bowne^  1  J.  B 
S39;  SteittbaehY.  Offden,  8  GaLILl;  HaOeUY.  00.  Ins.  Co.,  ^  J.  U.  212 i 
Thtntm  r.  Oaine,  3  OaL  B.  89;  Oook  y.  (hm.  Jna.  Ch.,  11  J.  R.  40;  Orim 
T.PTkanteJfoi.  a>^13  J.B.461;  Vo$  y.  Vtrikd  Ina.  (h.,  2  J.  0.  UO ;  Cfrim 
T.  PJimd»Jni.  Ch.,  13  J.  B.  459]  a  0.  ib.  iSO;  AicUey  y.  JkOq/Ud,  2  OaL 
B.32a. 
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R  AND  C.  GoOLP  against  Thk  Ukitej)  Inburanck 

COMPANT. 

Aa««igiim«iitor]Mtftortbe«aibJ«ot  inaorad  to  »  Mligennt^  thoogli  9^ 
capture^  is  a  bratoh  of  a  wamnty  ofaeatral  prQpertj. 

This  was  an  action  on  a  policy  of  insurance,  on  aoconnt 
of  Patrick  Ferrall,  a  Danish  subject,  at  and  from  the  Ha- 
vannit  to  Kingston,  in  Jamaica,  upon  twenty  bags,  contain- 
ing 20,000  Spanish  milled  dollars,  warranted  to  be  Danish 
property.   The  money  was  part  of  the  returned  proceeds  of 

a  cargo  of  negroes  brought  from  St.  Thomas,  in  the 
[*74]    Danish  schooner  John,  and  now  shipped  in  *her  on 

the  voyage  insured.  For  this  sum  two  bills  of 
lading  were,  on  the  10th  of  January,  1796,  signed,  one  hf 
Thomas  Taggart,  the  other  by  William  Bayley,  but  both 
d  the  same  tenor  and  date,  purporting  to  be  for  20,000 
dollars,  shipped  by  He&ry  Amoresta  on  board  the  schoondr 
John,  William  Bayley  master,  bound  for  St.  Thomas,  on 
account  and  risk  of  Patrick  Ferrall,  a  burger  and  inhabi- 
tant of  St  Croix,  he  paying  freight,  nothing,  being  owner's 
goods.  On  the  12th  of  the  same  month,  the  John  sailed 
on  the  voyage  insured,  with  a  Danish  register,  and  other 
documents  on  board,  showing  her  Danish  property.  On 
the  20th  «he  was  captured  and  carried  into  St  Jago  de 
Ouba,  where  she  was  libelled  in  an  adoiiralty  court  estab« 
lished  there.  In  the  proeeedingB  it  ^>peared  that  the  John 
had  not  any  custom-house  papers  on  board,  showing  her 
destination  to  be  for  St  Thomas,  nor  any  thing  from  which 
it  could  be  gathered,  except  the  bills  of  lading  before  men- 
tioned, both  of  which  were  at  the  time  of  capture  delivered 
up;  that  the  captain,  in  answer  to  an  interrogatory  put  to 
him,  said,  the  vessel  was  in  the  service  of  the  Spanish  go- 
vernment, under  an  agreement  to  furnish  them  with  ne- 
groes, and  of  course  entitled  to  enter  and  depart  without 
papers ;  that  by  a  letter  on  board  from  Amoresta  to  Ferrall, 
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it  WHS  xneationed  that  the  captain  had  conaignad  himadf 
to*  Amoresta,  who  by  the  John,  had  then  forwarded  the 
80,000  dollars,  aa  a  part  of  the  salea  of  his  negroes;  that 
t[wo  of  the  seamen  swore,  at  the  time  of  the  oaplore  Thoma 
Taggart  commanded  the  yeese!,  and  then  passed  for  Bayleji 
directing  the  oiew  so  to  call  him ;  that  this  was  contra- 
dieted  by  a  positive  affidavit  made  by  Bayley,  setting  forth 
that  Taggart  was  to  have  gone  as  captaio,  but  that  aft^^ 
wards  he  the  deponent  was  appoiDted,  and  that  the  sailoro 
had  be^n  suborned  and  corrupted  to  swear  as  they  did. 
These  proceedings  being  to  be  fovwacded  to  the  tribunal  of 
eq^tures  at  Gape  Francois,  Bayley,  on  the  6th  of  Febroaryy 
in  order  to  interpose  his  claim  for  Teasel  and  cargo  em* 
harked  for  that  place  on  board  the  priyateeTy  but  was  o^ 
loved  and  carried  into  Kingston,  in  Jamaica^  On  tiie  12th 
of  the  same  month,  in  coaseq^ience  of  previous  instructions 
vsgularly  given,  the  defendants  underwrote  the 
^policy  in  question,  at  15  per  cent,  on  the  following  [*75]» 
oommunication :  "  Edward  Qoold  &  Son  want  in- 
surance on  specie  in  tbe  schooner  John,  Captain  Balie  from 
Bayanna  to  Kingston,  Jamaica^  This  vessel  goes  up^as  if 
bound  to  St  Thomas,  for  which  island  bills  of  lading  for 
the  money  are  signed,  but  when  she  gets  to  the  east  end  of 
the  island  of  Cuba,  bearis  away  for  Kingstoui  Jamaica.  The 
property  Danish."  On  the  20th|  FerraU,  in  o^er  to  secure 
Amoresta  for  the  amount  of  advances  made,  transferred  to 
him  one  half  of  the  interest  in  the  suly  ect  insured«(a)  On 
the  6th  of  March,  the  tribunal  of  captures  pronounced  a 
deoree  condemning  vessel  and  cargo,  as  lawful  prize  to  the 
eaptoro.  The  sentence  TQters  to  the  12th  article  of  the  de- 
oree of  the  21st  October,  1744^  and  the  9th  article  of  the  de- 
ewe  of  the  26th  of  July,  1778,  confirmed  by  the  article  of  the 
eisecntive  directory  of  the  12th  venioee^  which  ordain,  ''That 
«U  foreign  vessels,  on  board  of  which  is  found  a  merchant's 


(«)  TUfl  by  » letter  from  ItemA  to  the  pldnlUlli^  dtted  Jn^  tte  Slsl|  1 
i«ad  iB  the  sigaBMBti  m  esiiUiDed  to  ibmd  half  the  iasiiiimMi 
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sapercargo,  clerk,  or  major  officer  of  an  enemy's  Qountry^ 
or  of  which  the  equipage  consists  of  more  than  one  third  of 
the  sailors  of  subjects  from  enemy's  conntriea,  or  those 
that  are  not  provided  with  a  role  (Tejuipage^  attested  by 
the  public  officers  of  the  neutral  countries  where  the  ves 
sels  sail  from,  are  considered  as  lawful  prizes."  It  then 
goes  on  to  state  as  reasons  for  confiscating,  the  want  of  a 
role  {Tequipage^  of  bills  of  lading,  and  invoices  of  the  cargo 
fix^m  St  Thomas ;  the  having  given  an  invoice  to  the  sii> 
peroargo ;  his  refusal  to  be  examined ;  the  having  np  dear* 
ance  or  papers  on  board  to  show  the  destination ;  the  mas* 
ter's  passing  as  another  person;  the  omission  in  case  there 
had  been  a  change  of  commander  of  having  that  circum* 
stance  authenticated  by  a  document  from  some  public  offi- 
cer at  the  port  of  his  departure,  and  the  answers  of  the 
captain  when  on  interrogatories. 

A  day  or  two  after  the  promulgation  of  this  decree^ 
•Bayley  arrived  at  the  Cape,  where,  on  the  9th  of  March, 
he  presented  to  the  tribunal  of  captures  a  memorial  request- 
ing a  rehearing.    In  this  he,  after  pledging  himself  to  dis- 
prove the  principal  fiicts,  accounts  for  the  want  of  a  rob 
cPejuipage  of  his  crew  on  the  former  voyage,  by  saying,  that 
his  cargo  from  St  Thomas  consisted  of  negroes  who  worked 
the  vessel,  and  that,  on  the  voyage  in  which  he 
[*76]    was  captured,  *he  had  one;  but  it  had  been  taken 
from  him  by  the  English,  when  they  made  prize  of 
the  privateer' which  he  was  on  board  of. 

On  this  memorial  a  rehearing  was  had,  in  which  the 
former  sentence  was  confirmed,  adding,  as  a  further  reason, 
(but  without  noticing  the  want  of  a  clearance,)  that  the 
imposition  in  passing  for  Bayley,  was  evident  from  the 
signature  to  the  two  petitions  being  signed  "  Balay,"  and 
the  signature  of  the  bill  of  lading  "  Bayley."  That  also  in 
his  petition  to  committee,  he  began  to  sign  "  Bal"  instead 
ofBay.** 

After  this  affirmation  of  the  judgment  in  the  inferior 
court,  Amoresta  put  in  a  claim  for  the  property  as  his  owd. 
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which  was,  on  the  26th  Jane,  1798,  dismissed  with  costs 
and  damages.  Interest,  loss,  and  abandonment,  were  ad« 
mitted. 

Upon  these  facts  a  verdict  was  taken  for  the  plaintifl^ 
subject  to  the  opinion  of  the  court,  upon  the  whole  matter, 
whether  it  should  stand,  or  judgment  of  nonsuit  be  entered. 
But  as  the  decision  turned  only  on  the  effect  of  the  transfer 
on  the  warranty,  it  is  needless  to  detail  the  arguments  on 
any  other  point   » 

Hoffman^  for  the  plaintifEs.  The  warranty  is  not  affected 
by  the  transfer  to  Amoresta;  it  being  subsequent  to  both 
the  underwriting  the  policy  and  capture  of  the  vessel.  It 
is  sufficient  if  the  warranty  was  complied  with  at  the  time 
of  sailing,  and  is  not  altered  by  any  act  of  the  assured 
during  the  continuance  of  the  voyage.  EJen  v.  Parkin9on^ 
Doug.  732.(a)  Salouod  v.  Johnson^  Park,  864,  and  admit- 
ted in  Tyson  v.  Ourney^  8  D.  &  E.  477.  The  transfer  waa 
after  the  voyage  had  been  defeated,  and  a  technical  loss  in- 
duced by  the  capture.  This,  too,  for  the  sake  of  recover- 
ing the  property* 

HarUon  and  Troiip^  contra.  The  property  warranted 
neutral,  must  be  so  not  only  at  the  inception,  but  continue 
so  during  the  prosecution  of  the  voyage,  and  even  after 
capture  ;(6)  for  otherwise  it  may  take  away  the  right  of  the 
insurer  after  the  abandonn^ent  to  recover.  After  an  origi- 
nal compliance  with  the  warranty  of  neutral  property,  a 
transfer  by  the  assured  to  a  belligerant  operates  as  a  con- 
dition subsequent,  and  defeats  the  contract  from  that  time. 
This  distinguishes  it  from  a  want  of  neutrality  at  th^  com- 
mencement   In  that  case,  as  the  policy  never  attached, 

(a)  See  t^rtado  v.  Bogen,  3  Bos.  as  PulL  191,  that  an  iMDranoe  eflbcted 
In  Qfeat  Britain  on  a  French  ship,  preTions  to  hoetilitiei^  dooe  not  coTer  a 
loM  by  British  captnre. 

^)  Thia  position  miiai  be  taken  with  the  qnaHflcationof '*ibror  bjf 
cfanj  wilftU  act  of  the  anored." 
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[*77]  the  premium,  *if  there  has  been  no  fraud,  may  be 
demaudedi  but  in  this  it  oannot  The  effect  of 
such  a  transaction  may  be  very  prejudicial.  Suppose  there 
kad  been  a  restofation,  and  the  yeoBel  in  proceeding  on 
her  voyage  had  been  taken  by  an  Engliah  cruiser,  a  eon* 
d^nnation  moat  bave  ensued.  The  transfer,  too,  could 
not  bave  been  of  a  part  of  the  insurance;  it  must  have 
been  for  the  whole  of  the  property,  as  a  claim  was  put  in 
for  the  whole,  which  could  not  have  been  at  all  8upported| 
without  a  proof  of  actual  assignment 

jBamtZton,  in  reply.  The  qtw  anima  most  decide  the 
tonsfen  If  to  merely  secure  for  advanceSi  and  the  daim 
interposed  to  rescue  the  property  fixHn  tbe  fangs  of  the 
captors  in  aid  of  the  insurer,  it  ougbt  never  to  piejujioa 
the  insured. 

Spbkcbr,  J  delivered  the  opinion  of  the  court  The 
jdaintifb'  counsel  have  attempted  to  show  that  the  transfer 
to  Amoresta  was  only  an  assignment  of  the  insurance,  and 
not  of  the  vessel  or  money ;  this  is  a  refinement  not  war- 
ranted by  the  fact :  and  though  it  be  true  that  upon  a 
warranty  of  neutrality  the  happening  of  an  event  which 
dianges  the  neutral  character,  without  any  act  of  the  party, 
will  not  be  considered  a  breach  of  the  warranty ;  yet  it  is 
equally  true  that  the  party  who  so  engages  for  the  neu- 
trality of  the  subject  insured,  pannot  himself  change  the 
neutral  character  of  the  subject  without  the  forfeiture  of 
his  right  on  the  policy.(a)  Here  Ferrall,  after  capture, 
but  before  condemnation,  assigned  one  half  of  the  subj^t 
insured  to  one  of  the  belligerants,  and  thereby  infringed 
his  warranty.  It  is  not  any  answer  to  the  objecti<Hi  to 
say  that  the  condemnation  was  not  on  this  ground ;  or  that 
this  was  after  capture ;  the  loss  was  not  oonsununftted  until 

(a)  Dovg.  906.    Th»  parttos  thomielTes  ounot  change  tbe  natoie  of  the 
policT'. 
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oondemnation.  The  warranty  has  not  been  complied  with, 
and  the  transfer  might  have  increased  the  risk.  On  this 
groand,  the  court  is  of  opinion  that  by  the  transfer  to 
Amorestay  the  insui^rs  are  discharged,  and  that^  therefore, 
jadgmeftit  of  nonsuit  be  entered. 

Judgment  of  nonsuit; 


MiLWARD  against  Hallett. 

A  ■MSler  of  ik  ship  who  has  drmim  a  bill  oa  his  owner  for  the  amoatit  of 
money  advanoed  to  him  to  pay  exporting  duties  on  a  cargo  delivered  to 
his  owner,  and  to  enable  him  to  return  home  with  his  vessel,  is  a  com- 
petent witness,  without  a  release,  in  an  action  by  the  person  lending  the 
Bioney  against  the  owner,  though  the  bill  be  unaccepted,  as  he  is  equallj 
liable  to  both  partien.  A  master  of  a  sh^  oon  bind  his  owner  by  a  bill 
of  exchange  drawn  for  necessariea 

Tms  was  an  action  on  the  usual  money  counts,  to  re-' 
cover  a  sum  advanced  to  the  captain  of  the  defendant's 
ship  when  abroad,  and  for  which  the  captain  had  drawn  bills 
upon  his  owner,  who  had  refused  to  accept  them. 

*Some  time  in  January,  1801,  the  vessel  sailed  [*78] 
from  Philadelphia  to  Port  Republican,  in  Hispa- 
nolia,  under  a  charter  party  to  James  Yard,  of  Philadel- 
phia. In  February  she  arrived  at  her  place  of  destination, 
had  discharged  her  outward  cargo,  and  taken  in  part  of 
one  for  Europe,  pursuant  to  her  charter  party,  when  in- 
formation was  received  that  Yard  had  become  a  bankrupt. 
Upon  this  (according  to  the  testimony  of  James  Hussey, 
the  master  of  the  vessel,  who  was  admitted  as  a  witness) 
Chambaud,  the  merchant  in  Port  Bepublican  to  whom  the 
ship  was  addressed,  refused  to  furnish  any  more  of  her 
lading,  and  demanded  restitution  of  thatwhieh  had  already 
been  put  on  board. '  The  master  refusing  to  comply  with 
this,  legal  proceedings  were  thereupon  commenced  to  enforce 
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a  redelivery.  These,  however,  failed;  but  the  master  was, 
notwithstanding,  prevented  from  sailing  with  his  cargo, 
bj  the  French  admiral,  who  threatened  that  unless  the  cai^go 
was  relanded,  he  would  detain  the  vessel  till  a  court  firom 
the  first  counsel  should  sit,  before  which  time  the  bottom 
of  the  vessel  would  probably  drop  out  Upon  this  the 
master,  supposing  it  best  for  the  interest  of  all  concerned 
gave  up  part  of  his  cargo,  retaining  only  85  hogsheads  of 
sugar,  and  a  quantity  of  logwood.  For  the  purpose  of 
paying  the  exporting  duties  on  these  goods,  and  the  ne- 
cessary expenses  of  the  ship  in  consequence  of  this  deten- 
tion, the  money  in  question  was  borrowed.  The  voyage 
being  thus  broken  up.  Captain  Hussey  returned  to  New 
York  with  the  ship,  and  delivered  her,  together  with  86 
hogsheads  of  sugar,  and  80,000  weight  of  logwood,  to  tbe 
defendant,  and  rendered  him  a  full  account  of  all  his 
transactions.  On  the  part  of  the  defendant  the  deposition 
of  the  mate  was  read  in  evidence.  He  testified  that  the 
principal  part  of  the  outward  cargo  belonged  to  Yard ; 
that  the  defendant  had  on  board  35  barrels  of  prime  pork, 
and  20  of  bee^  over  and  above  the  ship's  stores,  together 
with  86,000  bricks.  That  there  was  some  property  on 
board  belonging  to  other  persons  which  the  master  sold, 
and  received  the  proceeds.  That  the  freight  of  these  must 
have  amounted  to  upwards  of  100  dollars.  That  the  part 
of  the  cargo  relanded  by  Captain  Hussey  was  delivered  up, 
contrary  to  the  express  directions  of  the  defendant,  which 

the  captain  had  received,  and  showed  to  the  wit^ 
[*79]    ness.    That  *Hus8ey  told  him  that  the  exporting 

duties  on  the  sugar  retained,  and  the  expenses  of 
relanding  the  others,  amounted  to  eleven  or  twelve  hun- 
dred dollars.  The  mate  also  swore  there  were  no  other 
expenses  of  any  consequence  attending  the  ship,  except 
the  repairing  of  a  fore-yard,  which  cost  about  thirty-six 
dollars.  The  jury  having  found  for  the  plaintiff,  a  motion 
was  now  made  to  set  aside  the  verdict,  and  grant  a  new 
trial,  upon  the  following  grounds :  1.  Because  Hussey  was 
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an  incompetent  witness,  without  being  released  by  the 
plaintiff;  2.  Because  it  was  not  in  his  power  to  bind  the 
defendant  by  the  contract  which  he  made  with  the  plain- 
tiff 

Boyd^  for  the  defendant  Supposing  the  general  reason- 
ing of  equal  liability  to  be  good,  it  does  not  hold  in  the 
present  case.  Hussey  is  liable  to  the  plaintiff  in  damages, 
to  the  amount  of  10  or  20  per  cent  on  his  protested  bill. 
This,  therefore,  gives  a  preponderance  of  interest  in  favor 
of  the  plaintiff.  The  case  from  7  D.  &  E.  which  may  be 
relied  on  by  the  plaintiff  was  not  like  this.  It  was  de* 
termined  on  the  necessity  of  reoeiving  the  testimony 
offered.  But  the  captain  could  not  bind  his  owner  in  this 
way.  He  can  do  it  only  through  the  medium  of  his  ship. 
The  case  shows  the  money  was  borrowed  to  extricate  the 
property  of  Yard,  and  pay  the  exporting  duties  of  the 
sugar.  The  receipt  of  it  does  not  give  the  defendant  any 
right  to  it^  for  as  Yard  has  become  a  bankrupt,  it  is,  hj 
the  operation  of  the  10th  section  of  the  bankrupt  law, 
vested  in  his  assignees,  by  whom  we  are  liable  to  be 
called  on. 

Caifies^  contra.  Evam  v.  WtlUams^  7  D.  &  E.  481,  (n.) 
ia  in  point  The  case  runs  g[uaiuor  ped^tis  with  this.  The 
captain  of  an  Indiaman  drew  a  bill  on  his  owners  for 
money  expended  on  account  of  the  ship.  He  was  held  a 
good  witness,   because   eqiudly   liable.(a)     The  qua'nJtum 

(a)  If  tbe  rale  antooectoatly  kid  down  (Peyhn  y.  BaUOt,  1  Caines'  Rep. 
Mt  n.  (a,)  retpecting  the  inoompeto&oe  of  witnesees  be  correct^  the  myerse 
of  its  prinoiple  will  deteimine  their  oompetencj.  When,  thereforo,  the  legal 
effbet  of  the  yerdiot  will  not  operate  to  the  immediate  advantage  or  diaad- 
Yantage  of  a  penon  testaQring,  such  person  is  a  competent  witneaa.  From 
this  principle  it  foUowSi  1.  That  pwrtiea  to  the  record  are  admissible,  when 
it  appears  judicially,  ftom  the  proceedings  in  the  soit,  that  their  liabilitj  ia 
detetmfaied  or  merelj  possible ;  as  in  an  indictment  ibr  an  assault  and  bat- 
tecy,  one  defendant^  who  has  submitted  and  been  fined,  Ibr  the  other ;  (i2» 
▼.  Fkkher^  1  Stra.  633,)  a  oo^efendant  in  trover,  after  judgment  against  him 
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of  liabilkj  cannot  be  considered  bj  the  court  That 
wotdd  be  to  try  the  respective  caoseSi  and  settle  on  the 
bench  the  amount  of  verdicts.  That  a  master  can  bind 
his  owners  bj  a  bill  drawn  upon  them,  on  account  of 

hj  ddkal^  to  show  that  the  other  never  intermeddled;  ^  Ward  r,  Baydon  df 
Ventom^  2  Ssp.  Rep.  652,)  ao  in  trespass,  to  exculpate,  bat  not  to  inculpate, 
him  hf  testifjing  for  the  plaintiff,  and  putting  it  in  bis  power  to  levy  all 
Againsk  the  other;  Ohafntan  r.  GfWfea,  per  Le  Mane;  J^  S  Oattp.  SS8  n*) 
4tliikrt  it  the  cfhtn&jfomdr  be  boI  made  a  deltodant ;  (id.  ibid.)  o? eimlias,  in 
thia  respect,  Barnard  y.  Dawaotif  cited  in  tbe  same  case,  and  stated  1  Gained 
Rep.  367  n.  (a,)  which,  howeyer,  does  not  seem  to  be  law ;  for  a  yerdict  and 
Judgment,  without  satis&otion,  would  be  no  defence  to  the  Witness.  BesidciB^ 
the  distinctton  of  Le  Blane  is  rather  shaken  bj  Lord  EIleiiboroac|b,  wh# 
allowed  a  oo-deAnda&t  in  ejectment,  against  whom  Judgment  iiad  gone  taj 
defiml^  to  proye  the  other  defendant  in  poasession,  it  being  a  mere  poosibili^ 
that  the  plaintiff  would  go  against  him  alone  for  the  mesne  profits;  {Doe  r, 
Oreoif  4  Esp.  Rep.  197,)  so  those  in  the  9imtU  cum  in  trespass  if  nothing  be 
proyed  against  them;  (Stj.  401.)  or,  if  they  haye  made  satIs&e(ion»  to  prore 
k;  {Bopkt  y.  Mmeif  BuH  N.  P.  286^)  so  when  a  wHness  does  not  appesr 
indiyidoallj  on  the  record,  though  he  may  be  one  of  the  body  who  do,  if  it 
be  shown  thai  he  has  no  kind  of  interest ;  as  a  mere  trustee  for  a  public 
charity  who  is  one  of  a  corporation,  sued  by  its  corporate  name.  WeUer  y« 
OovemoTf  Ac,  of  Via  IbundUng  Bupital,  Peake*s  Oas.  153,  before  Kenyon, 
Ch.  J.  In  Penasylyania  a  pkiatlff  on  the  record  who  was  a  oertifleaM 
bankrupt,  and  had  released  his  interest  at  the  bar,  was  held  competent  in  a 
suit  canied  on  for  the  benefit  of  his  estate,  but  in  which  his  assignees  had 
giyen  aecority  for  the  costs;  (AtJEwen  y.  GOfbi,  4  DalL  137,)  so  when  the 
party  to  the  record  in  whose  ikyor  the  rule  of  exclusion  would  opemte,  ia 
wilUng  to  waiye  its  benefit,  and  the  ctiier  consents  to  be  ezamfaied;  as  cm 
of  twoplafatiflh,  in  behalf  of  the  deibndant;  {Wmam$onr.  ISffiMl  df  Ififrdm, 
1  Xaiu.  378,)  in  the  report  of  whkib,  as  printed  in  the  liew  Yoit  edition  by 
Riley,  the  parties  appear  to  be  reyeraed. 

2.  Persons  interested  in  the  subject  matter  of  the  suit  when  their  intereSli 
would  be  unaffected  by  the  eyent,  and  must  necessarily  remain  the  same, 
whether  the  yerdict  be  fbr  the  plainliff  or  deltodanl;  m  tenant  in  fee  of  the 
inheritance  to  prove  the  lease  in  an  ejectment,  where  both  i^akrtiff  and  ds< 
fendant  daim  under  him ;  (Hm  r.  Shoann,  Sty.  481,)  or  an  origfaial  lessor, 
under  whose  lessee  tlie  defendant  holds,  to  proye  whether  he  demised  first 
to  the  plaintiff,  or  afaother  person;  {Bear.  Batmoood,  3  D.  as  Bl  808,)  or  a 
purchaser,  who  has  reeoyered  Judgment  ftgahMt  the  dsfeftdsnt  fer  a  fiPavd  in 
seUing  Und  to  which  he  had  no  tttle^  to  ttttiQrIa  another  aottoB/or  the 
plamtiff,  who  had  bought  under  the  same  sale;  (P^rirehOd  r.  Brne^  1  Bay^ 
C4kse8  in  Error,  286,)  so  when  the  Inlcreirt  IB  not  bCBeficia^  but  fldousiy; 
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their  vessel,  was  settled  in  Sansum  v.  Braginton^  1  Ves.  sen. 
443.  and  in  Gary  v.  Whiie,  1  Bro.  Pari.  Cas.  284.    Neces- 
sity requires  it ;  for  many  persons  will  not  lend 
on  bottomry,  *who  may  advance  on  bills.    Every    [*80] 

M  an  exoctttor  in  trust,  though  he  has  acted ;  (Lowe  r.  JdUf%  1  Black.  366 ; 
Conwf^  V.  Iskam^  1  Day's  Cases  in  Error,  35,}  or  an  assignee  in  trust,  to 
show  that  he  had  no  real  interest,  where  the  conveyance  is  by  the  cestui  que 
truBt,  in  whose  Eame  the  suit  is  brouglit     Wilson  v.  Speedy  3  Cranch,  283. 

3.  When  the  interest  is  merely  a  possible  or  consequential,  but  not  certain 
or  immediate  result  of  the  Terdict,  as  a  steward  or  a  court,  to  prove  a  fine 
diie  to  the  lord  on  admissions  during  his  minority,  though  on  such  the  wit- 
ness would  be  entitled  to  a  fee;  (Chamfum  v.  Atkinson^  3  Keb.  90,)  or  a 
person  who  expects  to  be  a  deputy  to  the  party  for  whom  he  testifies^ 
should  he  obtain  an  office^  which  he  seeks  to  avoid  in  a  scire  facias ;  (.flbi- 
nmg's  Case^  1  Kod.  21,)  or,  on  a  justification  in  trespass  that  the  locus  in  qtia 
is  a  highway,  the  owner  of  an  adjoining  lot  who  has  agreed  to  let  the  de- 
fendant peas  across  it  for  a  certain  rent,  which  privilege  cannot  be  enjoyed 
without  establishing  the  road ;  (PoUard  v.  Scoti^  Peake's  Cas.  18,)  so  where 
the  interest  is  a  consequential  right  to  an  oflQce  of  mere  authority,  that  ii 
sot  beneficiary.     The  King  v.  Bray,  Cmi.  temp.  Hardw.  358. 

4.  Where  the  interest  in  a  fbnd  is  transferred;  as  that  of  a  creditor  who 
has  sold  his  chance  of  recovering  a  debt  to  a  third  person,  to  testiQr  for  hiin. 
Qranifer  v.  FwUmg,  I  Stra.  507  ;  2  Black.  12Y3,  8.  a 

6.  Where  the  interest  which  did  exist  becomes  impossible ;  as  that  out  of 
the  ftiture  profits  of  an  adventure  ui  goods  which  are  lost  h^fon  sold.  Robert- 
son V.  Trsneh^  4  Esp.  Bep.  246,  or, 

6.  Where  it  is  in  apy  way  destroyed,  as  that  of  a  borrower  of  money  on 
usurious  terms,  to  prove,  after  payment  of  the  debt,  the  fhct  of  usury ;  {SmxOi 
%.  JhrageTf  2  Esp.  Rep.  486 ;  Pettingdl  v.  Brown^  ante,  vol  1,  p.  168,)  or  a 
drawer  of  a  bill,  who  has  not  received  due  notice,  to  prove,  hi  an  action 
against  the  acceptor,  that  it  is  paid.    Humphrey  v.  Mbxon,  Peake's  Cas.  63. 

7.  Where  the  interest  is  not  immediate  on  the  fund,  though  the  witness 
may  ultimately  be  paid  out  of  it,  as  a  creditor  of  a  bankrupt;  who  has  not 
proved  his  debt,  to  support  the  oommission,  WtSiams  v.  Stevens^  2  Gamp. 
300. 

8.  Where  it  remains  unaltered,  as  that  of  a  certificated  bankrupt  under 
the  law  of  the  United  States,  to  testify  in  favor  of  his  estate  when  it  will  not 
p^y  26  per  cent    Ph4Bnix  v.  Dey  and  others,  6  Johna  Rep.  412. 

9.  Where  it  is  only  in  the  general  ability  of  the  party  to  pay,  and  creates 
no  new  liability  to  the  witness,  as  an  agent  entitled  to  a  commission  on  goods 
sold,  to  prove  the  sale  and  delivery;  {Dixon  and  others  v.  Oooper,  3  WUs.  40,) 
or  a  creditor  to  testi^  for  his  debtor,  though  suing  for  the  recoyety  of  the 
amount  of  the  very  goods  for  which  the  debtor  is  liable  to  him.  Whits  t. 
BorJB^,  0<  oL,  4  Esp.  Rep.  22. 
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agent  has  an  implied  authority  to  bind  bis  principal 
zespeoting  the  subject  matter  of  his  agency.  The  appoint- 
ment  to  the  command  of  a  vessel  is  a  certificate  of  confi- 
dence by  the  owner,  and  equal  to  a  letter  of  credit  respect- 

10.  Where  the  interest  in  tlie  erent  of  the  scdt  is  a  mere  possible,  and  not 
necessary  liability  in  consequence  of  the  yerdict ;  as  that  oT  a  mere  liability 
to  a  rate  that  may  be  imposed,  but  is  not  in  fact  laid ;  {The  King  r.  frossar, 
4  D.  ft  £.  17  ;  The  King  y.  South  Lvnn,  5  D.  &  E.  664 ;  The  King  y.  UiUk 
Lmnky,  6  D.  &  E.  157 ;  Ihlb  y.  BeOenap,  1  Johns.  Rep.  486,)  or  to  an  inlbr- 
mation  in  the  nature  of  a  ^uo  worroiUo,  if  the  fight  of  the  party  fbr  whom 
oaUed  be  disturbed ;  (The  King  y.  Bray,  Cas.  temp.  Hardw.  368,)  or  that  of  a 
sab-lessee  of  lands  let  out  under  a  coyenant  for  particular  cultiyation,  to 
show  there  was  no  breach;  (Wiahaw  y.  Bamer,  1  Camp.  341,)  or  that  of  a 
person  who  expects  to  be  called  on  for  costs,  but  is  not  txmnd  to  oontribote 
to  them;  {BeniY.  Bakeir^  3  D.  &  E.  27,)  or,  who  considers  himself  bound  in 
^nor  only;  (Pederaon  y.  Stofflee^  1  Camp.  144,  contra  Ibthmnghoany,  Qreen^ 
^m»d^  1  Stra.,  and  the  .doubt  expressed  in  CoUman  y.  THm,  2  Johns.  Rep. 
165^)  upon  which  point,  howeyer,  the  court  haye  in  a  late  case  laid  down 
the  rule,  (TVmIms  of  Lansinghurgh  y.  WtUard,  8  Johns.  Rep.  428,)  that  an 
Ideal  interest  in  a  witness,  if  so  circumstanced  that  It  cannot  be  released  by 
the  party  calling  him,  shall  disqualify  him  hs  a  witness  for,  though  he  may  be 
a  witness  against  such  party :  a  principle  that  seems  to  recognize  a  legal 
nonentity,  as  a  legal  disqualification,  contrary  to  the  position  that  the  law 
acknowledges  only  legal  consequences.  The  rule  seems  also  to  be  impugned 
by  a  more  recent  decision,  (Oiipin  y.  Vincent^  9  Johns.  Rep.  219,)  in  whidi 
the  court  say,  that.^s  the  contribution  to  the  suit  (which  was  the  ground  of 
incompetency  urged)  depended  on  the  yolition  of  the  witness,  and  on  the 
oontingency  of  his  being  asked,  and  upon  his  sense  of  the  general  practioe 
and  principles  on  such  occasions,  **  there  was  no  fixed  or  certain  legcU  inter* 
est,"  to  disqualify,  and  the  witness  therefore  competent 

11.  Where  the  interest  is  a  liability  to  the  party  for  whom  called,  only 
when  the  other  party  is  liable  to  him,  as  a  payee  to  prove,  for  an  endorsee^ 
that  the  de&ndant,  who  drew  the  bill,  had  promised  payment  after  it  became 
due.     Stevens  y.  Jjynchf  2  Camp  332. 

12.  Where,  though  it  be  to  exoherate  himself  in  the  suit  in  which  he  tes- 
tifies, it  makes  him  liable  over;  as  a  joint  debtor,  to  prove  that  money  of 
his  co-debtor 'S  was  in  the  hands  of  the  defendant  as  gnrnisliee  in  an  attach- 
ment issued  against  the  co-debtors.    MLeod  v.  Johnson,  4  Johns.  Rep.  126. 

13.  Where  the  interest  from  liability  is  removed;  as  an  owner  of  a  ves- 
sel who  has'  paid  to  a  shipper  of  money  more  than  the  amount  for  which 
bills  of  lading  weife  signed  and  been  reimbursed  by  his  captain,  to  testify  fcf 
him  in  his  suit  against  the  shipper  for  the  money  so  paid.  (Tortes  v.  BiUingi, 
I  Johns.  Cas.  270. 
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ing  his  ship.  It  is  enough,  if  she  be  in  difficulty,  to 
authori25e  any  one*  to  lend.  The  visible  necessity  of  the 
Vessel  is  all  a  lender  is  bound  to  look  to.  If  she  cannot 
depart  without  money,  he  is  warranted  in  advancing,  and 

14»  When  the  witne8S*a  liability  in  the  sait  remains  unaltered,  as  that  of 
a  person  who  baa  sold  a  horse  with  a  warranty  of  his  sonndness,  to  prove 
that  he  was  so  when  he  sold  him,  in  an  action  on  a  similar  warranty  against 
a  subsequent  vendor;  {Briggs  y.  Orick^  5  Bsp.  Rep.  99,)  or  a  joint  seller  of 
lands  to  which  he  had  no  title,  for  the  other  sellers  who  were  sued  in  an 
action  on  the  oase  for  the  same  fraud ;  {Phdps  ▼.  WiwMlf  1  Day^s  Cases  in 
Error,  269,)  or  a  commoner  testifying  for  a  prescriptive  right  in  a  fellow 
commoner  in  a  particular  estate,  though  he  may  have  correspondent  rights. 
Baker  v.  Bent,  3  D.  ft  E.  33. 

16.  When  the  liability  is  on  another  point  than  that  for  which  called;  as 
a  deputy  jailer  who  has  taken  a  bond  to  the  sheriff  for  the  liberties,  to 
testify  for  the  sheriff  in  an  action  against  him  for  an  escape  of  a  prisoner  in 
the  custody  of  the  deputy.    Stewart  v.  Kip,  6  Johna  Rep.  256. 

16.  A  witness,  though  lUtbie  to  the  defendant,  if  the  plaintiff's  case  turn 
out  differently  from  what  stated,  is  nevertheless  competent  to  prove  it,  if  the 
defendant  .would  still  be  liable  to  Uie  plaintiff;  as  a  captain  to  prove  avessrt 
not  seaworthy  in  an  action  against  the  o?mer  for  negligently  carzyiog  gooda 
freighted.    Lay  v.  SbUockf  Peake,  lOL 

17.  There  is  a  class  of  persons  who  are  said  to  be  witnesses  from  necessity, 
such  as  agents,  factors,  brokers,  and  others  who  act  between  the  parties  to 
a  suit ;  but  perhaps  the  principle  would  be  more  aocurately  laid  down  by 
saying,  that  all  persons  in  the  mutual  confidence  of  parties  litigant  are  com- 
petent witnesses  between  them,  on  the  subject  in  which  employed ;  as  a 
book-keeper,  to  whom  goods  were  delivered,  to  prove  their  direetion; 
{Spencer  v.  GiMUng,  et  cUL,  Peake^  129,)  or  a  servant,  to  whom  money  haa 
been  paid  for  his  master,  to  show  that  it  was  given  into  his  hands;  {Mathewt 
T.  Maydont  2  Bsp.  509,)  so  to  prove  that  goods,  for  which  he  had  an  order 
ia  his  fiivor,  were  delivered  over  to  the  defendant ;  (BurlingJuan  v.  Deyer,  2 
Johns.  Rep.  189,)  or  an  agent,  who  applied  to  a  broker  to  get  insuranoe,  to 
prove  the  order  and  representations ;  (Mdckay  v.  BhineUmdeTf  1  Johns.  Gas. 
408,)  or,  though  employed  to  make  a  purohase  on  terms  which  he  exceeds^ 
to  testify  between  vendor  and  vendee.  Bailey  A  Bogert  v.  Ogdeiit  3  Johns^ 
Rep.  399. 

18.  When  the  interest  in  the  subject  matter  of  the  suit  is  such  that  the 
verdict  cannot  be  used  in  favor  of  the  witness ;  as  that  of  a  widow,  in  an 
action  for  the  recovery  of  lands  claimed  under  her  husband,  out  of  which 
she  is  entitled  to  dower;  {Jackeon  v.  Van  Ihuent  5  Johns.  Rep.  14A,)  or  a 
defendant  in  a  suit  at  law,  to  prove  peijury  in  an  answer  to  a  bill  filed  by 
him  against  the  plaintiff,  for  a  discovery  respecting  the  merits  of  the  question 
between  them ;  (Rex  v.  Botton,  I  East,  6Y2,)  so  if  the  suit  in  which  the  pei^ 
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i«  Dot  bound  to  look  to  the  application,  or  inquire  whatheir 
funds  be  in  the  master's  hands.  Mol.  b.  2,  c.  1,  3.  10; 
Marsh.  689 ;  Abbott,  121.  This  would  be  to  ask  a  stRUi«- 
ger  to  doubt  the  very  man  the  owner  himself  has  trusted. 
He  holds  him  up  to  the  world  as  trustworthy,  and  cannot 
say  the  reverse.  The  same  principle  exists  in  cases  of 
executors.  A  man  purchasing  of  them  is  not  bound  to 
see  to  the  application.  Whale  v.  Bootfi^  4  D.  &  E.  626, 
n.(a)  Though  the  bankrupt  law  transfers  to  the  assignees 
of  Yard  the  property  delivered  to  the  defendant,  it  is 
subject  to  the  lien  for  the  amount  of  the  exporting  duties 
and  freight. 

Boyd^  in  reply.    If  the  master  can  thus  bind  his  owners^ 

jury  18  alleged,  has  terminated  in  faTor  of  the  witnen.  Rex  r.  De  iMo^ 
Peake's  Gas.  104 ;  Bex  r.  Broughton,  2  Stra.  1229. 

The  same  role  holds  in  equitj,  notwithstanding  the  decision  in  JRex  y. 
MmeUme^  cited  4  Bast^  576|  and  The  Kingy,  JBien^  1  Esp.  Rep.  98,  in  which 
the  evidence  went  to  permit  a  party  to  mannfiicture  it  for  himself  Where, 
however,  a  statute  exempts  a  person  from  penalty  or  pmiishment  on  oonvici^ 
ing  another,  a  witness  testifying  to  that  effect  is  competent,  though  the 
verdict  gained  on  his  testimony  may  be  used  by  him  in  his  own  discharge. 
JTaward  v.  Shipleff,  i  Kast,  180. 

It  has  been  a  subject  of  frequent  discussion  whether  a  person  whose  name 
has  been  forged  to  an  instrument,  is  a  competent  witness  to  prove  the  for* 
gery.  In  England  he  is  held  to  be  incompetent ;  (The  King  v.  Boston^  4 
East,  682,  per  Lord  Ellenborough,)  so  in  Connecticut,  {State  v.  Slodgeit  1 
Boot,  634;  State  v.  BrmeoTi,!  Root  307,)  unless  he  comes  withm  the  prin- 
ciple of  Hex  V.  Br<mg7U(m^  vbi  eup, ;  as  where  the  witness  had  recovered  the 
money,  on  a  receipt  for  which  his  name  had  been  forged ;  {WeOa^e  Oaee^  BvSk 
N.  P.  289,)  or  has  been  released  by  the  party  to  whom  liable  by  the  ft>rgery, 
{Dr.  DodtFe  Caae^  2  Leach's  Hawk.  0.  46,  &  24,  n.)  whether  it  would  be  so 
with  us  is  doubtAil,  {The  People  v.  ffoweU,  4  John&  Rep.  296,)  he  is  not  in 
Pennsylvania:  {ReepuUica  v.  Keating^  1  DalL  110;  Femuylvania  v.  I'arre^ 
Addis.  246,)  nor  m  Massachusetts.  CommonweaUh  v.  Ikskhieonf  1  Mass. 
T.  R.7. 

A  further  rule  on  the  subject  of  competency  is^  that  an  interested  person 
is  the  best  possible  witness  against  himsel£  Jaduon  v.  Vredenberghf  1  Johns. 
Bep.  169.  Therefore,  an  uncertificated  bankrupt  to  decrease  his  estate 
Butter  V.  Ooake^  Cowp.  70.  A  witness  to  prove  himself  liable.  See  post,  p^ 
84,  n.  (a.) 
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tiii»  wlude  of  every  shipowner's  property  will  l)e  at  t^^ 
meioy  of  bis  captain^  and  the  (^nsequence  must  be  ruinoiM 
tf>  commerce. 

ThoicpsoKi  J.  The  twp  questions  arising  out  of  this 
oasoi  and  made  on  the  part  of  the  defendant^  aie^  1. 
Whether  Jamea  Hoasey,  was  a  o(»npetent  witness ;  2. 
Whether  the  defendant  is  bound  by  the  contract  Hussey 
made  with  the  plaintiff,  and  to  what  extent; 

I  think  the  master  of  the  vessel  was  a  competent  wit* 
ness.  His  testimony  would  tend  equally  to  charge  himself 
on  mj  event:  and  although,  perhaps,  he  might  himself 
have  ol|)ected  against  being  examined,  yet,  as  hi^  interest 
between  these  parties  is  equal,  the  objection  against  hiiA 
eottld,  with  propriety,  be  made  by  neither.  The  witness 
was  liable  to  the  plaintiff  on  his  bill  of  exchange  which 
he  had  drawn  on  the  defendant,  which  had  not  been  accept- 
ed :  and,  if  he  had  borrowed  the  n^ney  fix>m  the  plaintiff 
in  ca2)actiy  of  master  of  the  vessel  of  which  the  defendant 
waa  owner^  and  had  misapplied  that*  money,  he  would  be 
responsible  to  the  defendant  for  such  misapplication.  He 
waa  therefore  com,petent,  not  on  the  ground  of  ne- 
ee^si^,  *but  because,  as  betweeA  these  parties,  he  [*81] 
atood  perfectly  indifferent  on  the  score  of  interest, 
which  must  exclude  every  presumption  of  bias  on  his  mind 
With  respect  to  the  second  question,  there  is  no  doubt  but 
the  maater  of  i^  vessel  may  make  his  owners  personally  re- 
iqpOBsible  for  necessary  expenditure^  relating  to  the  usual 
efiaployment  of  the  vesseL  The  master  is  held  up  to  the 
ifOxM  as  the  agent  of  the  owners.  His  character  and  situ: 
ation  furnish  presumptive  evidence  of  authority  from  the 
owners  to  act  for  them  in  such  cases.  But  in  order  to  make 
the  owners  responsible,  it  is  necessary  the  supplies  fur- 
nished the  master  should  be  reasoably  fit  and  proper  for 
the  occasiDn;  Abbott,  108;  or  that  the  money  advanced 
to  him  for  the  purchase  of  them,  should  at  the  time,  ap- 
pear to  be  wanting  fo^  that  purpose ;  the  contrary  would  fur- 
'  Vou  n.  16 
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nish  a  strong  presiimption  of  fraud  and  coUosion  on  the  part 
of  the  creditor.  The  court,  however,  I  think,  ought  not  to 
be  scrupulously  nice  in  requiring  the  creditor  to  show  this 
necessity,  to  the  full  extent  of  the  money  advanced.  The 
master  is  elected  and  appointed  by  the  owners,  and  by  their 
appointment  of  him  to  a  place  of  trust  and  confidence,  (1 
Bit).  Pari.  Cas.  284,)  they  hold  him  forth  to  the  public  as 
a  person  worthy  of  such  trust  and  confidence.  The  exist- 
ence and  extent  of  such  necessity  were  proper  questions 
for  the  determination  of  a  jury.  The  master  swears  that 
the  money  borrowed  was  for  the  purpose  of  paying  the 
necessary  expenses  of  the  ship,  and  the  exporting  duties  of 
the  cargo,  the  whole  of  which  has  been  delivered  to  the 
defendant,  together  with  a  full  account  of  all  the  transao* 
tions.  So  that  if  all  the  money  borrowed  was  not  expended 
for  the  purposes  for  which  it  was  loaned,  it  has  been  ac* 
counted  for  by  the  master.  There  can  be  no  doubt,  I  think^ 
that  the  captain  had  a  right  to  borrow  money  on  the  credit 
of  his  owner,  to  pay  the  necessary  expenses  of  the  Mp,  and 
the  money  applied  to  the  payment  of  the  exporting  duties 
was  clearly  for  the  benefit  of  the  defendant ;  he  was  inter* 
ested  in  the  outward  cargo,  and  it  is  fidrly  to  be  presumed 
he  was  also  in  the  return  cargo.  At  any  rate  the  whole 
of  the  cargo,  upon  which  the  exporting  duties  were  paid, 
has  been  delivered  to  the  defendant,  and  upon  which  he 
will  have  a  lien  for  the  repayment  of  the  money  against 

any  claim  on  the  part  of  the  assignees  of  Yard. 
[^82]    *There  appears  some  contradiction  between  the  mas* 

ter  and  mate  as  to  the  extent  of  the  necessity  of  the 
expenditures ;  their  credibility  was,  however,  a  proper  sub- 
ject for  the  jury,  with  whose  decision  I  see  no  reasonable 
ground  for  dissatisfaction.  I  am  therefore  of  opinion  that 
the  plaintiff  ought  to  have  judgment 

Kent,  J.  It  will  not  be  requisite  for  me  to  examine  the 
first  question,  because,  admitting  Captain  Hussey  to  have 
been  a  competent  witness,  I  am  of  opinion  the  plaintiff  is 
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not  entitled  to  recover.  There  was  no  special  authority 
giyen  to  the  captain  to  binil  the' owner  of  the  yessel.  All 
the  power  that  he  had  was.  derived  from  his  general  and 
ordinary  character  as  master ;  and  in  that  character,  he  can 
only  bind  the  owner  of  the  ship  to  contracts  relative  to  the 
usual  employment  of  the  shipi  and  the  means  requisite  for 
that  employment  Abbott,  88,  92,  94,  97 ;  Abbott,  102  ; 
1  Bra  Pari.  Cas.  284.  This  power  relates  only  to  the  car' 
riage  of  goods^  and  the  supplies  requisite  for  the  ship.  The 
master  quoad  the  cargo  is  limited  to  the  duties  and  authori- 
ties of  safe  custody  and  conveyance,  and,  except  in  cases 
of  unforseen  necessity,  he  is  a  stranger  to  the  cargo  beyopd 
those  purposes.  8  Eob.  Adm.  Bep.  257,  258.  The  Qon- 
tract,  in  the  present  case,  was  not  respecting  the  employ- 
ment  of  the  ship.  It  was  wholly  distinct  from  it  The 
payment  of  the  export  duties  at  Port  Bepublican  was  made 
by  the  master,  in  the  assumed  character  of  agent  respecting 
the  cargo^  and  whether  well  or  ill  assumed,  is  perfectly  im* 
material  as  it  concerns  the  owner  of  the  ship.  He  can 
only  be  affected  by  contracts  relative  to  the  master's  trust, 
who  is  set  over  the  ship,  and  not  over  the  cargo ;  and  the 
owner  of  the  ship  cannot  be  bound  by  any  contract  of  the 
master  concerning  the  purchase  of  goods,  or  the  charges 
attending  them.  If  this  had  been  a  contract  concerning 
the  destination  of  the  .vessel  from  Port  Bepublican,  the  time 
of  sailing,  or  the  amount  or  species  of  goods  she  was  to 
carry ;  or  if  it  related  to  the  repairs  of  the  ship,  or  the  stores 
and  provisions  requisite  for  the  voyage,  the  question  would 
have  been  very  different  But  it  would  be  of  most  dan* 
gerous  consequence  to  shipowners,  to  be  held  responsible 
for  all  the  master's  contracts  and  loans,  relative  to  the  goods 
on  board ;  and  it  would  be  unjust  on  principle,  because 
such  contracts  are  not  within  the  purview  of  the 
master's  trust  It  is  very  clear,  in  *this  case,  that  [*88] 
the  loan  of  the  plaintiff  was  not  requisite  for  the 
ship's  expenses :  the  master  had  funds  in  hand  more  than 
sufficient  for  all  such  purpose&    The  loan  was  for  the  pay- 
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^[leiit  <^  the  export  duties  on  the  sugar  and  kgwood,  and 
the  scigar  and  logwood  were  parchased  with  the  proceeds 
of  the  outward  cargo  belonging  to  Yard,  and  were  de- 
liyered  on  board  for  and  on  behalf  of  Yard,  and,  conse- 
quently, the  property  vested  in  him,  and  went  to  his  assignees. 
The  delivery  of  the  sogar  and  logwood  to  the  defendant,  on 
the  ship's  arrival  at  New  York,  cannot  alter  the  nature  and 
operation  of  the  contract  of  loan;  for  the  defendant  must 
be  responsible  to  the  assignees  of  Yard  for  the  amount  of 
that  cargo.  It  was  formerly  held,  {Johnson  v.  Shippen,  per 
Holt,  Ch.  J.,  2.Ld.  Raym.  982 ;  Salk.  85 ;)  that  the  roas- 
ts of  a  ship  had  no  credit  aboard,  but  upon  the  security  of 
hypothecation;  thiU  he  couMnot  hind  the  owners  personally^ 
and  that  the  hypothecation  must  have  been  for  necessaries 
for  the  ship.  But  in  the  case  of  Oxrey  v.  W7<ite,  Abbott^ 
102 ;  1  Bro.  Pari.  Cas.  284,  it  was  established,  after  great 
litigation,  in  the  house  of  lords,  that  the  owners  were  liable 
for  money  borrowed  by  the  master  for  necessaries  for  the 
ship,  but  it  must  appear  that  the  money  was  wanted  for 
the  necessary  use  of  the  ship,  and  this,  I  apprehend,  is  the 
extent  to  which  the  owners  liability  has  hitherto  been  car* 
ried.  I  do  not  think  that  the  receipt  of  the  cargo  by  the 
defendant  makes  any  alteration  in  the  case.  The  cargo  did 
not  belong  to  the  plaintiff,  and  the  acceptance  of  it  can- 
not, I  think,  be  construed  into  any  affirmance  of  the 
loan,  because  there  is  no  necessary  connexion  between 
the  cargo  and  the  loan,  and  the  defendant  had  a  right 
to  receive  and  detain  the  cargo,  as  a  security  for  the  freight, 
and  It  was  prudent  for  him  to  do  so  since  Yard,  to 
whom  the  cargo  belonged,  had  already  become  a  bankrupt 
But  there  is  another  fiict  which  completely  does  away  this 
inference  of  any  affirmation  of  the  loan,  and  it  is  a  fact  di* 
rect  and  unequivocal ;  and  this  was  the  refusal  to  accept 
the  bill  of  exchange.  !For  these  reasons  I  am  for  the  de- 
fendant 

LiviNGSTOK,  J.    Two  questions  are  made  by  this  case ; 
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1.  Whether  Hossej  could  be  examined  without  a  release 
from  the  plaintiff;  and,  2d.  Whether  his  contract  was 
binding  on  the  defendant  Unless  masters  be  admitted  as 
witnesses  in  cases  of  this  kind  it  will  be  extremelj  difficult 
to  ascertain  whether  such  a  necessitj  existed  as 
would  justify  their  *taking  up  moneys  on  their  [*84J 
owners'  account  I  will  not,  however,  say,  that 
from  necessity  this  testimony  ought  to  have  been  received  $ 
because,  as  the  witness  had  no  interest^  I  see  no  reason  why 
he  should  have  been  excluded.  In  any  event,  he  stood  in- 
different  between  these  parties,  being  liable  either  to  pay  tbe 
money  received  to  the  plaintiff,  or  to  refund  it  in  another 
action  to  the  defendant  Thus  in  7  D.  &  E.  481,  in  notia^ 
it  appears,  that  a  master  who  had,  as  in  thid  case,  drawn  a 
bill  on  his  owners,  was  a  witness  between  the  bill-holder 
and  hid  owners^  he  being  liable,  in  Lord  Kenyon's  opinioa 
to  the  plaintiffs  on  his  bill  of  exchange^  and  to  the  owners 
if  the  money  was  borrowed  improperly,  or  for  himself.  As 
to  the  damages  for  whidi  Hussey  may  be  liable  on  this 
bill,  it  does  not  appear  that  any  are  due ;  and  if  that  be  the 
case,  I  am  not  certain  that  the  defendant,  if  he  wrongfuUj^ 
suffered  the  bill  to  be  protested,  is  not  liable  for  them.  If 
not,  what  is  to  prevent  an  action  on  the  bill  against  Hus« 
sey,  in  which  he  would  be  entitled  to  a  credit  only  for  tho 
sum  recovered  in  this  suit  I  think,  therefore,  he  was  a 
competent  witness.  As  to  the  second  point,  it  is  not  easy 
to  c(^nceive  a  case  of  stronger  necessity  for  making  the  loan 
than  is  here  presented.  It  was  the  only  Way  of  seonring 
tbe  freight,  and  most  manifestly  for  the  owner's  benefit 
Tard  being  a  .bankrupt  made  no  difference ;  for  his  as- 
signee could  not  get  at  this  property  without  discharging 
the  freight,  and  the  moneys  paid  for  exportation  duties. 
This  lien  existed  against  all  the  world.  It  is  true,  thecttBOl 
generally  speak  of  moneys  borrowed  for  repairs  and  neoes* 
aaries,  but  the  same  reasoning  applies  here.  This  was 
money  borrowed  for  the  benefit  of  the  owners,  and  in  re* 
lation  to  the  voyage  then  pursuing^.aud  the  whole  i 
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tion  being  in  good  faith,  it  would  be  hard  to  say  the  mas- 
ter shall  refund  it  himself  Bat  without  deciding  this 
point,  it  appears  that  the  cargo  brought  back  was  received 
by  the  defendant,  who,  it  is  probable  was  immediately  in* 
formed  of  what  his  captain  had  done.  He  must,  therefore, 
for  aught  that  appears  to  the.  contrary,  have  in  his  hands 
the  yery  money  for  which  this  action  is  brought,  and,  at 
any  rate,  the  acceptance  of  the  cargo,  under  these  circum- 
fltanoes,  must  be  regarded  as  an  affirmation  of  the  captain's 
conduct  The  plaintiff  is,  in  my  opinion,  entitled  to  judg- 
ment(a)[l] 

New  trial  refused. 

(a)  Whereyer  a  wimess  ii)  in  all  erents,  liable  to  one  or  other  of  the  partiea 
io  a  Bait,  and  liiB  testimony  goes  only  to  determine  to  which  he  shall  be  so 
liable^  he  Is  competent  Therefore,  in  an  action  hj  the  bolder  of  a  bill 
•gainst  the  drawer,  the  aooepior  is  a  good  witness  to  proye  he  had  no  fnnds 
of  the  drawer's  in  his  hands  at  the  time  the  bill  was  drawn.  Staples  y. 
OkineBf  1  Ssp.  Rep.  322.  So  a  pajee  of  a  biU  of  exchange,  drawn  without 
consideration,  is  competent,  in  an  action  by  his  endorsee  against  the  maker, 
to  proye.  the  time  of  his  endorsement,  and  the  yalue  giyen  for  it;  because 
he  is  liable  to  the  drawer  for  money  paid,  if  the  yerdict  be  against  him,  and 
If  it  be  for  him,  to  the  endorsee  on  the  endorsement  ShnUlfeworth  y.  SUvens, 
1  Camp.  407.  But  where  the  payee  of  snch  a  note  is  discbaiged  under  an 
Insolyent  or  bankrupt  law,  posterior  to  its  date,  he  is  not  a  competent  wit- 
ness for  the  defendant  maker,  because  be  is  not  liable  to  the  plaiutiff  endor- 
see^ and  would  be  to  tl^e  defendant  if  a  yerdict  went  against  him.  MdundreU 
T.  Kmnett,  ibid.  408,  n.  So  an  endorser  of  a  bill  who  has  receiyed  money 
from  the  drawer  to  take  it  up,  may  proye  the  payment  of  the  bill  in  an  action 
by  the  endorsee  against  the  maker ;  for  he  is  liable,  on  his  endorsement,  to 
one  party,  and  to  the  other  for  money  had  and  received ;  the  extra  liability 
to  the  OMts  of  the  action  in  which  he  testifies  is  of  no  importance.  Biri  d 
ol  T.  Kenhaw,  2  Bast,  468 ;  JIderton  y.  Atkmwn^  7  D.  ft  B.  480,  oyerruling, 
in  this  respect^  Buekkmd  y.  TMeard^  6  D.  ft  B.  678;  see  Renaudet  y.  Croetoi, 
1  Caines'  Bep.  168,  and  JPLeod  y.  Johnson,  4  Johns.  Rep.  126. 

[1]  See  New  York  Digest,  tiUe  Witness.  The  competency  of  witnessei^ 
fta,  and  the  roles  heretofore  existing  as  to  witnesses,  have  been  materially 
altered.  Under  tha  Code  of  Procedure,  a  party  to  the  action  may  be  ex- 
amined as  a  witness  at  the  instance  of  tbe  adverse  party,  or  of  any  one  Of 
several  adverse  parties,  and  may  be  compelled  to  testify,  fta  See  Code  of 
Procedure,  p.  163,  §  390 ;  [sec  344,]  see  Bank  of  Charleston  y.  Emerick  db 
JkLVenue,  2  SandC  718;  Park  v.  Uayor,  <fcc.,  of  the  City  of  New  Tork^  3  Com. 
489;  PiBow  y.  BmhneU  and  others,  4  Howard,  9;  Brockway  v.  Stanton,  1 
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Sandf.  640 ;  Anderton  v.  Johnson^  I  SftndC  IIB ;  2  Code  Bep.  66 ;  2  Ooda 
Bep.  T6 ;  2  Sand£  667 ;  and  for  certain  pvpbflos  a  party  maj  offer  himself 
as  a  witness.  See  Myers  y.  McCarthy^  2  Sand£  399,  2  Code  Rep.  143;  see 
examination  of  co-plaintiff  or  co-defendent,  Code  of  1849,  and  amendments 
thereto  passed  1861 ;  Code  of  Procedure,  §  397,  p.  156.  Foe  authorities  on 
the  above,  see  4  How.  272 ;  5  How.  223 ;  5  How.  296;  5  How.  401,  and  6 
How.  281.  Code  of  Procedure,  p.  156,  says,  No  witness  to  be  ezduded  bj 
reason  of  interest,  §  398;  [sea  351,]  and  also  shows  to  whom  this  rule  does 
not  apply  in  §  399,  [sec.  352.]  For  decisions  under  Code  of  1848  and  1849, 
see  7  Barb.  157,  8.  0.  3  How.  401,  S.  G.  1  Code  Bep.  108,  2  Code  Rep.  16, 
6  How.-  8,  also  see  6  Barb.  566.  By  sections  (of  Code)  64^  sub.  15,  this  ap- 
plies also  to  justices's  courts.  See  also  different  decisions  and  opintons  as 
to  competency  and  Incompetency,  FiOow  y.  BuahneUf  2  0.  R.  19, 4  Pr.  Rep. 
9,  1  C.  B.  133,  7  L.  0.  225,  1  Code  Rep.  123 ;  B-ffman  v.  SUphena,  2  G.  B. 
16,  1  G.  B.  113 ;  Farmers  Bank  y.  Paddock^  10  B.  81,  3  How.  401,  lO.'BL 
108,  7  I.  0.  139  -2  G.  B.  33. 
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'ttm  plfldntiff  examine  his  witnew  ftod  ddirer  him  otbt  to  tiie  dufendmit  to 
onM-exMBiDey  and  before  anj  oppottvaalby  effer  to  enable  the  plaintiff  to 
aak  him  anj  qoeationa  in  e^ilanation,  the  wUneas  lUl  down  in  a  flt^  and 
the  plaintiff  go  on  to  examine  other  witnesaeB,  and  try  the  cause,  the  oouit 
wiU  not  afterwards  grant  a  new  trial  to  give  the  plaintiff  an  opportoni^ 
of  letthig  in  the  ffarl^i^r  teetfanony  of  the  same  witntas.  If  tile  delhets  In 
A  yeatel  existing  previoiis  to  the  effocUng  a  poUqr  tt  inannmoe,  be  «ot 
each  as  to  render  the  Teesel  nnseaworthy,  though  she  may  demand  repain 
on  her  voyage,  if  she  perish  in  its  prosecution,  the  amount  of  the  repaira 
required  for  her  anterior  defecta  are  not  to  be  deducted  from  that  of  the 
Terdict,  if  rendered  fbr  a  total  loas.  If  a  judge  misdirect  in  one  poimti 
whidtdoeetiotgotothemeritoortheoBie,aeeotfdlng  lowlildi  tlte.fid> 
iedde^  the  eoort  will  aot^  on  that  aooovn^  order  a  new  trial 

Tex  was  an  action  to  reeoyer  ii  total  loss  by  perils  of 
the  sea,  on  a  policy  of  insurance  on  goods  on  board  the 
aobooner  John,  for  a  voyage  from  New  York  to  Curracoa. 

From  tbe  testimony  of  the  mate  and  master,  who  was 

Voil  IE  17 
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alao  owner  of  the  vessel  in  question,  it  appeared  that  the 
circumstances  of  the  case  were  these : 

The  bottom  of  the  John  was,  at  the  time  of , her  sailings 
a  little  worm-eaten;  bat  she  was,  notwithstanding,  a 
staunch,  tight,  and  strong  vessel,  completely  found,  manned 
and  equipped  for  the  voyage.  On  arriving  a  little  to  wind- 
ward of  her  place  of  destination,  the  captain  perceived  the 
day  too  &r  spent  to  admit  of  running  into  his  port  before 
dark,  and  therefore  lay  too,  lest  he  should  pass  it  in  the 
night  Notwithstanding  this  precaution,  on  looking  out, 
at  daybreak,  he  found  himself  considerably  to  leeward  of 
Curracoa.  In  order,  however,  to  gain  his  port,  he  contin- 
ued ineffectually  endeavoring  to  beat  to  windward,  till  his 

wood  and  water  were  nearly  exhausted ;  when,  the 
[*86]    ^vessel  being  so  leaky,  from  bad  weather  which 

she  had  encountered,  as  to  require  one  pump  to  be 
always  kept  a  going,  and  sometimes  both;  being  also 
shattered  and  damaged  in  her  rigging  and  sails ;  it  was,  on 
consultation  with  the  officers  and  crew,  determined  to  bear 
away  for  Kingston,  in  Jamaica,  where  they  in  a  few  days 
arrived,  with  the  cargo  uninjured.  The  state  of  the  vessel 
requiring  repairs,  she  was  surveyed,  not  in  a  regular  man* 
ner  under  a  warrant  from  the  court  of  admiralty,  but  at 
the  request  of  the  master,  by  some  seafaring  captains,  who 
pronounced,  as  the  witnesses  deposed,  that  she  could  not 
be  repaired  for  her  worth  at  the  time  of  her  sailing  from 
New  York.  On  this,  and  after  a  fruitless  attempt  to  pro- 
cure a  vessel  to  carry  on  the  cargo  to  Ourracoa,  the  cap- 
lain  broke  up  the  voyage  and  sold  the  cargo,  part  of  which 
consisted  of  perishable  articles,  for  the  benefit  of  whom  it 
might  concern,  at  a  loss  however,  of  nearly  60  per  cent 
So  impossible  was  it  to  procure  a  conveyance  from  Kings* 
ton  to  the  port  of  original  destination,  that  a  passenger, 
who  went  out  in  the  John,  was  obliged  to  return  to  New 
York,  and  again  embark  from  thence  to  Ourracoa.  Hav- 
ing in  some  degree  refitted  the  vessel,  she  sailed  in  ballast 
for  Savannah ;  but  on  her  passage  (as  out  of  her  creW| 
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composed  of  only  five  pensona  and  a  boj,  tvro  had  died) 
she  pot  into  tke  HavaBaa,  wiiere  she  was  hove  down,  re- 
paired and  refitted,  and  a  cargo  of  one  hundred  and  fifty 
'  boxes  of  sugar  iaken  in,  with  which  she  arrived  safely  ia 
the  United  States.  When  at  the  Havanna,  she  was  ex- 
amined, and  her  bottom  found  very  much  injured,  by 
worms,  but  as  the  expense  of  repairing  was  much  less  at 
the  Havanna  than  at  Kingston,  they  were  bestowed  at  the 
former  place,  without  doing  of  which  the  schooner  could 
not  have  ptx)ceeded.  On  the  trial,  the  master,  while  on  his 
cross-examination  by  the  defendant,  was  seized  with  a  fit^ 
and  could  no  further  testify ;  but  neither  party  desired  the 
trial  to  be  put  off  on  that  account. 

The  judge  charged,  that  if  the  jury  believed  the  vessel 
to  be  seaworthy  when  she  sailed,  and  that  the  expense  of 
tepairing  her  when  at  Kingston  would  have  cost  half  her 
value,  they  ought  to  find  for  the  plaintiffs  for  a  total  loss, 
but  in  calculating  the  repairs,  if  they  were  of  opinion  any 
.  were  necessary  on  account  of  injuries  received  by 
means  of  worms  before  the  vessel  sailed,  *the  re-  [*87] 
pairs  for' such  injuries  ought  not  to  be  calculated 
to  the  prejudice  of  the  defendants,  bat  that  they  should 
confine  their  estimate  to  the  damages  subsequently  sus- 
tained during  the  voyage. 

On  this  a  verdict  was  given  for  the  defendants,  to  set  aside 
which  the  court  was  now  applied  to. 

Jones^  for  the  plaintiffs.  The  circumstance  of  the  cap- 
taints  being  seized  with  a  fit  prevented  our  re-examination, 
as  to  points  which  the  defendant's  cross-examination  ren- 
dered necessary.  The  sale  of  the  cargo  was  unavoidable,  as 
it  was  impossible  to  convey  it  to  the  port  of  destination ; 
and  as  the  amount  of  the  repairs  at  Elingston  was  more  than 
half  the  value  of  the  vessel,  it  constituted  a  loss  of  the  voy- 
age, on  which  the  assured  had  a  right  to  abandon,  as  it 
arose  from  perils  of  the  sea.    Wherever  a  vessel  is,  firom 
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Jierils  of  the  Ma,  tiiiable  to  retutAi  the  p6rt  to  Whi<5h  bound, 
the  ovmer  iff  ^oods  itisored  ^j  abandc^h,  unless  It  4>peftr 
tiiat  the  ship  was  not  sekwortbj  at  the  fime  of  her  sailitig. 
This  she  is,  DoitirhhstaDdrag  anj  little  defects,  if,  in  her* 
then  state,  adequate  to  the  yojagb.  Should  she  in  tbe 
course  of  performing  it  demand  repairs,  the  quantum  in« 
daced  by  such  anterior  defects,  are  not  to  be  deducted  from 
the  iimount,  in  order  to  prevent  the  oonclusbn  of  a  loss  ct 
Voyage ;  because  it  is,  in  the  firist  plaoe,  impossible  to  dis- 
^minate  between  the  value  of  the  reptiirs  for  the  iajbriea 
prior  to  her  sailing,  arid  those  which  krise  subsequently. 
In  the  next  place,  the  underwriter  is  always  compensated 
to  the  supposed  extent  of  such  preyiotm  injuries,  in  the 
deduction  which  is  constantly  made  of  one  third  new  for 
did.  This  ftllowatee  is  made  him  as  it  kind  of  premium 
for  his  responsibility  for  sulMequeht  accidents,  inducing  a 
deterioration  to  tuore  than  half  th^  worth  of  the  vessd. 
In  the  estimittion  the  judge  charged  the  jury  to  make,  there 
was,  therefore,  an  evident  miiidirection,  and  this  is  sufficient 
to  induce  an  order  for  a  new  trial 

JBeige7%  contra.  The  application  cannot  be  granted  to  1^ 
in  the  evidence  of  the  captain.  His  testimony  was  inad- 
missible ;  for,  as  be  was  owner,  he  was  interested  in  prov- 
ing the  sea  worthinen  of  his  vessel  at  the  commencement 
of  the  voyage,  and  her  becoming  so  from  perils  of  the  sea^ 

to  prevent  an  action  against  himself  by  the  owner 
-£<^]    6£  the  goods.    *To  render  him  competent  he  ought 

to  be  released.  Peake's  Law  of  Ev.  US,  citing 
Botkeroe  v.  EUon^  and  Fox  v.  Luafitngicn,  Peake's  N.  P.  Cas. 
81.  But  if  competent  the  plaintiff  had  finished  their  ex- 
amination, aind  a  new  trial  is  never  awarded  to  let  in  evi- 
dence, merely  because  the  party  sees  where  the  cause  presses. 
2  Bl.  Bep.  818.(a)  On  the  point  <^unseaw<»rthines8,  nothing 

(a)  Spong  y.  Hogg.  In  this  case  the  oooxksel  bad,  from  pra<Iehtial  modf^ 
omitted  to  prodobe  the.  testimonj  wanted  to  be  intr^daced  an  i&e  •eoMBS 
trial 
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ii  w»:e  seMiled^  than  UiAt^  if  induced  bj  defects  be&im 
the.TPj«g9.  IB.  QomTn^mifA,  tb^  undeirwriter  ia  diacharged. 
Se  k  Uab)^  9Dly  for  imj.^^  imuf^  ti^9  voyage;  and  ii 
ibm  ynw!^  \m  lew  tb^^  katf  th^  viUue  of  tJke  yeaael,  theie 
^  00  grojWi)^  %  )»i^ing  9p  tbe  ypyaea. 

Vy  ^  Pt^y»  i^  f^of^a^ww^  <;tf  adyioe  fto^^  h^  couosel,  by 
wUdk  be  T«3  meMt  tb^  wwrt  wiM  graiii  4  aew  triaj;  Ot 
>rtfm  wbeo  tbe  aot  of  God  pxiaFented  ita  betog  adduced. 
In  1  Bafft.ia  a  caM  totbjai  Whe^  the  d^ects  «re  ^ot  au^b 
aa  to  create  uoaeaw<»rtbuM0  at  (he  timewbea  the  policy 
altftsbea,  ibey  are  i^op  at  tha  riak  of  tbe  wderwritec. 
Miliary  110,  a^  aflft  '  la  Ih  Oo9ta  y.  liewnkami  tbe  diacrinur 
iMttion  ia  tbe  chaige  wa/i  not  eyen  touched  oo,  though  old 
aad  aew  injoiifla  were  th|o  aulyeot  of  litigatioa. 

LtygggcaHt  J.  ddivered  the  opioioa  of  the  court  A 
MxiAon  for  a  o^w  trial  ia  made  oa  the  following  grounda : 
1.  Becanae  the  plaintifil  were  depriyed  of  the  full  beuefit 
Ckf  the  teatimony  of  one  of  tbe  witueaaea,  by  iieaaon  of  hia 
anddea  Uliieaa.  Thia  witneap  waa  notaeiaed  with  a  fit  until 
the  plainti£^  bad  examined  and  giyen  him  oyer  to  the  de> 
ftndanti ;  bu^  bad  it  been  otherwiae,  ibey  abould  haye  auf- 
{^red  a  nonauit  Inataad  of  thia  they  proceed  with  the 
trial,  eTamine  other  witneaaea,  aad  take  the  chance  of  a 
yerdict  on  the  teatimony  tb^n  in  their  power.  After  thia 
Ibey  come  too  late  fiir  a  new  triaL(i)  2.  It  ia  alleged  that 
the  yerdict  is  agidn^  eyidence.  The  extent  of  the  iiyury 
watainod,  aad  exp^ife  of  repairing,  were  fiiirly  aubmitted 
to  tbe  jury  aeqaeatiooaof  fiict|  and  there  is  no  room  to  aay. 
ibey  haye  depidedtiiemoontrary  to  tbe  eyidence.  ^hattba 


^fleeAbayr.  W<ite%lOMn6t*  B«p.  S5,  n. (a.)  tad  StMtaAr.  Ob> 
tmMm  Jul  Al,  poit^  1U»  ■.(«,)  tad  JDMw  ▼.  QmfUi,  1  Qtinm'  Rap.  IH 
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repairs  cost  does  not  exactly  appear ;  those  at  Kingston 
amounted  to  near  four  hundred  ddlars.  After  mending  her 
saik)  rigging  and  bowsprit,  and  caUcing  her  upper  works  al 

Kingston,  the  John  sailed  fbr  Sarannah,  buthavinga 
[*89]    dying  and  *8iekly  crew^  and  the  schooner  eontinuing 

leaky,  she  was  obliged  to  put  into  the  Havanna. 
There  she  received  a  new  bowsprit,  topsail,  squaresail,  and 
flying-jib ;  she  was  also  hove  down,  calked  and  graved,  but 
notsheathed;  herbottomwassomewhat  worm-eaten,  and  the 
captain  believes  that  was  in  some  degree  the  case  when  she 
left  New- York :  after  these  repairs  she  took  in  a  oaSRgo  of 
166  boxes  of  sugars  and  returned  to  Philadelphia.  From 
this  statement  it  is  impossible  to  say  that  satisfactory  evi* 
dence  was  offered  to  the  jury,  that  her  repairs  would  cost 
a  sum  sufficient  to  justify  breaking  up  the  voyaga  The 
mate  swears  as  to  ihm  point  only  from  hearsay,  and  the 
captain,  who  was  very  much  interested  in  making  a  good 
story,  only  gives  his  opinion,  without  producing  any  sur- 
vey. The  repairs  actually  put  on  her,  the  good  conditioD 
of  her  cargo,  and  her  returning  to  the  United  Stateis  with  a 
heavy  lading,  are  strong  circumstances  against  the  plaintiff's 
daim.  8^  I(  is  also  said  the.  jury  were  misdirected  on  a 
point  of  law.  In  calculating  the  cost  of  repairs^  they  were 
told  that  if  they  believed  any  were  necessary  on  account 
of  injuries  received  irom  worms  prior  to  the  vessel's  sailing^ 
the  expense  of  such  repairs  should  not  be  included  in  the 
estimate.  This  direction  is  supposed  to  be  incorrect,  imui- 
muoh  as  it  prescribes  a  rule  difficult  if  not  impracticable  to 
follow.  How,  it  is  asked,  are  the  jury  to  distinguish  be- 
tween  repairs  rendered  necessary  by  perils  of  the  sea,  and 
ihos^  which  are  become  so  in  consequence  of  some  damage 
or  defect  existing  at  the  commencement  of  a  voyage  7  And 
from  this  difficulty  of  making  the  proper  separation,  as  well 
as  from  the  nature  of  the  contract,  it  is  insisted  that  the 
true  rule  is  the  one  lidd  down  by  Millar,  136,  in  his  Treatise 
on  Insurance,  which  is,  "  that  underwriters  are  responsible 
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fyr  pre-exifiting  defectSg  unless  they  be  so  gteat  as  to  Fender 
the  vessel  not  seaworthy."  It  may  at  first  seem  hard  to 
hold  an  insurer  in  any  way  liable  for  the  defective  nature 
of  the  thing  insured,  but  so  long  as  the  subject  of  insurance 
be  seaworthy,  is  it  not  part  of  hiB  contract  that  in  case  of 
accident,  he  will  defray  all  the  expense  of  placing  her  in 
statu  qml  If  she  be  toU^Uy  lost,  he  pays  the  whole  sum 
subscribed  without  any  inquiry  into  her  condition, 
any  fsither  *than  to  ascertain  whether  she  were  sea-  [*90] 
worthy;  so  if  she  be  partially  injured,  the  repairs 
being  rendered  necessary  by  a  peril  insured  against^  they 
ought  to  be  made,  without  any  other  examination  as  to 
her  antecedent  state,  except  to  determine  the  same  fact  of 
her  being  seaworthy;  for,  unless  she  had  been  further 
damaged  by  one  of  ther  perils  insured  against,  no  repairs  at 
all  would  have  been  necessary.  This  point  is  not  settled 
by  any  adjudged  case.  In  Mtxtmiing  v.  Newnham^  reported 
by  Millar,  808,  the  defendant  proved  some  of  the  damages 
old  and  some  recent  This  is  all  that  is  said,  and  the  de- 
lendants*  counsel  lay  no  stress  on  part  of  the  damages  being 
ancient,  nor  does  Lord  Mansfield  take  any  notice  of  that 
&ct.  This  case,  therefore,  proves  nothing  either  way.  I 
adopts  however,  as  a  general  rule  that  if  the  old  injuries 
are  not  such  as  to  render  the  vessel  innavigable,  no  deduc* 
tion,  in  case  of  accident^  is  to  be  made  on  that  account 
jGrom  the  cost  of  repair,  and  therefore  think  the  judge  was 
mistaken  in  directing  the  jury  to  make  the  distinction  he 
did.  But  admitting  a  mistake  in  the  judge's  charge,  a  new 
trial  ought  not  always  to  be  the  necessary  consequence ;  it 
is  not  for  every  misdirection  in  point  of  law  that  the  parties 
should  be  put  to  the  expense  of  further  litigation.  Kthe 
result  from  the  testimony  would  probably  have  been  the 
same,  whether  a  particular  direction  had  b^n  given  or  not^ 
.  it  can  be  no  reason  for  granting  a  new  trial  Here  if  the 
jury  had  taken  into  the  the  estimate  the  expense  of  all  re- 
pain^  without  any  deduction  for  old  or  former  injuries^ 
their  verdict  must  have  been  the  same.    I^  then,  there  be 
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be  good  reason  to  think  f2ie  plaintifb  have  not  been  injured 
b^  the  judge's  znistakei  thejr  oaght  not  to  be  indulged  vritk 
a  new  trial.  I  do  not,  by  anjr  thing  that  has  been  said, 
mean  to  be  understood  i^  subscribing  to  the  nm  prixm 
opinion  of  Lord  Kenyon,  which  was  cited  fixnn  1  Esp.  Bep. 
414,  "  that  if  a  ship's  bottom  during  a  voyage  be  eaten  by 
worms,  so  that  she  be  incapable  of  proceeding;  and  be  con* 
4emned,  this  is  not  a  loss  within  the  policy."  It  is  not  ne- 
cessary to  decide  this  question  now. 

Kew  trial  refosed. 


In  an  ftctton  Ibr  ftying  of  flaottier**lM  Is  pojnnd,*'!*  Ii  snosgh  t»  fr«M 
|hsiiicffatqpglna,aBdtluitthi7rdbrtQtbeiMi^  IT  k  apiiMi  tl^f 
WMfiB  tpokpa  is  giTinf  tasttmofgr  in  sa  vofmof  or  [putkidar  odqi4^  tb^ 
soniptteiiot  oftliat  ooMfi  to  •dminister  an  oath  need  aol  be  pvored^  bok 
iti  inoompcteDoe  muft  appear  from  the  defendant 

Tms  was  an  action  of  slander  Ibr  saying  of  the  plaintiff 
"  you  have  perjured  yoursel£"  The  plea  not  guilty,  with 
a  notice  subjoined  that  it  would  be  proved  on  the  trial,  that 
the  plaintiff  was  examined  as  a  witne&s  before  a  court- 
martial,  held,  agreeably  to  law,  upon  the  defendant,  as  a 
captain,  for  disobedience  of  orders.  The  notice  then  set 
forth  to  what  the  plaintiff  testified,  that  it  was  material  to 
the  charge  in  issue,  and  was  not  the  truth.  The  cauae 
came  on  before  Mr.  Justice  Kent,  at  the  Washington 
circuity  in  1808.  The  plaintiff  at  the  trial  proved  the  words 
spoken,  ao^  to  be  understood  as  referring  to  him ;  but  die 
defendant  uiging,  that  in  addition  to  this  testimony,  the 
proceedings  of  the  court-mardal  ought  to  have  been  pro- 
duced to  evince  its  existence,  and  competence  to  administer 


OMeiiT.Loog; 

pltintitt 

The  application  now  made  was  to  set  aside  this  noi;Mwal| 
and  order  a  B0W  triaL 

Iiu89d,  for  the  plaintiff  We  shall  sabmit  to  the  court 
whether,  in  an  action  for  words  actionable  in  themselveSi 
the  plaintiff  is  bound  to  prove  more  than  the  speaking  those 
words  ?  Secondly,  whether,  in  c^&e  h^  is,  as  the  notice  in 
the  present  instance  acknowledges  the  existence  of  the 
court|  and  proceedings  therein,  the  defendant  is  not  pre* 
4u<ted  frpm  tf^loQg  the  ojbJQctiQA  he  hfs  x^mA  7 

Yon  TteJUen^  contra.  On  the  irst  point  it  is  neceMory 
only  to  inquire  whether  actionable  words  may  not  be  ex- 
plained by  others  uttered  at  the  same  time,  or  by  circum- 
stf^ces  tending  to  ^how  tlu^  though  in  theraselrea  action- 
able, their  actionable  quality  was  don^  i^wsy.  Suppose  i) 
bad  been  said  the  plaintiff  was  perjured  in  a  court  which 
do^  not  ex^t?  It  surely  might  be  shown  that  there  wa^ 
no  such  pourt^  and  therefore  no  perjury  ppuld  have  been 
committed.  As  to  the  second  pointy  the  notice  is  merely 
provisioxial,  to  be  ^vailed  of  if  the  person  chooses.  Th^ 
plaintiff  must  ^ways  prove  his  ca^  in  the  same  miAU^  ^ 
if  a  noitice  ws9  pot  aqoiex^. 

Woodworth^  in  reply,  was  stopped  by 

E|aff7,  Cb.  X    I  am  fdear  I  w;^  wio^g  a^  m$i 
ffiui.    It  *<mgbt  to  have  been  iatende<^  and  pre-    ^^2] . 
aamed,  that  eyerything  tookplaoebefpre  ^  eoy^  of 
opmp^tent  jwiBdiction.    The  onm  lay  on  th^  defisndunt  ^ 
a)f ow  that  it  ira^  othfirwiae.    Aitpth^argmnentthattiievf 
aue^t  not  haye  been  any  aooh  qour^  as  i^  in  wljioli  Ulf 
perjmy  yfM  ^eged  to  have  been  ooffimit^eili  it  voqld,  ipt 
my  opinion,  have  been  an  aggravation  of  the  offence.    The 
assertion  might  biure.faadaU  IhA  e&flti  ^f  %fktag/^  of 

Vol.  n.  18 
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perjury  before  a  oompetent  joriadictioD.  I  am  therefore 
for  granting  a  new  trial,  with  costs  to  abide  the  event  of  the 
sait(a) 

New  trisl  granted. 


Jackson  ayainst  Mann. 

Where  a  p«xt7  luu  U  in  hit  power  to  enforco  pa/meDt  of  cofta  awarded  him 
bj  attachment,  the  court  will  not  take  the  non-payment  into  considemtion, 
in  ibrming  a  subsequent  deciatoikon  a  coUateral  matter.  An  attachment 
in  the  ilFBt  instance  is  not  granted  against  a  witness  for  disobeying  a  nb- 
jNHMk  The  practice  ia,  to  move  for  a  rule  to  show  cause.  Absence  of  a 
plaintifTs  witness  at  the  trial,  after  a  due  wbptBna,  is  good  cause  against 
Judgment  as  in  case  of  nonsuit,  and  excuses  stipulating. 

Henrt  moved  for  judgment  as  in  case  of  nonsuit  for  not 
proceeding  to  trial,  and  also  for  costs  of  the  last  circuit,  and 
those  formerly,  ordered,  on  an  affidavit,  stating  a  similar 
motion  in  a  former  term,  in  which  the  expense  of  witnesses 
onlj  was  allowed,  as  the  cause  had  been  countermanded 
by  consent ;  that  these  costs  had  been  demanded  and  not 
paid,  after  which  the  cause  was  again  noticed,  but  neither 
plaintiff  nor  his  witnesses  attending  at  the  circuit,  the 
defendant  requested  that  he  and  his  witnesses  might  be 
discharged,  which,  however,  the  plaintiff's  attorney  abso- 
lutely refused. 

Van  Teveren^  contra,  read  an  affidavit,  setting  forth  that 
ihe  plaintiff  had  duly  subpoenaed  one  Obadiah  Phelps,  his 
principal  witness,  but  that  he  did  not  attend,  and  was,  as 
the  deponent  verily  believed,  kept  away  by  the  contrivances 
of  the  defendant  He  insisted  also,  that  as  notice  of  trial 
for  the.last  circuit  was  accepted,  the  defendant  had  waived 
his  right  to  ihe  former  costs.    If  the  court  should  be 

(a)  See  Jiqpfe^  V.  BiMlK  1  Gained  Be^  84a,  n.  («.) 
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against  him  on  these  points,  he  hoped  they  would  grdmt  an 
attachment  agiainst  Phelps,  whose  contempt  in  disobeying 
the  9ubp<xna  was  the  cause  of  not  proceeding  to  trial. 

Per  Ouriam.  The  absence  of  the  plaintiff's  witness  is 
sufficient  to  induce  ns  to  refuse  the  application  for  a  non* 
suit,  and  even  to  excuse  him  from  stipulating ;  but  as  he  is 
in  contempt  for  not  paying  the  costs  formerly  ordered,  let 
him  pay  those  of  the  last  circuit  within  twenty  days  after 
due  demand ;  in.  default  thereof  the  defendant  to  be  at 
liberty  to  enter  up  judgment  as  in  case  of  nonsuit 
*A8  to  those  costs,  which,  on  the  former  occarfon,  [*98] 
were  allowed,  we  do  not  take  them  into  consideration 
the  defendant  having  it  in  his  power  to  enforce  them  by 
attachment ;  and,  with  respect  to  the  attachment  prayed 
for  by  the  plaintiff,  it  is  not  usual  to  grant  one  in  the  first  in« 
stance,  unless  some  wilful  disobedience  to  the  authority  of 
the  court  is  made  to  appear ;  the  plaintijB^  therefore^  can 
have  only  a  rule  to  show  cause. 

Motion  denied. 


Jackson,  on  the  demise  of  Van  Berobn  and  others, 
against  Haight. 

If  a  pUintiff  be  prevf^nted  from  prooeeding  to  trial  for  want  of  p^)en^  whidi 
he  had  an  honest  fair  cause  to  expect^  it  will  be  sofBoient  to  prevent  an 
Implication  for  jadgment  aa  in  case  of  nonsuit^  but  not  to  excuse  the  ooeti 
of  the  drctiit 

Scott,  on  an  affidavit  stating  that  this  cause  had  been 
duly  noticed  for  the  three  last  circuits,  and  that  younger 
issues  had  been  tried,  moved  for  judgment  as  in  case  of 
nonsuit  for  not  proceeding  to  trial  at  the  last  circuit  in 
Green,  pursuant  to  notice. 
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CSmiPi^Vf^  raHsjted  the  appligfttion,  on  a  depoeitioff  ^etijinfi 
fintk  tha4  the  pap^s^  neoesa^y  for  thf  (fefi^ope  1^  b^fN)^ 
left  with  hinoi  %  ei^^t  odoath^  previo^B  to  tiie  cii^ui^  1^ 
use  at  the  trial ;  bat  that  thej  had  been,  two  weeks  before 
it  was^  to  have,  beiea  held,  takeo  finp^  hw  by  ^be  pertDU 
foam  whom  he  had  received  thevi,  uodeir  ^  pj^Qi^i/se  to  ivr 
tttin  them  befon  the  time  the  cause  would  come  oo.  Tfa^i 
the  title  depeoded  oii  the  CatskiU  pateat ;  from  the  greaiti 
leoBgth  t>f  the  documeats,  and  exempUficatioos  in  whi<4^ 
tiM  ezpenge  of  copiee  wa^  so  great  as.  to  render  the  oaviug 
it  an  object  of  importance.  That  in  all  other  respjects  th^. 
^[^D4ant  was  resbdy  for  trial,  and  now  relied  on  these 
circumstanoes  beijug  cec^ved  as  a  aofficient  ei^cuse^ 

Ao^  in  reply,  urged  that  the  ben^t  of  the  pq^^rs  mi|ghl 
have  been  had  by  a  9ii>j^na  dju/oef  Ucum. 

Per  Cktriam.  We  think  the  excuse  suScient  to  prevent* 
a  nonsuit,  but  not  to  relieve  from  costs ;  let,  therefore,  th0 
defendant  take  nothing  by  his  motion,  on  the  plaintiff's 
paying  costs  for  not  bringing  the  cause  to  trial  at  the  last 
circuit. 

Motion  refused  on  payment  of  costs  of  the  circuit 


[•94]    ♦Jackson,  ex  cLm.  Salisbijbt,  against  Wksd. 

If  St  appear  the  court  would  not  have  tried  a  cauae  at  the  <stfcai$  4^  ^ 
plaintiff  been  ready,  judgment  as  in  case  of  nonsuit  will  not  be  granted, 
^  Qoatif  ^Jljl  be  alloif  9d  onJ^  for  ^be  witnesses,  up  to  the  time  whexi  tb« 
determina^oi^  of  l^be  circuit  judge  wa^  made  kno^jm. 

Scott  moved  for  judgment  as  in  case  of  nonsuit  for  not 
proceeding  to  tzial  in  the  county  of  Ulster,  according  to 


ALBAST,  ATTGFUBT  llOt. 


itAmkk  T.  Webb. 


notice,  in  this  and  several  other  causes  depending  on  the 
Catskill  patent 

It  appeared  that  at  the  clodeof  the  drenit,  the  judge 
gave  it  to  be  understood  he  should  try  none  of  those  suits, 
a<sase  having  been  made,  and  the  decision  then  pending  in 
another  cause  resting  on  the  same  title,  but  this  intimation 
was  not  given  till  towards  the  end  of  the  eireuit,  and  no 
ittempt  was  made  ^  bring  on  the  oitases  on  the  first  dajr 
according  to  notice. 

Per  (hiriam.  This  ease  is  to  be  distinguished  Horn  the 
preceding,  in  which  the  plaintiff  adCziowledges  he  was 
ready  for  trial  in  all  respects  but  the  want  of  his  papers. 
It  was  therefore  in  some  degree  his  own  laches  in  not  pro- 
curing them,  nor  countermanding  bis  notice,  and  the  cause 
was  at  issue  in  another  county  from  that  in  which  the  above 
intimation  was  given.  But  here^  had  the  parties  been 
willing,  the  court  would  not  have  proceeded.  Costs,  ihere- 
fore,  for  the  attendance  of  witnesses  on  the  first  day  is  aU 
that  we  shall  order. 

Motion  denied. 

N.  B. — ^The  court  seemed  to  incline  that  if  a  number  of 
issues  depend  on  the  same  title,  and  a  case  is  made  in  one^ 
the  plaintifib  need  not  continue  to  notice  for  trial,  circuit 
after  circuit  If,  however,  they  should  do  so,  though  the 
non-decision  of  the  cause  in  which  the  case  was  made  might 
4u^ouse  judgment  as  in  ease  of  nonsuit  for  not  proceeding 
to  try,  pursuant  to  notice,  it  would  not  exonerate  from 

OOBtS.. 
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Chandler  ▼.  Tnyard.— Jickson  t.  Gnrdoer. 


Chandler  and  Wife  against  Trayard. 

An  application  for  a  new  trial  on  account  of  newlj  diaoordred  eTideooe  Is 
an  enumerated  motion. 

Scott  endeavored  to  bring  on,  as  a  non-enumerated  mo* 
lion,  an  application  for  a  new  trial  in  this  cause,  on  an  afr 
fidavit  of  newly  discovered  evidence. 

Par  Curiam.  It  is  clearly  an  enumerated  motion,  and 
eannot  be  heard  this  day. 


[*96]    ♦Jackson,  ex  dem.,  Norton  and  others,  against 
Gardiner. 

An  affidarit  of  aenrioe^  stating  it  to  be  bj  leaving  notice  and  oopj  on  the 
table  of  the  opposite  attomej,  is'  not  good,  unless  it  also  set  forth  thai 
there  was  not  any  one  in  the  office. 

Van  Vechtbn  moved,  on  the  common  affidavit^  for 
judgment  as  in  case  of  nonsuit  for  not  proceeding  to  trial, 
but  the  affidavit  q{  service  stated  only  that  it  was  made  by 
leaving  copies  on  the  table  of  the  attorney's  office,  about 
one  o'clock  in  the  afternoon. 

Per  Curiam.  The  affidavit  is  defective ;  it  does  not  set 
forth  that  there  was  no  one  in  the  office.  The  notice  might 
have  been  slipped  down  without  any  intimation,  and  have 
remained  there  unobserved.  To  make  such  a  service  good, 
it  ought  to  have  been  stated  there  was  not  any  one  in  the 
office.    The  defendant  can  take  nothing  by  his  motion. 

Motion  denied 
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/fiiin  T.  Thomas. 


Bain  against  Thomas  and  Gbesn. 

No  agreemeDt  between  aUoniejs  can  be  noUoed  nnlen  redooed  to  writing; 
See  1  Gainee*  Bep.  148,  n.  (a.) 

BusssL  moved  for  judgment  as  m  case  of  nonsnU. 

Bhnchard  resisted  the  application  on  an  affidavit  stating 
a  conversation,  which  he  considered  as  an  agreement  to 
waive  the  irregularitj. 

Hiudd  wished  not  to  relj  on  the  rule  respecting  writt^ 
agreements^  could  ihe  conversation  be  substantiated. 

Per  Curiam.  The  court  cannot  take  notice  of  agreements 
between  attorneys,  unless  reduced  to  writing.  If  it  is  in- 
tended to  waive  the  rule  on  this  subject,  the  motion  must 
be  withdrawn ;  otherwise  judgment  of  nonsuit  must  be  en- 
tered, unless  the  plaintiff  stipulate  and  paj  cost&[l] 

Motion  granted  niurtl 

ri]  Fdrkerr.  B^oi,  t  X  B.  920;  Omb$  y.  Wyekqf,  1  OaL  B.  U7;  Shad- 
wiek  ▼.  PMS9>«,  3  OaL  R.  129;  Dubois  y.Room,  3  J.  R.  135;  Brandt  ati 
dan,  PakMr  r,  Arrinii)  3  Oai.  B.  131;  Cfriswold  r.  Lawrence^  1  J.  B.  Wl\ 
Bro¥m  T.  WHlmgkmt  1  SandC  B.  664. 
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t. 


Palkeb,  Schuyler  and  Nei^ok  against  Mulligak,  H. 
a&d  K  Moody  and  Gates. 

If  two  ctoaes  torn  on  the  nme  pointy  and  •  verdict  be  giyen  in  one  on  which 
a  CBfle  is  made,  it  is  ebongh  to  preyent  jodgment  as  in  case  6f  HonMit  Ibr 
not  proceeding  to  trial  in  the  other,  or  a  stipulation,  btit  Wih  not  ekcnte 


Yak  Antwerp,  on  the  common  affidayit^  moved  for 
judgment  as  in  case  of  nonsuit  for  not  proceeding  to  trial. 

Woodiuarthj  contra,  stated,  that  this  was  tmt  of  two  cktti- 
flps  depending  on  the  same  point  That  in  the  other,  the 
Verdict  had  "been  given  against  the  plaintiflh,  contrary  to 
the  opinion  and  charge  of  the  judge  "l)efore  whom  tlie 

cause  had  been  tried,  for  which  reason  the  present 
[*6^    i4uit  had  not  *been  brought  on,  and  a  case  Was 

made  in  that  which  had  been  heard,  and  was  now 
1)efbre  the  court 

Van  Antwerp^  in  reply/  A  case  ouglit  to  have beenmade 
in  fhe  other  ciause ;  as  it  has  not  been  done,  it  is  a  waiver 
of  any  intention  to  rest  on  the  point  in  the  other ;  the 
plaintiff  must,  therefore,  pay  costs  and  Bti|)Ulate|  Or  we 
must  have  our  j  udgment 

Per  Curiam.  You  are  entitled  to  costs,  but  as  there  is  a 
sufficient  reason  for  not  proceeding  to  trial  we  shall  not 
oblige  the  plaintiff  to  stipulate. 

Spencer,  J.  I  think  they  ought  to  stipulate.  There  is 
a  verdict  in  favor  of  the  defendants,  which,  till  the  contrary 
is  shown,  we  ought  to  think  correctly  given. 

Motion  denied. 
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Bmdt  V.  Waj*-— Stocking  t.  Driggs. 


BkUDT  agminst  Way  aad  WiFSk 

If  "•  OMue  be  ftubmitted  to  urbitraton  befiyrd  a  'circuit,  and  aii  ai^Iication 
altonrania  made  for  judgmeat^aa  in  oaie  of  notmuik  for  not  pioceeduig  ':iO' 
trial,  the  plaintiff  will  be  eptifled  to  coati  fov  reaiilingethe  apptUcation. 

ViLK  Antwehf  znovad  for  judgment  as  in  case  of  nen- 
suit  f(tr  not  proceeding  to  trial  aocording  to  notice. 

Vm  Tivcrm  read  an  aflidayit  stating,  that  previous  to 
the  circuit)  arbitration  bonds  had  been  entered  into  bj  the 
parties  in  the  suit,  and  an  award  made. 

Per  Ouriam.  Let  the  defendant  take  nothing  bj  hi9 
motion,  and  pay  the  costs  of  resisting  this  application. 

Motion-  denied  with  costs* 

Ni.  Bw  It  seems  that  whenever  the  affidavits  contra  dis- 
dbsed  ciroumsfaokoes  that  clearly  show  the  application  no- 
ticed will  be  ineffectual,  costs  for  resisting  will  follow  the 
denial* 


SmodKa  against  Dbiog^ 

If  imie  be  Joiaed  before  a  justice^  a  trial  had,  and  the  Judgment  be  rendered, 
it  ought  to  8peoif7  it  to  have  been  on  "  hearing  the  proofs  and  allegatlonfl^* 
or  it  will  be  bad  on  error  brooght 

Ebbob  on  a  certiorari  upon  a  judgment  in  a  justice's 
court 

From  the  return  it  appeared  that  the  action  below  was 
brought  against  the  now  plaintiff,  as  the  maker  of  a  prom- 
issory note  for  20  dollars ;  that  after  a  plea  of  non  asaump- 
n^  the  defendant  below  prayed  an  adjournment,  which  be- 

VoL.  11.  19 
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Stocking  T.  Briggt. 

ing  granted,  the  plaintiff  Driggs  appeared  on  the  daj  giveii. 
The  record  then  went  on  thus :  "  And  the  defendant  not 
appearing,  although  solemnly  called,  I  the  said  jtistice  pro- 
ceeded on  the  producing  the  said  note  by  the  said 
[*97]  plaintiff!  and  *gaye  judgment  for  the  plaintiff  on 
said  note,  for  the  sum  of,  &c. 

WiUiams,  for  the  plaintiff  The  return  shows  that  the 
justice  proceeded  without  examining  any  witnesses.  This 
judgment  is  founded  on  the  simple  production  of  the  note. 
This,  in  no  court,  is  sufficient  to  entitle  a  plaintiff  to  re- 
cover, still  less  in  that  of  a  justice. 

W.  Van  Ness,  contra.  As  the  note  was  produced  it  must 
be  intended  it  was  proved. 

Par  Curiam.  The  judgment  ought  to  have  been  ''  on 
hearing  the  proofi  and  allegations"  of  the  parties.  1  Bev. 
LawSi  497.  The  judgment  must,  therefore,  be  reversed, 
for  it  was  error  in  the  justice  to  give  judgment  till  he  had 
proof  of  the  note,  p.] 

Judgment  reversed. 

[1]  III  •  jnBtioM'  court  the  plaintiff  must  prove  his  case  before  he  is 
entitled  to  judgment^  even  although  the  defendant  makes  no  defence;  nor 
can  a  plaintiff  enter  Judgment  on  default  of  the  defendant  Muaoott  v.  MiUer, 
1  Oode  Bep.  123 ;  Smiih  v.  Itiloaner,  1  Code  R.  120.  Ck>ntra:  see  JVere<«  v. 
Liahf  1  Code  R.  71.  As  to  justices'  power  of  entering  Judgment,  see  art  8, 
tit  i,  oh.  2,  part  3,  Rev.  Statutes;  see  Code  1851,  %  53,  [sea  46,]  p.  22; 
art  8;  BromagMm  v.  Thorp,  15  J.  R.  476;  Martin  v.  Mb$8,  €  J.  R  136; 
Oale  V.  Ghace,  3  J.  R.  147;  EMard  r.  Spmvr,  15  J.  R.  244. 
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CMoiiibift  Tumpike  y.  Woodwotth. 


Ths  People  against  The  Judges  of  the  Ciouirr  of  Coii- 
XON  Pleas  in  and  for  the  Countj  of  Washington. 

Tht  ftflUdavit  for  an  attachmeat  against  jndgea  of  an  inferior  ooort  for  dia- 
obeyiag  a  mamdaimts  ordering  them  to  seal  a  bill  of  exceptioos,  ought  to 
idiow  that  the  persons  senred  are  those  who  ought  to  sign. 

EicoTT  moved  for  an  attachment  against  the  defendants 
for  not  obeying  a  peremptoxy  mandamiu^  commanding  them 
to  sign  a  bill  of  exoeptiona.  See  vol.  1,  p.  611.  The  afSi- 
davit  did  not  state  the  service  to  have  been  when  the  court 
was  sitting  or  the  persons  on  whom  made. 

ChampUn^  for  these  reasons,  objected  to  the  application. 

Ejeent,  Cb.  J.  It  ought  to  appear  that  the  persons  who 
were  served,  were  those  who  ought  to  have  sealed  the  biU. 
Nothing  can  be  taken  by  the  motion. 

Motion  denied. 


The  Peesident  and  Dirbotobs  of  the  CJolumbia  Turn- 
pike against  Woodwobth. 

A  person  merely  riding  through  a  gate  of  the  Colombia  turnpike,  is  not 
liable  to  the  penalty  of  the  ninth  section,  unless  it  be  aooompanled  with 
force  and  Tiolenoe. 

This  was  an  action  brought  for  the  penalty,  under  the 
ninth  section  of  the  act  incorporating  the  Columbia  turn- 
pike road,  for  simply  riding  through  a  gate  without  pay- 
ing toll,  without  any  force  or  violeipce.  The  question  was, 
whether  the  action  was  maintainable. 

Par  Ckariam.    The  act  had  in  contemplation  only  foroi-     ^ 
[1]  Bee  present  pnustioe  as  conaidflnd  in  S  Boward't  Bep.  i^S. 
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T.Mmb. 

becaufie  the  term  under  which  the  defendant  claimed  had 
expired. 

Kent,  Ch.  J.  The  inquisition  and  proceeding?  below 
must  be  quashedi  and  re-restitution  be  awarded.  The  last 
objection  is  fiital,  within  the  decisions  of  this  court^  in 
Beebee  acls.  The  Peopk^  in  January  term,  1802,  and  Shaw 
ads.  The  People,  August,  1803.  VoL  1.  p.  126.  I  think 
the  second  and  fifth  also  are  equally  fatal  As  to  the  ob- 
jection that  the  term  is  expired,  and  neither  party  hare 
title,  we  cannot  inquire  into,  and  decide  by  affidavit  in 
this  way  on  the  title  or  rights  of  the  parties :  the  com- 
plainant below  has  nothing  to  do  with  that  He  must 
give  up  the  possession  irr^ularly  obtained,  put  the  defend- 
ant in  9tatu  qno^  and  then  proceed  legally  to  the  question 
of  title.[l] 

Conviction  quashed. 
Be-restitution  awarded. 


Mann  against  Mabsh. 


If  •  debtor  do  not  direct  the  ap^cat&on  of  a  pif7meiit»  his  creditor  maj  place 
It  to  what  aoooant  he  plei 


The  court  ruled  that  where  a  person  pays  money  to  a 
creditor,  who  has  demands  against  him  on  two  accounts, 
the  creditor  may  place  it  to  which  he  pleases,  unless  the 
debtor  direct  its  application. [2] 

[I]  People  ▼.  Shaw,  1  Gal  R.  125 ;  aee  Rev.  Stat  yoL  2,  p.  60R,  a.  S,  Si 
11 ;  Peqpfe  t.  Van  Nbttrand,  9  Wend.  62 ;  see  4  Black.  Com.  148 ;  1  Hawk. 
274;  11  J.  R.  604;  9  Wend.  61;  11  Weud.  167;  13  J.  R.  S49;  1  Hall, 
240.  As  to  complaint,  fta,  aee  2  R.  S.  p.  508,  g  3,  and  aubaeqaentaections; 
10  J.  R.  304;  13  J.  R.  168. 

.  [2]  See  deciaiona  relatiye  to  the  application  of  monej  paid  on  aoconnti 
Clark  ▼.  BurdeU,  2  Hall,  197 ;  Batt  ▼.  Onukmi,  2  Hall,  185 ;  doctrine  con- 
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Maracroft  t.  Butler. 


Mabscbott  against  Bt7TI£R. 

If  ft  prisoner  T>e  not  broaght  up  for  his  discharge  under  the  insolvent  law  till 
the  last  day  of  the  term,  and  his  creditor  then  oppose  him  on  an  affidavit 
of  showing  probable  causu  of  impeaching  the  fairness  of  his  inventory,  the 
court  will  remand  to  the  next  term. 


Thb  defendant  liad  applied  for  his  discharge,  under  the 
insolyent  act,  on  the  first  Thorsdaj  in  term,  but  no  mea 
Bures  had  been  taken  to  bring  him  up  till  the  last  day. 
The  plaintiff  then  moved  for  time  to  oppose,  on  an  affida- 
▼it,  stating  that  notice  of  the  application  had  come  to  him 
only  on  the  second  day  of  the  then  August  term.  That 
one  Benjamin  Prescott,  of  Massachusetts,  a  ma- 
terial *witness  to  prove  the  falsity  of  the  defend-  [*100] 
ant's  inventory,  and  that  he  expected  to  be  able 
to  obtain  his  testimony. 

Per  Curiam.  The  prisoner  must  be  remanded  till  the 
first  day  of  the  next  term.  We  do  this  with  regret,  but 
the  act  is  too  imperative  to  admit  of  discretion.  As  the 
defendant  did  not  apply  to  be  brought  up  at  an  earlier  day, 
it  is  in  some  degree  his  own  lojches.  Let  him  be  brought 
up  next  term. 

sidered  and  disoussed  in  case  of  Stone  y.  Seymour,  IB  Wend.  19 ;  Paierson 
y.  ffaJe^  9  Cow.  HI ;  Seymowr  y.  Van  Slyek,  in  Error,  19  Wend.  19 ;  3 
Sumn.  B.  98 ;  9  Wheat  720 ;  AUen  y.  Oukier,  3  Denio,  284 ;  OovfperthwaiU 
y.  Shejfi^  1  Sandf.  Bep.  416;  Niagara  Bank  y.  HooseveU,  9  Cow.  409; 
Baker  y.  Sktdgpaokt  9  Cow.  420 ;  Van  Bansadear  Ex.  y.  Boberta,  6  Denio, 
470;  Pamwn  y.  HnU,  9  Cow.  747 ;  FeopU  y.  Own^  of  Nsio  York,  6  Cow. 
331 ;  Bobmia  y.  Qamnie,  3  Cat  B.  14. 


-  "\ 
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The  Peoplev.  Burptir.-ril'CMM  t.  UKmj. 


The  People  gainst  BiJRSKTT  and  Ward. 

Tb»k  •  Judge  has,  in  •  crimizial  oaae,  ocdeMd  a  Joior  to  be  wUhdrawn,  is  ao 
.qanae  for  aireeting  the  Ja4siDeat  ana  sobseqiieBt.tnal  tbr  the  same 
offence. 


At  the  last  circuit  courts  held  at  Salem,  in  the  county 
rof  WashiDgtop,  the  defendants  had  been  indictedi  ar- 
raigned, and  hatil  pleads  not^uil^.  After  this  th^.Dis- 
.lriot*Attoroey  moved  the  court  for  leave  to  witbdiaw  n 
jofor,  which  was  granted  without  the  defendant's  consent 
On  a  subsequent  day  tbej  were  again  brought  up,  <m  the 
ittDte  indielmenty  and  feund  guilty. 

iRuesdj  on  iiiGBd  facts,  submitted  whedin*  the  court  eao, 

after  a  prisonear  has  bera  arraigned  and  pleaded,  order  a 

juror  to  be  withdrawn  without  hid  ccmsent ;  imd  whetber» 

if  he  be  so  withdrawn,  the  defendant  cannot  avail  himself 

,ef  that  etrcumstanoe  in  anest  of  judgment. 

Kent,  Ch.  J.  This  point  underwent  a  very  fuU  diseus- 
non  in  the  case  of  Olcott ;  it  was  then  deteirmined  that^a 
judge's  having  ordered  a  juror  to  >bo withdrawn  isnacause 
for  arresting  the  judgment  on  a  subsequent  trial  for  ii» 
same  offenoe.(a) 


M'CAim  i^inst  M^Eat. 

MtoIoos  demurrer.    Enmnerated  motion.    Praotice. 

It  was  ruled  in  this  case,  that  an  application  for  judg« 
ment  on  a  frivolous  demurrer,  is  an  enumerated  motion, 

(a)  See|)Of(  SOi,  Sb  0.,  and  the  dedaloo  here  overruled. 


i 


TiMDiferT.  Wright 

mud  it  was  also,  at  anotber  day,  in  this  same  l^uit  dettir- 
mined,  that  if  the  notice  of  modoti  specify  it  mil  be 
.gracmided  on  tbe  fiirolousness  of  the  demurrer,  it  tnll  gife 
Aid  applicant  'a  priority  before  other  enumerated  caUBta, 
taad  entitle  him  to  his  judgmmt  on  reading  the  affidavit  of 
Mrvie>e,iiQd  of  gener^  notice  for  argument,  if  no  oppoai- 
riion  be^iaade.[]r| 


*Tb£1Cpsb  against  Wbight,  who  is  impleaded    [^101] 
with  P.  TuBNEB,  administrator  of  E.  Tubnbb, 
deceased.  «- 

txrjsflb  iddaiiiirt>it<Mr,  by  hia  pl«ft  in  this  court,  admit  uMts,  dn  wbidi  tfa^fe 

ffa*  r^jular  jn^goieDt  entorod,  it  will  not  be  set  atide^  to  let  in  a  ^ea  4f 

r»  Jndgment  confeaaed  in  the  common  pleas,  after  filing  the  plea  in  this; 

not  even  though  the  judgment  taken  on  the  assets  admitted,  be  for  a  few 

cents  more  than  in  strictness  appear  to  have' been  acknowledged. 

O^ssuKFBTT  against  tdministmtdiB. 

Sbsson,  mored  to  set  aside  thejudgment  obtained  in  this 
cause  for  irregularity,  and  that  the  defendants  be  let  in  to 
rpfead  a  judgment  recovered  in  the  common  pleas. 

The  iffidavit  on  Which  the  application  was  founded,  l9et 
'fi)rth,  that  on  ^e  2d  of  November,  1802,  a  plea  was  filed 
in  this  OBiuse,  by  the  defendant  Wright,  stating  a  debt  \^ 
rqieoialty,  -for  14  dollazs  and  76  cents  due  from  theintedtUte 
to  one  Cornelius  Cole,  with  interest  from  the  14th  June, 
1800,  remainiug  unsatisfied,  and  plene  administravit^  ex- 
cept as  to  702  dollars  and  80  cents,  and  the  aforesaid 
debt:  that  on  this  plea  the  plaintiff  on  or,  about  the  Ist 
of  February,  1808,  entered  in  the  rule  book  of  the  derk 
of  ihis  court,  in  Albany,  the  fdllowing  rule:   ''The  de- 

PlSeeSCalKep.  66;  L^y.  Btcker,  IVeaio,  088. 
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ftndant,  James  Wright^  having  by  his  plea  acknowledged 
assets  unadzninistered  in  his  hands,  to  the  amount  of  seven 
hundred  and  two  doBare  eighty-one  cents,  ordered  judgment 
therefor  on  motion  of  Mr.  Glardinier,  and  also,  on  like 
motion,  interluctorj  judgment  for  the  residue,  and  that  a 
writ  of  inquiry  issue."  That  after  filing  the  plea  aforesaid, 
to  wit,  on  the  7th  day  of  January,  1803,  in  January  term 
of  that  year,  a  judgment  for  157  dollars  and  12  cents 
damages,  and  15  dollars  and  15  c^nts  costs,  was  recovered 
against  the  deponent  in  the  common  pleas  for  the  county 
of  Ulster,  in  an  action  against  him,  as  administrator  afore- 
said, on  a  simple  contract  debt  due  fix)m  his  intestate, 
which  judgment  he  did  not  know  ought  to  have  been 
pleaded  to  the  above  suit 

The  judgment,  he  said,  as  it  appears  on  the  record,  is 
taken  for  twenty-eight  cents  too  much,  as  it  ought  to  have 
been  entered  on  the  assets,  confessed  for  no  more  than  the 
residue  of  these  assets,  after  deducting  the  amount  of  the 
specialty  and  interest  This  being  a  manifest  irregularity, 
the  court  will,  in  favor  of  administrators  who  cannot  other- 
wise be  remunerated,  set  aside  the  proceedings,  for  the  pur- 
pose of  letting  them  in  to  plead  a  judgment  to  which  they 
will  otherwise  be  liable  de  bonis  prcprits. 

Gardinier,  contra^  made  a  preliminary  objection 
[*102]  to  the  affidavit  *of  service  of  notice ;  which  stated 
it  to  have  been  on  a  clerk  of  his  in  his  office ;  he 
insisted  that  the  name  of  the  derk  ought  to  have  been 
stated,  that  he  might  have  known  whether  it  was  his  clerk 
or  not 

Per  Curiam.  It  is  sworn  that  the  service  is  on  your 
clerk,  which  is  fully  sufficient 

Oardinver  then  read  an  affidavit,  by  which  it  apjieared 
that  the  capias  in  this  suit  issued  on  the  15th  June,  1802, 
and  was  returned,  in  the  July  term  following,  c^»  corpus^ 
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as  to  the  defendant  Wright  That  the  capias  in  the  com- 
mon  pleas,  though  returnable  in  Julj,  1802,  was  not  filed 
until  the  10th  of  November  following.  That  the  dedara- 
tion  in  this  court  was  filed  on  or  about  the  8th  of  Septem- 
ber,  1802,  that  in  the  common  pleas  not  till  the  26th  of 
November,  and  that  the  judgment  in  the  common  pleas 
was  bj  confession ;  that  a  writ  of  inquiry  in  the  present 
cause  had  been  duly  executed ;  the  damage  assessed  to 
1,075  dollars,  and  a  record  of  the  judgment  thereon  duly 
signed  and  filed  on  the  2Sd  of  November  last.  From  this, 
he  argjied,  the  presumption  was,  that  the  suit  had  been 
first  eommenced,  though  if  otherwise,  which  it  might  have 
been,  the  defendant  ought  to  have  shown  it  But  after 
filing  a  plea  on  the  2d  of  November,  admitting  assetSi  he 
ought  not  to  be  permitted,  on  the  7th  of  January  following, 
to  suffer  a  judgment  by  confession,  on  a  demand  of  no 
higher  nature  than  that  in  which  he  had  acknowledged 
assets.  Independent  of  this,  the  application  was  too  late. 
The  twenty-eight  cents  were  among  the  minimis^  of  which 
non  curat  lex.  The  judgment  was  regular  for  the  assets 
confessed,  and  for  the  residue,  quando  acciderint 

Par  Ouriam.  The  proceedings  on  the  part  of  the  plain* 
tiff  have  been  perfectly  regular,  and  therefore  no  cause 
shown  for  the  interference  of  the  court.  The  interlocutory 
judgment  was  necessary  to  liquidate  his  demand ;  it  after- 
wards becomes  peremptory  for  the  sum  confessed,  and  for 
assets  infuturo  as  to  the  residue. 

Motion  denied. 
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Crofli  T.  Hobflon. 


Obo^  ^^nr.  iigfcMt  Hobscw. 

'frft  defbndant'do  not  plead  hU  discharge  adder  the  inaolYent  law,  thiB  oovn 
SHU  not  aflRNd  nlief  <hi  tf  summiuy  appIicktioiL 

TMs  wiw'ah  ippHfiatibn-to'Wdiachaiigted  out  6f  custody 
the  defendant  h^vita^  been  H^ofi^erated  ftbia  ihd  demand 
ni^er  the  insiolveiit  law. 

[•108]  ^Pkr  Ouricern,  Thie  defendant  can  take  notiimg 
by  hfe  motion.  'Intheeansefof  Cix2au;rffv.  Graham^ 
-dedded  in  *Jannary  term,  1808,  we  determined  we  would 
not  hdpiinidsblteot  who  dmitt^  to  plead  his  dtechatge 
te  hb  inigUtli^re  don<K[r] 

"Motion  denied. 


•  Van  Dtok,  j.  l,  against  Van  Beuben  and  Vosbubgh, 

Whin  tSie  ttktt  te  dIvMcd,  Jto<|gmeDt  must  go  lu)oording  tb  the  rehflct  Bat 
if  an  intlokatioa  for 'a  it>ecial  yeRHet  has  been  given,  and  the  bench  be 
afterwarda  full,  a  second  argument  will  be  ordered,  if  the  special  Terdlot 
'be  not  agreed  to. 

A'cfASE'had  l>eeh  made  iii  tliis  cause  for  the  opinioii  of 
the  court,  but  they  being  divide^  no  decision  was  inade, 
and  the  plaintiff,  having  entered  up  judgment  on  his  ver- 
dict, sued  out  an  execution. 

WiOxama  moved  to  set  aside  this  execution,  on  an  affi- 
davit stating  that  the  application  to  this  court  was  undeter- 
mined. 

[IJ  See  case  of  ShoM  ▼.  Wamerden^  2  CJaL  B.  88 ;  Yon  FaOwiifryA  v. 
JMerktli^l  J.0. 133;  see  AiBifi^  t.  iSMi;  IJ.  a  106. 
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GwdUiler  ▼.  Bu^l 

Vm  Ness,  contra,  rea(l  an  affidavit,  stating  t]^e  di^uApHj 
of. the  court,  and  that  by  the  rale?  of  practica  he  wmf,th|Sirft 
fore  entitled  to  the  benefits  of  his  verdioU 

Per  Ouriam.  We  admit  the  general  posiiioT^  bnt  aa  tvi»' 
of  the. judges,  who  sat  wjbten  this  case  waa  ai^ed  wera 
disposed  to  recommend  a  special  verdicty  unless  Ihe  partieoi 
nowiigree  to  one,  we  ahall  order  a  stay  of  proceedings  till 
a  farther  argument , 

N.  B. — ^It  was  mentioned  to  the  court,  that  a  case  was 
now  pending  in  error,  between  the  same  parties,  in  which 
the  very  point  now  in  question  would  reo^Te  a  detenm*^ 
nation. 


Gakdikikb,  Gentleman,  one^  &c.  a^vnst  BiUEl^, 

▲  noiice  to  decUre^  plead,  Aa,  n^edxiot  wpmAtf  "or  that  the  defiislt  friU  b%, 
entered,"  but  may  sa/  generaUj  "  or  Judgmeat" 

Thi3  was  an  application  to,  set  aside  the  judgment  of  nan^^ 
pros  entered  in  this  suit,  on  an  affidavit  by  the  plaintiff, 
stating,  that  on  the  6th  of  June  last,  he  was  served  with  a 
copy  of  a  bill  of  costs  and  notice  of  taxation,  fron^, whence 
he  cpncli^ded  a  judgment  of  nonpros  had  been  entered, 
against  him,  but  if  any  had  been  so  entered  it  was  wiibqut 
notice  of  any  intended  motion  for  that  purpose,  except 
w^  w^  derived  from  a  nptiQe  s^rvqd  oa  him  oi^il^e  94t^h 
of  January  last^  of  the  ent^  of  a  rule  in  ihf^  cooftm^^ruteL 
bool^  of  the  cle]rk  of  this  court,  requiring  him  to  declare 
before  the  end  of  February  term  then  next, ''  or  that  judg^ 
ment  o{  nonpros  would  be  entered.'^ 

♦  WSliams,  on  >half  of  the  pUintiffi    The  rule. .  [*l()iy 
in  this  cause  ought  to  have  been  ''  that  the  pVwtiff • 
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declare  or  his  default  be  entered/'  and  on  such  defaalt,  judg* 
ment  of  nonpros  would  have  been  regular.  Whenever  an  act 
is  to  be  done  by  one  party,  on  non-performance  of  which  he 
will  be  in  do&ult^  and  the  other  party  entitled  to  an  advan- 
tage in  consequence  of  the  omission,  the  rule  ought  to  express 
that  "  unless,  &c.  his  default  will  be  entered."  On  such  ft 
mla  the  next  step  is  the  entry  of  the  de&ult;  and  then 
follows  the  entry  of  the  judgment ;  for  the  plaintiff  is  not 
bound  to  declare  till  called  on  regularly.  3  Burr.  1452.(a) 
Cole.  Oas.Prac  47, 48.(6) 

WoodtDorA  (Attorney-Qeneral)  read  an  affidavit  of  the 
defendant's  attorney,  contra,  by  which  it  appeared  that  in 
July,  1808,  he  sent  by  the  mail  a  notice  of  his  being  re- 
tain^ in  that  cause;  that  notice  of  a  declaration  being  filed 
had  never  been  given ;  that  on  the  10th  of  December  fol- 
lowing, a  rule  for  judgment  of  nonpros  was  entered  in  the 
common  rule  book,  of  which  notice  was  given  on  the  24th 
of  January  last;  that  of  this  notice  an  affidavit  was  made 
and  filed  in  the  clerk's  office  on  the  11th  of  May  last,  on 
which  the  plaintiff's  default  was  entered,  and  four  days 
after,  judgment  of  nonpros  entered.  This,  Mr.  Attorney 
contended,  was  the  regular  practice,  and  that  the  default, 
being  only  a  consequence  and  legal  effect  of  the  neglect  of 
the  party,  needed  not  to  be  mentioned.  Inserting  it  as  a 
mere  matter  pf  surplusage  not  required  by  the  rules  of  this 
court.  Besides  the  want  of  notice  of  filing  a  declaration 
is  decisive  against  the  application  according  to  the  deter- 
minations of  this  court. 

Per  Curiam.    The  defendant  is  regular  in  every  respect 
The  plaintiff  can  take  nothing  by  his  motion. 

Motion  denied 


(a)  West  ▼.  Badford,  Notice  to  plead  need  not  be  given  within  the  same 
time  that  a  declaration  mnat  be  filed. 

Q>)  Oudenarde  ▼.  Va:i  Berffen^  that  a  deftiiilt  mutt  be  entered  to  warrant 
an  interloGutoiy  Jndgment  * 
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Bodwell  V.  Willooz.— Cole  v.  Grant 

BoDWELL  against  WiLLCOX. 
Notice  of  motion  need  not  speciOr  the  place  where  to  be  brought  on. 

In  this  case  an  objection  was  taken  that  the  notice  of 
motion  did  not  specify  "  at  the  city-hall  of  the  city  of  Al- 
bany," but  was  only  for  the  first  day  of  the  term,  without 
designating  the  place. 

Per  Curiam.  The  notice  is  sufficient.  Every  one  knows 
where  the  difierent  terms  are  held,  and  the  party  himself 
evinces  that,  by  coming  here  to  oppose  it. 


*CoLB  against  Grant.  [*105] 

The  Sake  against  King. 
Ogle  et  Ux.  against  Grant  and  King. 
Cole  against  Grant  and  King. 

Where  thcM  are  joint  and  several  suits  against  the  same  defendants,  and 
costs  allowed  them  in  some,  bat  damages  assessed  against  one,  in  another, 
theoo8ts  allowed  them  in  all  may  be  set  off  against  the  damages  recovered, 
bat  not  against  the  costs  in  that  suit,  the  plaintiffs  attorney  having  alien 
on  them. 

Costs  had  been  allowed  to  the  defendants  in  the  three 
first  of  these  causes,  to  26  dollars  and  68  cents,  and  in  the 
last  also,  to  Gideon  King,'  to  14  dollars  and  84  cents,  but 
in  the  last  cause  damages  had  been  assessed  against  Grant 
to  20  dollars  besides  costs,  and  Cole  was  unable  to  pay  the 
costs  taxed  against  him. 

Rvssel^  on  an  affidavit  disclosing  the  above  £eu2ts,  moved 
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JickaoQ  T.  Watson. 

to  set  off  the  costs  allowed  the  defendants  against  the 
damages  and  costs  recorered  by  the  plaintifb  in  the  last 

JPsr  Ouriam.    Let  the  defendants  have  leave  to  set  off ' 
ikeir  costs  in.  the  three  first  causes  against  20  dollars 
d^onag^  recovered,  bj  the  plaintiff  in  the  last    The.costa. 
of  the  plaintiff 's  attoroej  in  the  last  suit  not  to  be  included., 
in  the  setoff,  as  he  has  a  lien  for  them.(a) 


JAGESOK,  ok  THE  DEMISE  OF  SpHiSBTTBT  AND  OTHEBS, 

against  Watson. 

The  daim  for  the  yalae  of  improvemeiite  tinder  the  act  of  the  6th  of  April, 
1803,  w£ll  depend  on  the  report  of  the  drcoit  judgo^  to  whom  title  most 
be  shown.  An  offer  to  paj  the  appraised  ralne  made  hj  the  plaintiff 
before  suit  brought,  will  entitle  him  to  costs. 

This  was  an  application  to  be  paid  for  the  value  of  im- 
provements pursuant  to  the  provisions  of  the  act  of  the  5th 
of  April,  1803,  entitled,  ''  An  act  granting  relief  to  certain 
persons  claiming  ''  title  to  lands  in  the  counties  of  Cayugu 
a^d  Onondaga;"  that  till  the  improvements  were  paid  for, 
execution  on  the  writ  of  possession  might  be  staid,  and  that 
the  judgment  on  the  verdict  obtained  might  be  entexed 
Mrithout  any  costs  of  increase. 

W.  W^odsy  in  support  of  the  motion,  read  an  affidavit, 
stating  that  the  patent  for  the  lands,  to  recover,  which  the 
action  was  brought,  was  in  the  name  of  Jacob  Spilsbury^ 
who  died  previous  to  the  27th  of  March,  1808.  That  the 
defendant,  ia  1797,  settled  on  the  premises  under  a&ma 

(a)  apmcer  y.  White,  April,  1799;  2  Bla.  Bep.  867,  869,  871;  4  D.  &  B. 
123 ;  see  also  Btwm  v.  Cuming,  amie,  34»  n.  (a,)  and  Scb/Bmerhom  t.  jSReAshmt- 
Asm,  3  Oaines'  Rep.  190,  n.  (&) 
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yScfejpurchase,  for  the  ooiisideratioii  of  887  dollars  and  60 
cents,  and  was  in  possession.  That  the  improvements  had 
Q^t  been  a|q;^aised|  nor  h«d  the  yaloe  of  them  been  teii» 
dared  or  paid. 

Mldreth^  <X)ntra,  read  an  affidavit,  mentioning 
that  previous  *to  bringiDg  the  suit^  an  offer  was  [*106] 
made  to  pay  the  value  of  the  improvements.  He 
urged  also,  that  nothing  was  disclosed  to  the  court  evincing 
a  daim  in  fee,  or  that  the  estate  of  the  defendant  was  such 
aB  would^  aoooKdi&g  to  the  act,  entitle  him  to  the  valuei  of 
his  improvements.  But  admitting  it  was^  it  ought  to  be 
made  appear  in  a  legal  manner.  This  could  not  be  by 
the  mere  affidavit  of  the  party.  It  must  be  proved  by 
tiie  same  evidence  as  titles  are,  in  other  casesi  substan* 
tiiltedi  That  this  not  being  done,  the  defendant  had  not 
made  oat  any  right  to  what  he  claimed. 

Wi  Wcods^  in  reply.  The  acts  points  out  no  particular 
mode,  and  this  has  been  adopted. 

PerOuriam.  Let  the  plaintiff  have  leave  to  perfect  his 
judgment  with  costs  to  be  taxed,  and  let  all  other  proceed- 
ings be  staid,  that  the  defendant  may  have  it  in  his  power 
to  apply  to  the  chancellor,  under  the  second  section  of  the 
aet,  as  he  is  entitled  to  the  benefit  of  its  provisions.  See 
Jadewn  v.  J^u/i,  8  Johns.  Bep.  612)  and  Jackson  v.  Soaman^ 
ibid.  406.  As^  however,  the  plaintiff  previous  to  the  com* 
meneement  of  his  action,  ofiered  to  pay  the  value  now  de- 
manded, we  think  him  entitled  to  his  costs^  and  we  wish  it 
to  be  understood,  that  in  future,  the  claims  of  defendants  to 
the  value  of  their  improvements  under  this  act^  will  d^end 
upon  die  report  of  the  circuit  judge. 
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Overaeera  of  OeruHc  town  r.  Ovewaers  of  linngBtoo. 


The  Oversesbs  of  tbx  towjx  of  Germaitpown,  nf 
Columbia  County,  Appellants,  against  The  OvEBSESBe^ 

OF  THE    POOR    OF  THE   TOWK  OF  LIVINGSTON,  Bespon- 

dents. 

T«stiiDOD7  of  the  decUnitioiia  of  a  penon  «•  to  owning  a  slavey  cannot  b« 
receiTed  to  render  a  pariah  chargeable  when  the'  penon  himaelf  ndghf 
ham  been  produced. 

This  was  a  case  from  the  Columbia  sesdons^  aabmitteck 
bj  consent  without  argament  The  Acts  were  these :  Two 
jnstices,  on  complaint  of  the  oveneers  of  G^nnantowD,  had 
ordered  Sarah  Bridgend,  a  n^ix>  woman  80  years  oS  age^ 
to  be  remored  to  the  town  of  LiringBteo,  and  adjudged  her 
settlement  to  be  there.  From  this  order  there  was  an  ap^ 
peal  to  the  sessions,  who  received  testimony  of  the  declazar 
tions  of  one  Philip  Bockefellow,  that  she  was  formerly  his 
slaTe,  bought  in  the  town  of  Livingston,  and  manumitted 
by  him  about  16  years  ago,  but  they  refused  to  admit 
Bockefellow  himseli|  adjudged  the  negro  chargeable  to 
Germantown,  and  ordered  her  to  be  maintained  there^  re- 
versing the  order  of  the  justices. 

[•107]  ^Per  Curiam.  The  order  of  the  seesians  revenH 
ing  the  order  of  the  justices  must  be  reversed* 
The  admission  of  the  declarations  of  Philip  Bockefellow, 
after  he  owned  the  slave,  is*  too  loose  and  uncertain  Uy 
charge  the  town  of  Qermantown.  It  would  be  of  a  very 
dangerous  tendency.  Better  proof  of  the  fact  could  be  had. 
Was  Bockefellow  then  in  possession  of  the  woman,  it  might 
be  otherwise.  The  sayings  of  one  inhabitant,  to  chaif;ea 
whole  town,  might  be  mischievous,  and  would  be  very 
liable  to  abuse,  especially  if  better  testimony  can  be  had. 

Order  of  sessions  reversed. 
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Yan  Antwerp  ▼.  IngenolL — StroweH  t.  Yrooman. 


Vak  ASTWIERT  against  R  &  J.  Xkgxbsoll. 

If  on  ft  plea  of  mt-off  in  the  oommon  pleas  the  som  for  which  JndgroeDt  li 
rendered  be  under  '26  dollars,  the  pUiintiff  uiut  pay  ooate  to  the  defendant 

6i  actioDBin  the  common  pleas,  on  demands  not  exceedtog  1100  dolhuv^  t» 
he  certified  on  the  record  hjr  the  Judge  if  the  plauitUr  reoover  under  8ft 
doUars,  he  pays  coats. 

This  was  %  question  of  costs  by  consent  submitted  to  the 
court  The  fisusts  were,  that  in  an  action  in  the  common 
pleas,  on  a  bill  penal  for  00  dollars,  to  secure  two  instal- 
ments, the  defendant  pleaded  non  est  factum^  with  notice  of 
getting  off  a  receipt,  which  was  allowed  as  to  one  instal- 
ment, and  left  a  balance  under  25  dollars  due  to  the 
plaintiff 

The  point  was,  whether  the  plaintiff  should  pay  costs  to 
the  defendant 

Per  Otmam.  The  plaintiff  must  pay  costs.  1  Bey. 
Laws,  680.  This  wtis  a  plea  under  the  act  authorizing  set* 
offs.  1  Bev.  Laws,  847.  The  statute  is  positive  and  per- 
emptory that  judgment  must  be  for  the  balance  only.  The 
penalty,  therefore,  is  immaterial  on  this  point,  for  the  judg- 
ment IS  the  test  by  which  the  costs  are  to  be  determined. 


Strowell  against  Yrookak. 

If  there  be  a  HsfwdeiM  in  the  oommon  pleaSi  in  which  there  has  been  m 
decision,  Uiis  oonrt  will  not  take  np  the  point  on  a  case  made  and  ndn 
Biltted  by  consent. 

In  this  action,  which  was  still  pending  in  the  common 
pleas  for  Saratoga,  a  motion  had  been  made  in  the  court  be- 
low in  arrest  of  judgment,  on  which  no  decision  had  been 
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pronounced.  The  counsel,  bowever,*  on  both  sides,  agreed 
to  make  a  case  of  it,  and  submit  the  matter  to  the  determi- 
nation of  this,  court. 

JPisr  CurianL  Thb  ptactioe  is  inqreaspbog,  and  becoming 
grievous.  It  is  time  it  should  be  arrested  We  ought  uot 
to  decide  cases,  unless  there  be  a  Iw  pendens  here.(a)  We 
cannot  otherwise  enforce  our  decision,  and  the  very  point 
Tj^j  come  up  again.  We  therefore  must  refuse  taking  up 
the  case. 


[^19^]    ^^ScBMBM^KBBOBN^  MAflpN  and  BiaHOP  ogoirui 
Tbipp,  Jun. 

If  a  taTem  be  kq>t  in  the  house  of  a  justioe,  and  ftr  bis  benefit,  though  the 
license  be  in  the  nam^  of  another,  who  also  Utsb  ii)  the  hoose^  he  is  within 
the  20th  section  of  the  lOL  act,  and  liable  to  trespass  lor  issai^g  execution, 
haying  no  Jurisdiction.  Plaintiff  also  before  him,  and  ooostable  executing 
the  writ,  are  equally  liable  if  thej  Join  in  pleading  genersl  issoe.  On  a 
Joint  plea  in  trespass^  no  separate  jnstifleation  can  b^  set  np^ 

Ebbor  from  the  common  pleas  in  Benaselaer  oountj. 
The  suit  below  was  trespass  ck  bonis  asporiatis^  against  a 
justice  of  the  peace,  a  constable,  and  a  plaintiff,  in  a  suit 
before  the  justice  under  the  lOIi  act^  for  taking  the  goods 
of  the  defendant,  in  an  execution  on  a  judgment  rendered 

(a)  Thongh  there  be  a  l»  pendena^  a  Judge  at  niti  prim  is  authorised  in 
H^fiffng^to  tiy  it,  if , the  issfie  be  such  as  a  court  of  law  OD^ht  not  to  enterb^n. 
T^refoi^  Lord  Loughborough  would  not  permit  a  cause  to  be  brought  on, 
where  the  matter  in  dispute  was  the  number  of  chances  in  placing  an  illegal 
game.  Bnwn  y.  Zeeson,  2  H.  BL  43.  And  Lord  BUenborough  followed  hii 
example,  where  the  cause,  of  action  was  a  wager  on  an  abstract  point  of 
practice.  Henkin  y.  Chraa,  3  Gamp.  408 ;  12  East,  241,  8.  C,  an  action  not 
..being  maintainable  on  a  wager  on  a  point  of  law  in  whidi  the  parties  haTi 
jBotav^Jn^etrest 
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by  tlie  justice.    The  defendants  aH  joined  in  &  plea  of  not 
piiltj.  . 

The  evidence  addaced  w^  tbat  the  justice  lived  in  a 
tavern  Where  he  officiated  lis  the  tavemkeeper,  made  otit 
the  bills,  knd  received  pajrnlent  for  them,  but  that  the  jus- 
tice did  h&  business  in  a  small  oat-room,  and  the  license 
fin*  the  hottse  Was  tiaik^n  out  In  the  hatne  of  tbe  justioe^a 
6otL.  This,  however,  it  appeiared  firom  the  justice's  own 
deidarations,  Wis  done  to  avoid  the  operation  of  the  20tll 
section  of  the  act  1  Bev.  Laws,  602.  On  Ais  the  defelcid- 
ants  below  demurred  to  the  evidence.  The  court  having 
given  judgment  for  the  plaintifb,  the  cause  came  up  on  a 
writ  of  error,  in  which  the  general  errors  were  assigned.[l] 

Fooie^  for  the  plaintiflb  in  error,  submitted  the  case  on 
the  facts  presented  by  the  record. 

WoodwarA^  contra,  relied  on  the  words  of  the  act,  and 
the  testimony  being  such  as  to  bring  the  justice  clearly 
within  them.  If  so,  as  tbey  all  joined  in  the  same  plea^ 
they  are  all  equally  responsible.  For  where,  in  trespass 
against  several,  all  unite  in  a  plea  of  not  guilty,  the  sepa- 
rate justification  which  one  might  have  pleaded,  is  gone. 
i#ils.38i    2  Stra.  993.(a) 

Spencsb,  J.  The  same  point  has  been  decided  in  this 
court  in  the  case  of  Psreival  v.  Jones^  which  was  an  action 
brought  by  a  resident  freeholder,  under  the  8d  section,  (1 
Bev.  Laws,  492,)  against  a  justice,  for  apprehexiding  him  on 
a  warrant  ^ 

Wooduxnik  wAs  Mopped  by  the  court 

[1]  See  Sesa  L.  S4^  S  1S»,  e.  so.  Zow  t.  Ja<x^  S  X  B.  409$  Ctay«»  T. 
IVr  ZHm»  13  J.  B.  Sis. 

(a)  The  reMoa  is  because  the  plea  being  entire^  eaimoi  be  good  in  part 
and  bad  In  part|  an  entire  plea  not  being  divirible;  oonaetiQentljr,  if  the 
matter  jointly  pleaded  be  insafficSent  as  to  one  of  the  parties,  it  is  ifo  k»  Mx 
Earl  of  Mdnekedar  v.  Vak^  1  Sauud.  28,  a.  (1,)  and  the  cases  fihera. 


IM  CIlSBS  in  THV  8ITPRBMB  G€fUBT. 

*  •      '  I      >(i  ■ 

Gould  ▼•  Spenoer. 

Per  Curiam.  From  the  evidence  bek>w  it  was  conclu- 
sivelj  shown,  that  the  justioe  (Schermerhorn)  was,  in  fiKSty 
a  keeper  of  a  taveni,  or  Uved  in  one.  If  so,,  he  had  no 
jurisdietion  to  try  the  cause,  (1  Bev.  Laws,  502,  s.  20,)  and  as 
the  constable  (Mason)  joined  with  him  and  the  plaintiff  ia 

pleading  the  general  issue,  diey  are  all  equally  tre»* 
[*109]    paesers.    Had  the  constable  ^pleaded  separateljp 

he  would  probably  have  been  excused ;  but  he  haa 
now  involved  himself  with  the  others^  and  we  cannot  separ 
rate  their  fiktes. 

Judgment  of  tho  oemmon  pleas  reversed. 


Gould  €ub.  Sfkncer, 
TtiB  Saicb  ads.  TtLLomom 

Wabd  adt.  Sfxnceb. 
The  Sams  ads.  Tillotsok. 

If  the  namei  of  twAattoraeyB  appear  on  the  writ,  sabeequenl  prooeedinga 
maj  be  in  the  name  of  one  alone.  Interiocotoiy  Jadgment  maj  be  enteted 
at  any  daj  after  de&nlt)  and  befine  writ  ofitaqiiiiy  exeoated. 

In  these  actions,  which  were  fbr  libeHous  puUications 
on  the  platntifi,  in  a  paper  entitled  "  ITie  ChrrectoTj**  judg- 
ments had  been  entered  on  de&u)t,«and  writs  of  inquiry 
executed. 

James  &  Smith  moved  to  set  aside  the  defaults,  and  in- 
quiaition  of  damages  on  an  affidavit  made  by  himself  stat- 
ing, that  by  the  writs  sued  out  in  these  causes,  Wood  worth 
and  Osbom  appear  to  have  been  the  attorneys  on  record 
fi»r  the  plainti£b,(a)  but  that  the  declaratiqns  were  endorsed 

(a)  A.  party  cannot  plead  in  the  nama  of  a  flrnu  Per  Lord  BUanbocoiig^ 
ift  Aaw  ▼.  (?tty,  4  B«rt^  195. 


QoaM  T.  Spenoer. 

with  the  name  of  Osborn  ouly.  That  the  rules  alsOi  whioh 
had  been  entered  in  these  causes,  Trere  signed  by  the' 
•name  of  Oaborn  only,  and  this,  without  any  order  of  coiurt 
obtained  for  that  purpose ;  and  that  the  interlocutory  Judg- 
ments had  been  entered  only  four  days  before  execution  of 
the  wilts  of  inquiry. 

WoodtvorOi,  (Attorney-General,)  contra,  insisted,  that 
when  a  plaintiff  nominates  two  or  three  attorneys,  whose 
names  appear  on  the  writ,  any  one  may  alone  sign  and  en« 
dorse  all  proceedings  in  the  suit  Otherwise,  in  case  of 
death,  a  new  attorney  must  be  appointed.  But  in  the 
present  case  it  was  known,  that  after  suing  out  the  writs  in 
these  causes,  h6  was  nominated  to  the  office  he  held,  and 
therefore  could  not  act  as  an  attorney  where  the  people  are 
not  concerned.  On  the  last  point,  if  the  notices  be  regular, 
the  entry  of  the  judgment  may  be  any  time  before  inquiry 
executed 

Per  Curiam.  If  the  proceedings  were  not  correct  by 
being  in  the  name  of  one  attorney  only,  yet  the  defendants 
show  no  excuse  for  not  applying  at  an  earlier  day  of  this 
terra.  This  is  fiOal  to  their  motion.  Besides^  it  is  sufficient 
if  one  of  the  attorneys  appearing  on  the  writ,  continue  to 
endorse  and  sign  the  proceedings.  It  must  be 
presumed  the  defendants  *were  not  misled,  but  [*110] 
knew  they  were  the  parties  meant  by  the  original 
suit.  As  to  the  second  objection,  there  is  no  force  in  it 
^e  settled  practice  is  to  sJlow  of  notice  of  inquiry  being 
given  at  any  time  after  de&ult,  and  it  is  enough  if  the 
interlocutory  judgment  be  entered  at  any  day  before  exe> 
eution  of  the  writ  of  inquiry. 

LrnNGSTOir,  X  I  concur  in  the  decision  of  the  oourt  on 
the  question  in  this  case.  But  I  do  not  say,  if  two  persons 
be  attorneys  on  the  writ^  one  may  go  on  with  the  proceed* 
ings  in  his  name  singly.  Were  one  to  die,  then  the  right 
io  cany  on  the  suit  would  survire.    On  the  points  now 
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■  ' 

befiste  HA,  I  conmder  tbe  appoiatmenl  of  Mr.  Woodvrordi 
to  the  place  of  Attomey-Generd,  as  «  jpeoieB  of  eMl 
death.  Therefore,  on  the  pmsevt  oooaaiMy  I  agree  irsdi 
iihe  opinions  of  mj  lM!«direii.  The  defendants  oan  talcs 
nothing  by  tfieir  motion. 

Motion  refiised. 


SoKOomuxsB  4»gaind  T«AN&, 


some.cMM  allow  4f  its  \itki%  vg«d  «•  anesouae  fiir  »*  laakisg  an^Miliv 
^ptfJcatUyi.  gpdar  qyaoial  Qtommataiioaa  a jqatfoe'a  rttam  nugr  be  aioan^ 
after  eirars  aai^piad. 

This  was  an  application  for  a  rale  on  a  justice  of  the 
peace  to  amend  bis  return,  by  inserting  the  eyidence(a)  he 
OTexruled  in  a  cause  before  him. 

(a)  The  practice  of  granting  ndes  oijf  Jnstlcea  to  ratuni  the  erldenoe  hai^ 
iinoe  the  proTitiona  by  aUtnte  for  Ihal  parpoae^  {Dod^^  r.  CMAiiffo%  t 
Johna.  Sep.  lit,)  aeariy  aupeiaeiM  Che  ameiidtnff  Ibe  nkam.  Tha  nd^ 
aaenfea^D  ba^  tiiaft  wbarover  the  teitiaM»|r  nigbt  inaiwMe  ibe  deciakN^  tto 
court  will  oi4er  an  aBBea4menl^  or  that  it  be  retamed;  as  bj  inaerting  evi* 
4i9Q6^  vhicb  had  been  njected  of  a  fomer  trial  for  the  same  cause  of  action. 
Fsiier  v.  MuOiner,  poit^  384.  But  where  the  fiict  if  returned  woiild  not  yai^ 
the  Judgment  of  ihe  court,  it  will  not  be  ordered.  Xhder  t.  Admm,  3  CtkMlf 
Itep.  S4.  If  the  jtiatioe  In  making  hia  i«tiini  Imu  been  laspoMd  on  bff  tte 
ettomej,  kare  will  be  giten,  upon  notloe  of  tb^  nollea  and  aSldanfc  ef  tbe 
ltot»  te  aSMnd  aeooHEliBg  to  the  troth  of  the  case;  {Smpton  r,  Ckurkr,  6 
Johns.  Bepk  3§(]^  but  the  court  will  not  order  a  justice  to  amend  hia  return 
oontraiy  to  what  he  has  sworn ;  {Xeder  r.  Adaim^  tiM  M|p.)  nor,  after  a  pre* 
oise  and  specific  return  to  all  the  fiMsta  in  tbe  afidaTit  on  wbicli  the  mihrm^ 
was  granted,  will  they  order  him  to  amend  his  return  on  &cts  in  a  aubae* 
^(ttantaadaa|iplem0BtM7alldMrit;  (Atfw  t.  if  JMy^  9  Jaljia.  Bc|iu  18S,) 
a0rwlUtbsrMonq4k)eofiM0rHuniDdfhDmheaiaaf,  aa  the  justice  must 
eiliim  fron^  bis  own  knowledge ;  {Mosdy  ▼.  Jxmdo/i^  ibid.  193,)  thereft»% 
asror  canfiot  be  assigned  on  such  a  part  of  h  return.  Id.  ibid.  See  DnHbH 
T.  Bracket,  1  Gained  Rep.  501. 

All  affidaYHs  to  mr»^  a  return  as  to  maHbers  cTiMlt,  Mght  to  I 
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Smith  read  an  affidavit  showing  that  the  cause  had  been 
brought  up  by  certiorari^  errors  assigned  and  joinder.  He 
oontended,  therefore,  llie  application  was  too  late. 

cAme^i  contra.  If  we  baye  been  too  late,  it  arises  from  a 
tniatoke  of  a  deoision  of  the  last  term,  in  whiofa  we  thought 
the  court  had  ruled  they  would  order  a  return  to  be 
amended  by  setting  forth  the  evidence  overruled,  when 
that  evidence  was  the  only  reason  on  which  the  judgment 
could  be  impeached.  No  report  is  as  yet  furnished  of  this 
aid^UdiaatioD,  aiBd  'the  knowledge  we  have  of  it  is  heamy. 

Per  Curiam.  We  presttme  the  counsel  ignorant  of  ihB 
'deeiiions  of  May  and  February  tenxn  last  past^  by  whieli 
we  iJlowed  rules  on  juatioefl,  ordering  them  to  return  evi- 
-dedce  In  epeeial  cases.  This  therefore,  is  a  sufficient  ezcuiB 
for  the  court  to  intetfbro  at  this  late  stage  of  the  causa 

Kent^  Ch.  J.  I  dissent  from  this  opinion.  The  coon* 
bA  are  bound  to  know  the  law  at  their  peril  The  opurt 
did  not  make  any  new  rule,  but  only  applied  principles  al- 
ready known  to  new  casea  It  is  a  good  rule,  and 
ought  to  be  enforced,  *tbat  after  a  party  assigns  er-  [*111] 
cors,  he  waivea  all  dyeoticms  to  the  sufficiency  of 
Ike  return.  > 

Ifotion  giuated* 

that  the  omut  maj  judge  of  their  materiftUtj'.  L»onard  ▼.  StmderUn,  8 
Oaines*  Rep.  136.  Aa  to  mieprigtone,  it  aeems  never  too  late  to  apply  for  an 
amendment  It  will  be  granted  after  argument  on  the  errors  assigned,  and 
the  Judgment  of  the  court  pronounced ;  {Ikig  r.  IRBer,  poO^  376,)  so  If  io 
the  •rron  asaigned  after  joinder;  (JToant  v.  Momm^  Z  Oilnea'  X«pi  83^)  an! 
•fter  a  nrie  to  aaaign  ecroHi^  a  Biis-alateBieiit  of  the  fimh  of  the  aotiea  mf 
be  amended  bj  the  afUavitoaiHiioh  the  ceHii0r«r<  WIS  granted.  Kftqgfi^ 
r^Ekner,  1  Cainea*  Rep.  438. 
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]>0iiiiift  ▼.  Ludlow. 


Dennis  and  Williams  against  Ludlow. 

Whether  a  yeeael  which  moyes  down  a  river  on  the  ronte  in  a  Toyage  in- 
tared  hae  actually  sailed  on  it|  is  a  ftict  depending  on  eirenmatancea  and 
the  ^m  ammo.  If  she  bat  noi  taken  her  captain  on  board,  it  is  a  pre- 
•omption  that  she  haa  not  commenced  her  Ti^age,  though  all  her  papery 
clearance  and  lading  bo  taken  in.  The  nautical  day  begine  at  twelye 
o'clock  at  noon.  On  a  warranty  depending  on  a  matter  of  Ihct^  the  jury 
lie  the  proper  judges. 

This  was  an  action  on  a  policy  of  insurance  on  the  body 
of  the  brig  Brothers,  Brown,  master,  valued  at  4,500  dol- 
lars, at  and  from  Savannah,  in  Georgia,  to  Martinique.  In 
the  mai^n  of  the  policy  was  written  *'  sailed  early  in  Octo* 
ber ;"  at  the  bottom  of  the  instrument  were  inserted  the 
following  words:  *'A  brigantine  Brothers,  Oaptain  Paiv 
sons,  it  is  said,  has  been  spoken  with  at  sea  with  a  sick 
crew,  warranted  not  to  be  the  brig  Brothers  insured  by  this 
policy/' 

At  the  trial,  the  subscription  of  the  policy,  the  interest^ 
abandonment,  a  sailing  on  the  voyage,  and  that  the  vessel 
had  never  been  since  heard  of,  were  admitted.  That  Wil- 
liams, one  of  the  plaintiffs,  was  then  at  Savannah,  and  Den- 
nis^ the  other,  in  New  York,  and  continued  there  till  the 
7th  of  November,  when  the  policy  was  effected,  were  fifects 
acknowledged  to  be  true. 

The  plaintiff  also  admitted  that  the  bills  of  lading  for 
the  cargo  were  dated  on  the  14th  of  September,  and  the 
clearance  on  the  15th. 

By  the  testimony  adduced  under  a  commission  issued  to 
Savannah,  it  appeared  that  the  vessel,  about  the  date  of 
her  clearance,  dropt  down  from  the  wharf  with  a  pilot  on 
board,  to  a  place  called  Five  Fathom  Hole,  about  three 
miles  from  the  town  of  Savannah.  That  the  crew  were 
then  all  healthy  and  adequate  to  the  ship's  duty.  That 
firom  thence  she  went  about  eleven  miles  further  down  the 
river  to  a  place  called  Cockspur.    That,  both  at  Five  Fa- 


ALBANY,  AUGUST,  1804.  m 

Demiu  y.  Ludlow. 

thoQi  Hole  and  Cockspur,  yessels  of  heavy  burden  finish 
their  lading,  and  at  the  latter  often  wait  for  orders  and  over* 
haul  their  rigging.    That  the  brig  in  question  lay  there 
sixteen  days,  on  account  of  the  sickness  of  the  master,  who 
on  the  evening  of  the  80th  went  on  board,  and  sailed  on 
the  first  or  second  day  of  October,  on  the  voyage  insured. 
That,  in  the  opinion  of  one  of  the  persons  examined,  Cock 
spur  has  always  been  considered  as  in  the  port  of 
Savannah,  and  he  ^should  think  a  vessel  not  out    [*112] 
of  the  port  of  New  York,  till  after  she  had  left 
Sandy  Hook. 

The  defendant  on  his  part  read  in  evidence  a  letter  firom 
the  captain  to  the  plaintiff  Williams,  dated  the  80th  of 
September,  on  board  the  brig  Brothers.  This  epistle  oom- 
menoes  with  these  words :  ^*  At  last,  my  deiar  friend,  Mn 
Williams,  I  am  at  sea,  with  all  hands  sick  except  two, 
and  in  a  few  days  expect  to  get  my  men  onoe  more  on 
their  1^ ;  they  are  all  better  to^ay.  The  pilot  says  he 
shall  charge  six  dollars  extra  for  dropping  to  Five  Fathom 
Hole,  which  I  think  unjust."  On  the  trial  the  defendant^ 
after  due  notice,  called  on  the  plaintiffit  to  show  an  accounf 
of  pilotage  against  the  Brodiers  which  had  been  presented 
to  the  underwriters  as  pne  of  the  docmnents  in  proof  of 
loss.  The  plaintiff  all^;ed  it  had  not  been  retnmedi  boi 
the  judge  admitted  evidence  of  its  contents  to  be  given,  on 
proof  being  made  of  its  having  been  submitted  to  the  in- 
surers, though  no  testimony  was  adduced  to  show  by  whom 
it  was  written.  The  heading  of  tiiis  bill  was  thus :  "  James 
Brown's  bill  of  pilotage  of  \mg  Brothers.  Took  charge 
the  18th  September ;  detention  on  board  from  the  13th  to 
the  80th  September. 

doU.  cb. 
"  At  two  dollars  per  day,  •       -       82  00 

Vessel  drawing  11 1-2  feet  water,       -        16  50 
Dropping  to  Five  Fathom  Hole,''       -         6  00 

64  50 
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The  judge  charged  that  if  the  vessel  had  toot  a  bompe- 
t6kit  crew  when  she  sailed  on  the  toyage  insured,  the  uh« 
derwriters  were  not  liable,  l^at  the  captain's  letter  Wti^ 
in  his  optnibn,  more  to  b^  relied  on  than  the  testimonjr 
under  the  (sortunissioii  taken  so  long  iafter  the  oocurranoe 
of  the  fkets  it  stated.  That  in  his  opinion,  the  Teasel  could 
be  eohsidered,  within  the  intenticfti  of  the  panics^  as  Bailing 
on  the  voyage  insuted  only  from  the  time  of  her  final  put^ 
ting  to  sea  from  Cockspur,  and  what  Uiat  time  was,  was  a 
matter  of  fact  to  be  determined  by  the  weight  of  te8timon)yf 
of  which  they  were  the  competent  judges. 

ITpioti  tiiis  direction,  the  jury  found  for  the  plaintiflb,  amd 
Ihe  deifendalit  moved  to  set  aside  that  verdict. 

[^13j  *Ikndktonj  for  the  defendant.  Olie  learned 
judge  before  whom  the  cause  was  tried,  misdi- 
VBCted  Uie  jury  as  to  the  oompliaiioe  with  the  warranty,  re- 
speotrog  the  sailing  of  the  Brothels ;  because,  when  she 
toobe  grouad  with  her  clearance,  cargo  and  papers  on 
board  in  the  river,  she  oomrhenc6d  her  voyage,  and  thd 
period  of  her  departure  must  be  dated  from  thence.  If  this 
be  not  so,  she  in  fact  iveht  to  sea  on  th6  80th  of  September. 
Thus  says  the  captain's  letta* ;  thus  the  calculation  frcnn 
the  biU  for  pilotage :  16  days  from  the  ISth  of  September 
make  exactly  the  timci  allbwing  one  day  for  going  to  Five 
Fadiom  Hole.  This,  as  evidence  adduced  by  themselves, 
m  support  of  their  daim,  is  conclu8ive.(a)  Secondly,  there 
was  in  undue  concealment  in  not  communicating  that  the 
vessel  Was  detained  two  weeks  in  the  river,  this  being 
proved  to  be  smterial,  from  the  health  of  the  crew  of  an- 
other brig  of  the  same  name  having  been  made  a  subject  of 
warranty.    The  warranty  of  the  vessel's  sailing  has  not 

(a)  0fwa»t  ▼.  SnUlh  db  SmUh^  attitigs  at  IJTew  Tdit,  Itth  l^oTember, 
1803,  lb«ibrt  Liyingriton,  J.  llie  pkikiiiir  liad  givtm  In  the  UDount  of  his 
freight  flkiited,  to  bftve  hts  propertkm  of  aii  srenige  ngmtist  the  under- 
writen  uoertaioed.  On  notice  to  produce  it^  and  the  acyustment^  he  did 
not  oomplj.  Parol  evidence  admitted,  and  the  learned  jadge  leemed  to 
think  him  oonduded  by  his  statement 


been  complied  witbf  wbe^er  we  considQr  bei:  depurliunot 
from  Cockapur  or  th^  wharf  the  true  criterion.  That  it  waft 
not  in  October  is  evident  The  captain  says  on  the.  80tk 
of  September  be  was  at  sea,  and  this  letter  in  which  he  bq 
t^B  was  shown  to  substantiate  the  loss.  This^  then,  waa 
previous  to  the  day  of  departure  warranted.  We  contend 
that  the  judge  was  incorrect  in  his  charge  as  to  what  shall, 
be  deemed  the  time  at  which  a  vessel  sails  on  a  Yoyage  in* 
B^red.  When  she  has  all  her  cargo  and  all  papers  on 
l)Qard,  she  must  be  considered  aa  on  her  voyags  irom  tha 
twe  of  making  sail  outwards.  In  Bond  v.  NuU,  (Cowp. 
dOl,)  on  an  exactly  similar  point,  the  whole  question  tun* 
ed.  oi^  whether  the  vessel  was  "  on  her  voya^  homeward." 
0(>w,p.  6Q6b  There,  notwithstanding  she,  in  strict  tenn% 
biut  not  in  law,  deviated  a  little,  for  the  purpose  of  jneeting 
with  convoy,  the  underwriter  was  liable,  because  her  first 
departure  was  within  the  policy*  So  in  Mirl  v.  Sarria^ 
Ik>ug*  848,  857 ;  ThtUuaan  v.  Ferguson,  ibid.  846,  86t  On 
the.  point  of  concealment  there  can  be  very  little  doubt. 
The  fieu^t  of  all  the  hands  being  sick,  bat  t^o,  was  known 
to  Williams ;  the  knowledge  of  one  partner  must,  in  thia 
case,  be  the  knowledge  of  both,  especially  as  it  was  from 
BQch  partner  that  the  orders  for  insurance  came, 
and  the  date  *of  Brown's  letter  shows,  that  after  [^114] 
its.  receipt,  the  instructions  for  insurance  must  hare 
been  forwarded. 

Biggs  and  Hoffman,  contra.  So  far  as  matters  of  bid  are 
concerned,  the  jury  have  determined,  and  by  their  rerdict 
it  is  evident  they  decided,  that  the  vessel  sailed  according 
to  the  warranty,  for  that  was  the  point  submitted  to  them. 
It  is  a  matter  of  &ct  as  to  time ;  that  time  they  have  found 
tsf.  be  ''  early  in  October."  If  we  suppose,  what  is  yery 
natural,  the  18th  to  haye  been  mistaken  for  the  loth,  which, 
aa  the  clearance  is  on  the  15th,  is  a  reasonable  supposition, 
tken.  the  16  lay-days  will  bring.it  exactly  to  the  time ;  16 
and  16  make  81;  and  oa  the  1st  of  OotobeTi  the  pilofc 
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sweare  she  sailed.  If  the  captain  wrote  his  letter  on  the 
morning  t>f  the  Ist  of  October,  as  all  sailorsf  when  at  sea, 
oompute  by  the  nautical  day,  it  would  be  the  80th  of  Sep* 
tember.  They  begin  their  day  at  12  o'clock  at  noon,  con 
sequently,  it  does  not  determine  till  12  o'clock  in  the  next 
day,  which  is  12  hours  after  our  day  has  run.  The  ^rst 
day  therefore,  of  any  month  is,  to  a  sailor,  12  hours  after 
that  day  has  commenced,  according  to  the  reckoning  of  a 
landsman ;  because  the  computation  at  sea  is  from  the  me- 
ridian observation,  from  12  to  12  in  the  day ;  but  on  shore, 
from  12  to  12  at  night  It  is  manifest,  then,  the  first  part 
of  a  sailor's  day  is  one  day  behind  that  of  the  landsman ; 
and  the  last  part  of  a  sailor's  day  is  one  day  before  it. 
This  the  jury  took  into  consideration,  and  found  accord- 
ingly. The  true  point  of  time  at  which  we  say  a  Yoyage 
commences,  is  that  point  at  which  a  vessel  weighs  anchori 
with  the  idea  of  no  longer  stopping.  Everything  else  is 
in  prepanUmo.  It  is  in  evidence  that  the  going  to  Cock- 
spur  was  for  the  health  of  the  crew,  and  to  wait  for  the 
oaptflcin.  That  vessels  load  there,  and  it  is  considered  as 
in  the  port  of  Savannah.  To  say  when  a  vessel,  loaded' 
and  cleared,  moves  from  a  wharf  is  a  commencement  of  a 
voyage,  would  be  to  say,  if  a  vessel  draws  into  the  stream 
she  is  on  her  iter.  A  departure,  with  intent  to  proceed, 
can  ;never  be  asserted  before  the  captain  is  on  board.  The 
tase  shows  that  did  not  happen  till  the  SOth  of  September. 
In  Park,  888,.  it  is  expressly  said,  that  a  vessel  is  not 
deemed  to  have  left  the  port  of  London  till  she  has  quitted 
Gravesend,  20  miles  below  the  place  from  whence  she 

sails ;  because  to  that  extent  the  port  of  London 
[♦115]    *reaohea.    At  Cockspur,  therefore,  the  voyage 

commenced.  The  climate  of  Savannah,  and  the 
constant  weakly  state  of  the  crews  at  the  period  when  the 
Brothers  sailed^  is  matter  of  general  notoriety,  and  there* 
fore  need  not  be  communicated,  (hrter  v.  JBoehm^  8  Burr. 
1905 ;  1  Bl.  Bep.  598,  S.  C.  No  concealment  of  a  material 
&ot  can  therefore  be  pretended ;  and  the  testimony  is  con* 
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dusiye  that  the  Brothers  was  a  healthy  vessel.  The  arga* 
ment  derived  from  the  bill  fbr  pilotage  can  have  no  kind 
of  weight ;  because  the  only  reason  why  parol  evidence  of 
a  paper  can  be  given,  is,  that  the  party  served  with  notice 
to  produce  it,  has  it  in  his  possession.  Nothing  of  that 
kind  appears  here.  Besides,  it  was  not  evidence,  nor 
would  it  have  been  so,  had  a  regular  protest  been  made. 
JEhnsanj  in  reply.  A  protest  is  not  received  as  evidence, 
because  it  is  supposed  the  captain  can  be  produced  It  has 
been  decided  that  a  paper  produced  by  a  person,  though 
not  allowed  to  be  evidence  for  him,  was  conclusive  against 
him.  If  so,  allowing  the  letter  not  to  be  regular  testimony, 
it  is  by  the  act  of  the  plaintiff  in  bringing  it  forward 
made  good.  It  is  to  be  remembered,  too,  they  were  part- 
ners ;  that  the  knowledge  of  the  one  was  the  knowledge 
of  both,  and  on  this  account,  as  all  that  Williams  knew  ia 
not  pr^nded  to  have  been  communicated,  there  was  an 
undue  concealment  Whether  the  ship  sailed  pursuant 
to  the  warranty,  depends  on  what  shall  be  the  time  and 
place  of  departing  on  her  voyage.  She  must  be  considered 
as  on  her  route- from  the  instant  when  she  begins  to  move 
towards  her  port  of  destination  with  an  intent  so  to  do. 
Otherwise,  in  a  large  port,  such  as  New  York,  the  policy, 
if  it  be^om  the  port,  will  not  attach  during  a  period  that 
may  be  as  replete  with  danger,  as  any  part  of  the  voyage. 
This  would  expose  all  our  commerce  to  be  at  the  risk  of 
the  merchant,  for  the  whole  length  of  the  river,  down  to 
the  Hook.  The  reason  why  a  vessel  sailing  from  the  port 
of  London  may  be  said  not  to  leave  it  till  she  passes 
Gravesend,  is,  that  she  there  takes  on  board  her  last  paper, 
the  cocket.    That  reasoning  will  not  apply  here. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court    The 
defendant  moves  for  a  new  trial  on  the  following  grounds: 

1.  Because  the  time  6f  sailing  was  when  the  vessel 
broke  ground  at  Savannah,  with  her.  clearance, 
cargo,  *and  papers  on  board ;  2.  Because  in  fitct,     [*116] 
she  went  to  sea  on  the  80th  September ;  8.  Because 
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tibw»brig  had  a- sick  oreW|  and  was  detained  in  the  river. 
Imro  weekfli  and  these  fiEicts  were  material  and  ought  to 
have  been  diaolofied^  they  i^owing  that  she  wa9  not  com- 
petently equipped  wheashe  sailed  It  is  admitted  as  a  fact 
aioertained  since  the  trial,  that  William  BrowD|  when  he 
wrote  the  letter  stated  in  the  case,  was  part  owner  of  the 
brig ;  and  further,  that  the  vessel  deared  out  at  the  custom- 
house at  Savannah,  for  Martinique,  on  the  15th  of  Sep- 
tember, 1799.  1.  As  to  the  inception  of  the  voyage  (see 
Sauhato  v.  Atar.  lh$.  Oo^  poat^  274^)  by  sailing  from  the 
poirt  of  Savannah,  or  from  Cockspur ;  this  will  de{)end  oa 
the.  quo  aitinio,  or  bona  fide  intent  of  the  party*  In  tbe 
present  case,  it  is  very  clear  the  voyage  did  not  commence. 
tiU  the  vessel  left  Cockspur.  She  left  ^  port  of  Savan- 
aah  for  a  temporary  piirpose,  distinct  fixMa  the  object  of 
the  voyage,  and  the  captain  was  left  behind  sick.  I  have 
BO  doubt  that  the  saiHug  in  the  policy,  when  aocompankd 
with  the  explanatory  ikcts,  meani  the  going  to  ssa  from 
Oodcspur.  2.  With  respect  to  the  real  truth  of  the  case, 
whether  the  vessel  did  actually  sail  from  Codospur  prior 
to  the  1st  day  of  October  or  not ;  and  whether,  when  she 
sailed,  she  had  a  crew,  in  point  of  health,  competent  for 
liie  voyage,  there  is  undoubtedly  a  contrariety  of  evidence, 
and  a  difficulty  in  arriving  at  a  satisfactory'  conclusion. 
On  the  one  side  there  is  the  written  testimony  of  the  cap* 
tain's  letter,  and  the  account  of  pilotage  from  James  Brown 
(supposing  it  to  be  a  true  paper)  in  favor  of  the  allegation, 
that  the  vessel  must  have  sailed  prior  to  the  time  stated  in 
the  warranty.  On  the  other  side,  it  was  proved  by  the 
pilot  who  conducted  the  vessel  to  sea,  and  supported  by 
die  testimony  of  two  other  pilots  who  attended  him, 
that  the  vessel  did  not  leave  Cockspur  before  the  1st  of 
Ootober.  In  deciding  on  the  preponderance  of  these  con* 
tradictory  statements,  I  feel  and  acknowledge  the  fozce  of 
the  remark  of  Baron  Gilbert,  that  written  testimony  must, 
from  the  nature  of  man,  be  of  higher  credit  in  the  scale  of 
probability;  but  on  the  other  hand,  there  are  just  criti- 
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cisms  to  be  made  respecting  these  papers,  which  must 
bring  them  down  to  a  level,  at  least,  with  the  underwrite 
ten  documents.  One  is,  that  seamen  reckon  at  sea 
fr6in  noon  to  noon,  and  would  naturally  date  *a  [*117] 
letter  written  at  sea  before  12  o'clock  of  the  1st 
of  October,  as  of  the  preceding  day ;  and  another  is,  that 
the  pilotage  bill  was  probably  mistaken  as  to  figures,  and 
that  the  13th  was  intended  for  the  15th.  If  so,  that  ac* 
count  will  correspond  with  the  allegation  that  the  vessel 
sailed  on  the  1st  of  October ;  and  the  reason  to  infer  this 
is,  from  the  &cility  with  which  such  a  mistake  as  to  those 
figures  may  arise,  and  from  the  fact,  that  the  bills  of  lading 
Vere  not  signed  till  the  14th,  which  would  bring  it  a  day 
after  the  sailing  according  to  the  one  construction.  The 
&cts  respecting  the  crew's  health  seem  to  be  involved  in 
equal  uncertainty,  and  as  these  were  all  questions  of  credi* 
bility  and  fact,  proper  for  the  decision  of  the  jury,  which 
were  fairly  submitted  to  them,  and  there  is  no  reason  to  > 
suppose  any  new  light  can  be  thrown  on  the  subject,  and 
the  best  informed  man  may,  and  would,  probably,  differ 
as  to  the  facts,  we  are  of  opinion  the  verdict  ought  not  to 
be  disturbed.  We  the  more  easily  adopt  this  opinion 
when  we  consider  that  the  principal  point  in  the  cause, 
whether  the  vessel  did  actually  sail  on  the  80th  September, 
or  1st  of  October,  is  a  matter  o£summun  jus^  and  is  to  be 
reckoned  among  the  apices  of  the  law,  rather  than  a  part 
of  the  substantial  merits  of  the  case ;  therefore  the  defend* 
ant  takes  nothing  by  his  motion. 

New  trial  refuse?. 

Vol.  IL  23 
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EoGET  against  Mebbit  and  Clapp. 

On  an  agreement  to  accept  notes  In  payment  of  goods  sold,  if  before  deliTory 
the  notes  turn  out  bad,  a  tender  and  refusal  of  them  is  no  pa7ment|  unless 
the  vendor  agreed  to  run  the  risk  of  their  being  paid. 

This  was  an  action  for  not  delivering  220  barrels  of 
flour,  according  to  agreement.  On  the  trial  the  following 
appeared  to  be  the  circumstances  of  the  case : 

The  plaintiff,  through  the  intervention  of  a  broker, 
known  to  be  acting  for  him,  about  the  18th  of  January, 
1800,  asked  the  defendants  if  they  would  sell  the  above 
quantity  of  flour  for  the  note  of  Joseph  Lyon,  They  re- 
plied, they  would  give  an  answer  if  he  would  call  the  next 
day.  He  called,  and  produced  a  note  of  Lyon's  for  two 
thousand  two  hundred  and  fifty  dollars,  drawn  in  favor  of 
one  John  Palmer,  and  endorsed  by  him  in  blank.  At  the 
same  time  the  agreement  was  made  by  the  defend- 
[*118]  ants  *to  sell,  and  a  memorandum  of  the  sale  given 
to  the  broker,  in  this  form : 

"  220  barls.  S.  Flour, 

"  $10— $2,200 For  Lyon's  note, 

"  1  mo.  18th,  1800,  "  Mermtt  &  Clapp." 

When  this  was  done,  it  was  understood  that  the  differ- 
ence between  the  note  and  the  value  of  the  flour  should  be 
paid  by  the  defendants,  but  the  note  was  not  delivered 
over  to  them.(a)  Shortly  after  they  met  the  broker,  and 
Asked  him  why  he  did  not  take  away  the  flour ;  to  which 
lake  replied,  the  plaintiff  was  not  yet  ready  for  it.  In  a 
few  days  the  broker  called  on  the  defendants,  and  de- 
man4ed  the  flour,  tendering  the  note  at  the  same  time. 

(a)  C((«ire,  wl^etber  the  deliyery  would  have  altered  the  case,  without  an 
actual  fkgreement  to  take  the  chanoe  of  pajment  See  7  D.  vk  B.  65,  the 
worda  of  Jiord  Kenyo^. 
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The  defendants,  however,  refused  to  deliver  it^  alleging,  as 
a  reason,  that  the  maker  had  failed  the  day  beibra  When 
the  note  was  thus  tendered,  whether  it  was  endorsed  or 
not  by  the  plaintiff,  did  not  appear,  though  at  the  time  of 
trial  his  name  was  on  it,  but  in  a  great  measure  obliterated* 

The  declaration  contained  three  counts.  The  first,  on 
a  special  agreement^  made  on  the  18th  of  January,  1800, 
to  deliver  220  barrels  of  superfine  flour,  at  10  dollars  per 
barrel,  to  be  paid  for  in  a  note  of  one  Joseph  Lyon,  bear- 
ing date  the  7th  of  November,  1799,  payable  five  iQonths 
after  date,  with  an  averment  of  a  tender  and  refusal,  on 
the  SOth  of  January,  1800.  The  second  count,  on  a  sale 
of  220  barrels,  &c.  to  be  paid  for  in  a  similar  note,  in  con- 
sideration of  which  sale,  and  a  promise  of  the  plaintiff  to 
pay  in  such  a  note,  the  defendants  promised  to  deliver, 
with  an  averment  of  a  tender  and  refusal.(a)  The  third 
count  on  a  sale  by  the  defendants  to  the  plaintiff  of  220 
barrels  of  superfine  flour,  at  ten  dollars  per  barrel,  with 
an  averment  of  an  offer  to  pay,  demand  and  refusal. 

The  general  issue  being  pleaded  to  all  the  counts,  a  ver- 
dict was  taken  for  the  plaintiff  by  consent,  subject  to  the 
opinion  of  the  court,  whether  it  should  stand  or  a  nonsuit 
be  entered. 

Harrulhn^  for  the  plaintiffl  Whenever  a  specific  thing 
is  to  be  exchanged  for  another  thing,  after  the  agreement 
is  completed,  the  article,  that  is,  as  it  were,  the  price  of  the 
purchase,  is  at  the  risk  of  the  vendor,  and  the  goods  soid 
at  that  of  the  vendee.  This  is  a  principle  both  in 
♦the  Koman  and  our  law.    Just  lib.  8,  tit  24,  s.  3,     [*119] 


(ay  Where  a  sale  of  goods  is  made  at  a  oertun  cieditt  to  be  then  paid  fi>r 
in  a  bill  at  a  certain  date,  and  no  particular  bill  is  epecifled,  it  meant  a  bill 
accepted  by  the  vendee ;  therefore^  in  an  action  by  a  vendor  for  not  giving- 
a  bill  in  pursuance  of  such  a  tale,  the  plaintiff  must  prove  that  he  drew  a 
bill  on  the  derendant,  who  refused  to  accept,  and  the  ciitmmBtance  that  the 
defendant  was  insolvent  and  had  dishonored  his  acceptances  is  not  a  dispen- 
sation to  the plaintilC    Btedw,  MBsiaer,  2  Com.  on  Oont  229. 
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fol.  78.;  2.  Bl,  Comm.  446,  449.  Exchange  is  where  om. 
thing  is  to  be  comrnqted  for  another,  and  such  was  the 
case  here :  a  note  was  to  be  given  for  the  flour,  not  money  to 
be  paid ;  therefore,  the  loss  from  the  note's  proving  bad(a) 
to  be  borne  by  the  defendants. 

BSkxT  and  JBamcm,  contra.  The  principles  relied  on  do 
not  apply.  The  plaintiff  cannot  recover  on  either  of  his 
counts.  The  first  and  second  are  not  maintained  by  the 
evidence.  The  first  is  pn  an  agreement  to  pay  a  certain 
specific  note  of  the  precise  sum ;  the  written  agreement  or 
memorandum  refers  to  no  such  note.  The  second  can  as 
little  be  maintained ;  it  states  the  sale  to  be  for  a  similar 
note :  the  evidence  is,  that  it  was  to  be  paid  for  in  one  of 
2,260  dollars,  and  the  difference  to  be  paid  by  the  de- 
fendants. In  Pmng  v.  Porter^  2  East,  2,  the  court  of  king's 
bench  held  that  a  contract  to  deliver  40  or  60  bushels  of 
wheat,  at  the  option  of  the  plaintiff,  must  be  declared  on 
in  the  alternative,  and  not  as  an  absolute  contract,  though 
the  plaintiff  had  elected  to  deliver  only  forty.  That  case, 
and  those  to  which  it  refers,  establish  the  evidence  in  this 
to  be  fatally  variant.  On  the  third  count  there  can  be  no 
recovery,  for  there  was  not  a  particle  of  evidence  in  its. 
support  Besides,  these  objections,  the  contract  is  void 
under  the  statute  of  frauds,  for  the  memorandum  or  agree* 
ment  was  signed  only  by  one  party,  aud  therefore,  though 
obligatory  on  them,  could  not  be  enforced  against  the 
plaintiff :  this  renders  the  whole  a  mere  midum  pactum. 
The  cases  on  stocl^  contracts  evince  thisj  for  though  one 
may  sign,  obliging  himself  to  sell,  that,  without  a  counter 
instrument  binding  the  other  to  accept,  creates  no  bargain. 
In  addition  to  the  authority  from  East,  we  rely  on  the 
anpnymous  case  ftom  1  Lord  Baym.  786y  and  Hie  references 
there  made. 

(a)  A  note^  biU  or  dnft^  wUch  turns  out  to  be  unproduotirob  if  giren  in . 
pajment,  ma/  be  treated  as  a  mere  nuUitj^  Pqckford  v.  JTaaswefll  6  D.  &  JL., 
62;  OweMon  ▼.  Mont,  7  P.  &  E.  64« 
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Hamilton^  in  reply.  The  only  object  of  the  statute  of 
fraiids  was  to  afford  written  evidence  of  a  contract.  Bot& 
from  the  words(a)  and  the  principle  of  the  act,  it  is  uii- 
necessaiy  both  parties  should  execute.  If  one  sign  and 
deliverer  over,  it  is  enough  ;  especially  when  the  person  to 
part  with  the  principal  thing,  the  subject  matter  of  sale,  is 
he  ^ho  sighs.  It  h4s  been  decided,  that  the  mentioning  itl 
a  letter  that  a  party  had  agreed  to  do  a  thing;  is  a 
•sufficient  signing  within  the  statute,  though  there  [*120] 
was  no  specification  of  what  was  to  be  done.(i) 
Vih.  Abr.  tit  Agreement  Therefore,  any  note  or  memo- 
randum is  sufKcient  to  take  it  out  of  the  statute.  A  si^a^ 
tore  alone  wiU  not,  without  consideratiob,  create  a  contract^ 
it  28  true ;  but  if  a  contract  is  disclosed  by  the  signature; 
then  the  consideration  may  be  shown — ^here  it  appeara 
Though  a  special  agreement  must  be  strictly  proved,  yei 
tibat  strictness  is  not  a  literal  strictness,  but  only  as  to  es- 
tential  circumstances. 

SPXircSR,  J.  delivered  the  opinion  of  the  court  On  the 
part  of  the  defendants,  two  objections  were  raised  to  the 
plaintiff's  recovery:  1.'  That  in  neither  of  the  counts  is  the 
contract  set  forth  co-respondent  to  the  prool^  and  that  there- 
fore there  is  a  fatal  variance ;  2.  That  the  contract  between 
the  parties  is  a  nudum  pactum  and  within  the  statute  of  frauds 
and  perjuries.  The  opinion  I  am  about  to  give  not  being 
founded  on  either  of  the  objections  taken,  it  will  be  un- 
necessary to  enter  into  a  minute  examination  of  them.  To 
support  the  first  exception,  the  defendants'  counsel  rely  on 
that  part  of  the  proo^  whereby  it  was  agreed  that  the  de- 
fendants should  pay  the  difference  between  the  flour  and 
note.  This  undoubtedly  was  an  essential  part  of  the  con- 
tract, and,  according  to  die  rules  of  pleading,  ought  to  have 
been  stated.  The  second  exception  appears  to  me  unten- 
able^  and  the  true  answer  was  given  to  it  by  the  plaintiff's 

(a)  Tlie  words  are,  "  made  and  signed  bj  the  paitiea.'' 

(b)  See  Clark  y.  Wright,  1  Atk.  13,  oontra,  and  the  authorities  there. 
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oounsel :  the  statute  of  frauds  requires,  in  certain  eontracts^ 
a  memorandum  to  be  signed  bj  the  parties  to  be  chained ; 
if  there  are  acts  to  be  done  by  both  parties,  and  the  one 
who  is  to  perform  a  principal  part  (as  here  the  delivery  of 
the  flour,  sign,  and  it  is  accepted  by  the  other  party,  there 
can  exist  no  doubt  but  that  such  contract  would  be  mutually 
obligatory.  In  this  case,  I  hold  that  there  was  a  valid  con- 
tract, executory  in  its  nature ;  but  before  the  period  of  its 
execution  arrived,  the  consideration  agreed  to  be  given  by 
the  plaintiff  wholly  failed,  by  the  insolvency  of  Lyon.  The 
offer  by  the  plaintiff  to  pay  in  the  note  of  a  bankrupt,  was 
not  an  offer  of  payment  In  the  case  of  Owenson  v.  Mbrse^ 
7  D.  &  E.  64,  and  Puckford  v.  Maxwell,  6  D.  &  K  52,  it  is 
recognized  as  settled  law,  that  upon  an  agreement  to  accept 

notes  in  payment,  if  before  the  delivery  of  the 
[*121]     articles  ^purchased,  the  notes  turn  out  not  to  be 

good,  a  tender  of  them  is  not  to  be  considered  a 
payment^  unless  it  was  part  of  the  agreement  to  take  them 
as  such,  and  to  run  the  risk  of  their  being  paid.(a)  It 
would  be  highly  inequitable  for  the  plaintiff  to  recover  in 
this  action,  when  the  defendants  have  received  no  manner 
of  consideration  on  the  contract.  We  are  therefore  of 
opinion,  that,  on  the  merits,  the  defendants  are  entitled  to 
judgment. 

Judgment  of  nonsuit. 

(a)  The  same  point  wm  tuM  in  T7te  Feopk  ▼.  Bow^  .4  Johna.  Rep.  296, 
•nd  Joknaon  ▼.  Weed  and  omo&k&r,  9  Johna.  Rep.  310,  and  Airtiier,  that  a 
receipt  hi  full  is  not  a  proof  of  an  agreement  ao  to  accept  them.  Bui  though 
there  be  such  an  agreement,  i(  at  the  time  it  be  entered  into,  the  vendee 
give  a  fraudulent  representation  of  the  responnbility  of  the  maker  of  the 
note,  the  rendor  may  still  consider  it  aa  a  nullity,  and  proceed  on  the  original 
contract  WUaon  ▼,  Ibree,  6  Johns.  Rep.  1 10.  The  law  ia  the  same,  though 
the  payment  be  in  bank  notes  which  prove  forged,  notwitlistanding  the 
vendee  passed  them  innocently.  Markle  v.  Hatfidd,  2  Jolins.  liep.  455.  For 
a  note  is  not  payment  unless  duly  honored.  Even  when  the  above  drcuin- 
atances  do  not  occur,  it  merely  suspenda  the  right  of  action  till  due,  at  which 
period,  if  not  satisfied,  the  party  may  reaort  to  his  original  cause  of  actioDi 
Jhitnam  y,  Lewis,  8  Johna  Rep.  389. 
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R  and  H.  Stewabt  against  M.  Eden,  executrix,  and  J. 
and  M.  Eden,  executors,  of  M.  Eden,  deceased. 

If  a  maker  of^  note  cannot  be  found  when  it  is  due,  evidence  of  ttcrf  is  suf- 
ficient to  support  the  general  averment  that  the  note  was  presented,  and 
payment  refused.  If  the  endorser  of  a  note  dated  in  New  York,  have  a 
house  there,  and  also  one  on  Tork-Island,  notice  of  non-payment  left  at 
bis  house  in  New  York  is  good.  [1]  If  a  holder  of  a  note  release  one  of 
several  joint  makers,  excepting  from  such  liability  as  he  may  be  under  to 
the  endorsers,  those  endorsers  cannot,  in  an  action  against  them  by  such 
holder,  set  up  such  release  in  discharge.  If  the  endorser  of  a  note  die 
before  it  fidl  due,  and  the  holder  in  an  action  against  the  executors  state 
that  the  endorser  promised  in  his  lifetime  to  pay,  it  is  fatal,  and  on  luoh  % 
count  a  recovery  cannot  be  had. 

This  was  an  action  by  endorsees,  against  the  executrix 
and  executors  of  the  payee  endorser,  on  a  joint  promissory 
note,  made  in  New  York,  by  Waring  and  Medcalf  Eden, 
one  of  the  defendants  in  the  suit. 

The  declaration  was  in  the  common  form,  stating  a  de- 
mand on  the  makers,  their  refusal  to  pay,  notice  to  the  de- 
ceased in  his  lifetime,  his  liability  thereon,  and  assumption 
to  pay ;  but  nothing  special  was  alleged.  To  this  plene 
administraverunt,  and  nqn  assumpserunt  were  pleaded ;  on 
the  latter  of  which  issue  was  joined,  and  to  the  former  the 
plaintiff  replied  they  had  not  fully  administered.  The 
several  signatures  being  admitted,  the  plaintife,  to  prove 
the  demand  on  the  makers,  gave  in  evidence  that  the  note, 

[1]  Want  of  demand  on  the  acceptor  or  maker  will  be  excused  vfhea  he 
cannot  be  found,  and  may  be  given  in  evidence  under  an  averment  that  the 
note  was  presented,  &a  Herring  v.  Sanger,  3  J.  C.  71 ;  see  Boot  v.  Ihrnldin, 
3  X  R.  207 ;  Gumming  v.  Fisher^  Anth.  N.  P.  1 ;  Anderson  v.  Drake,  14 
Johnson,  114;  Woodworth  v.  Bank  of  America,  in  Error,  19  J.  R.  230; 
Contra:  a  0.,  18  J.  R.  315;.  CV<2m  v.  Orwliey,  2  J.  R.  274;  SeofiOdY.Bai^ 
ard,  3  Wend.  488 ;  Cayvga  0>.  Bank  v.  Bunt,  2  Hill,  636. 

If  the  endorsee  of  a  note  be  dead  at  the  time  it  becomes  payable,  and 
there  are  executors  or  administrators,  known  to  the  holder,  notice  of  non- 
payment must  be  given  to  them ;  they  represent  the  testator  or  intestate. 
Merehanti^  Bank  v.  Birch's  Esor^s, ;  17  J.  R.  25;  see  WiOis  ^.  Chreen,  5  Hill, 
234;  Cayuga  Oo.  Bank  v.  Be/meU,  5  Hill,  236. 
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was,  on  the  8th  of  November,  1798,  the  day  when  due, 
presented  at  the  store  of  the  makers,  but  no  person  being 
there,  the  porter  who  demanded  payment  went  into  an 
upper  room,  where  he  was  informed  that  Waring  and 
Eden  were  out  of  town,  but  that  a  young  man  opposite 
was  their  clerk.  The  note  being  then  presented  to  him,  he 
said,  instructions  to  pay  it  had  not  been  left.  The  day 
after  this  a  notioe  in  the  usual  form  was  carried  to  the 
dwelling-house  of  Medcalf  Eden,  the  endorser,  which  was 
found  fastened  up,  and  on  this  the  bearer  of  the  notice 
rolled  it  up,  and  put  it  into  the  keyhole  of  the  outer  door. 
It  was  admitted  that  the  deceased,  Medcalf  Eden,  shortly 
after  the  note  was  made,  retired  to  his  country  seat,  four 
miles  from  the  city  of  New  York,  where  he  died  on  the  18th 
of  September,  1798.  That  the  will,  under  which  the  de- 
fendants acted,  was  not  proved  until  the  19th  day 
[♦122]  *of  December,  1798,  before  which  period  the 
plaintiffs  knew  not  of  any  will,  or  who  were  exe- 
cutors ;  and  that  the  defendant  Martha  had  never  intermed- 
dled with  the  affairs  of  the  deceased,  though  enough  had 
been  left  by  him,  at  his  country  seat,  to  pay  the  bill  in 
question,  but  that  it  had  been  sold  under  executions  against 
the  other  executors,  to  satisfy  debt  due  from  them  in  their 
own  rights.  It  appeared  also  that  the  plaintiffs,  on  the  17tb 
of  June,  1801,  executed  to  Henry  Waring,  one  of  the 
makers  of  the  note  on  which  the  present  action  was  founded, 
an  instrument  in  which,  after  reciting  the  note,  the  follow* 
ing  discharge  was  contained : 

"  In  consideration  of  one  dollar,  to  us  paid  by  Henry 
Waring,  we  do  hereby  absolutely  release  and  discharge 
him  from  all  claims,  suits,  and  demands  which  we  have 
against  him,  on  account  of  the  note  of  which  the  above  is 
a  copy,  excepting  always,  that  he  shall  be  responsible  to 
the  executors  and  executrix  of  Medcalf  Eden,  deceased, 
and  to  them  only,  we  guarantying  him  against  any  suits  to 
be  brought  on  the  same,  by  any  other  person  or  persons, 
obtaining  the  note  in  any  way,  except  fi:mi  the  executors 
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or  executrix,  and  this  release  or  discharge  shall  not  be  con* 
Atraed  to  affect  our  claim  in  anj  manner  against  the  said 
executors  and  executrix. 

(Signed)  "  R.  &  H.  Stkwabt." 

On  the  trial|  the  counsel  for  the  defendants  raised  the 
following  points ; 

1.  That  the  proof,  as  adduced  by  the  plaintiflEs,  did  not 
support  their  declaration;  because  it  is  in  that  stated,  that 
f^t  the  time  the  note  became  due,  it  was  shown  and  pre- 
sented to  the  makers  and  payment  demanded  of  them ; 
whereas  the  testimony  was,  that  they  were  not  to  be  found, 
and  therefore  a  variance  between  the  fact  stated  and  the 
(Evidence  given. 

2.  That  the  count  states  notice  of  non-payment  given  to 
llxe  endorser,  by  reason  whereof  be  became  liable  to  pay, 
assumed,  and  refused,  which  could  not  be,  as  the  endorser 
died  before  the  note  was  due. 

'  8.  That  the  discharge  and  release  to  Henry  Waring,  <me 
of  the  makers^  was  an  exoneration  in  law  of  the  endorser, 
and  consequently  of  his  executors. 

H.  That  notice  of  non-payment  ought  to  have  [*123] 
been  at  the  country  house  of  the  endorser. 

5.  That  as  MarthaEden,  the  executrix,  never  intermed- 
dled with  the  estate  of  the  testator,  against  her  judgment 
4e  bonis  tesicUoris  only  ought  to  be  entered,  and  she  not  held 
lesponsible  in  her  own  right. 

It  was  agreed,  however,  that  a  verdict  should  be  taken 
for  the  plaintifl^ ;  but  that  if  the  opinion  of  the  court  should 
be  for  llie  defendant^  upon  either  the  first  or  second  points, 
a  nonsuit  to  be  entered :  if  for  them  on  the  third  and  fourth 
points,  or  either  of  them,  the  defendants  to  have  the  verdict 
entered  for  theiQ ;  and  i^  on  the  testimony  as  admitted,  the 
court  should  think  there  was  no  evidence  to  charge  the 
defendant  Martha  Eden  personally,  then  the  judgmentto  be 
de  bama  teataioris. 

EicheTj  for  the  plaintiff.    On  the  first  pomt  made  by  the 
Vol.  IL  24 
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defendants,  it  is  safficient  to  say,  if  a  maker  of  a  note^  oi 
drawer  of  a  bill,  cannot  be  found,  or  has  deserted  his  conn- 
try,  a  demand  at  his  place  of  residence  is  sufficient.  Kyd, 
88,  (edit.  1795,  p.  188,)  who  for  this  cites  Malyne.  The 
same  position  is  in  Ghitty,  99.  It  may  be  still  urged  that 
the  demand  is  not  duly  alleged,  and  for  this  will  be  cited 
Baley,  109,  but  the  decision  there  has  been  overruled.  In 
Saunderson  v.  Judg€,{a)  2  H.  Bl.  511,  it  is  said  by  the  courts 
'4t  is  not  necessary  that  a  demand  should  be  personal ;  it 
is  sufficient  if  it  be  made  at  the  house  of  the  maker." 
Therefore,  if  it  be  on  a  servant,  a  wife,  or  a  child,  it  is 
enough,  and  the  manner  need  not  be  stated.  On  the  se- 
cond objection ,  though  we  admit  the  endorser  died  before 
the  bill  was  due,  yet  as  the  assumption  of  an  endorser  is 
only  a  conclusion  of  law  from  the  facts,  it  is  never  proved ; 
it  is  a  mere  formal  averment  •  If  a  drawee  be  dead,  the 
presentment  should  be,  I  confess,  to  his  representatives ; 
and  the  same  reason  applies  to  an  endorser.  But  that  is 
only  in  case  the  representative  lives  at  a  reasonable  dis- 
tance. Chitty,  71.  But  if  there  is  no  executor,  then  no- 
tice at  the  house  of  the  deceased  is  all  that  can  be  given. 
Chitty,  181, 182.  As  to  the  third  ground  taken,  there  is 
not  any  thing  better  established  than  that  there  must  be 
an  actual'  satisfaction  of  a  bill  or  note  by  the  maker  or 
drawee,  to  discharge  the  parties  antecedent  to  the  holder. 

An  ineffectual  epcecution  against  the  maker ;  nay, 
[♦124]     'letting  him  out  from  execution  on  a  letter  of 

license,  is  inadequate  to  work  a  discharge.  Hay- 
Kng  V.  Mulhan,  2  Bl.  Bep.  1235.  Bayley,  87,  88.  Chitty, 
182, 188,  to  the  same  effect.  But  it  will  be  said  we  com- 
pounded. The  only  reason  why  a  composition  with  a 
maker  or  drawer  releases  the  endorsers,  is.  because  it  takes 
away  the  remedy  of  the  holder.    Ec  parte  Smith,  8  Bro. 

(a)  In  this  case  the  note  was  made  payable  ai  the  banking-house  of  Sann- 
derson,  nii'l  the  question  was,  whether  a  demand  there  was  not  good.  The 
court  held  it  was,  and  sufficient  proof  of  the  general  averment  of  haymg 
been  presented  to  the  maker  for  payment 
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Gh.  Bep.  1.  This  argument  cannot  operate  here,  for  the 
right  of  the  defendants  is  expresslj  saved.  It  is  to  be  re- 
collected that  Waring,  the  person  released  by  the  plaintifib, 
was  a  partner  with  Medcalf  Eden,  one  of  the  executors, 
and  if  the  act  of  one  partner  is  the  act  of  another,  and  that 
of  one  executor  the  act  of  all,  then,  fix)m  the  privity  of  the 
situation  he  occupied,  a  consent  may  be  implied  on  the 
part  both  of  the  makers  and  defendants.  The  not  present- 
ing at  the  house  in  the  country,  which  is  fourthly  insisted 
on,  must  fail,  because  the  endorser  was  not  to  be  sought  for 
at  both  his  dwelling-houses ;  for  if  a  presentment  at  one  is 
bad,  a  presentment  at  the  other  would  be  equally  so,  and 
two  bad  presentments  can  never  make  a  good  one.  On  the 
last  point,  if  the  defendant  Martha  Eden  had  a  good  defence, 
it  ought  to  have  been  pleaded  separately ;  but  as  she  has 
joined  with  the  other  parties  she  is  concluded.  Middktan 
V.  Price,  1  Wils.  17;  Esp.  N.  P.  836 ;  Philips  v.  Biron,  1 
Stra.  509.  These,  it  is  true,  were  actions  of  trespass,  hvj 
the  principle  is  the  same. 

Woods  and  Hanson,  contra.  The  case  cited  from  H 
Blackstone  mentions  the  declaration  to  have  been  in  the 
usual  form ;  the  one  now  before  the  court  we  say  is  not  so, 
and  for  that  we  adduce  a  precedent  in  1  Went.  Plead.  807, 
referring  to  Garth.  509,  where  the  words  "nonfuitinventus^^ 
are  used,  and  this  is  the  authority  Bayley  relies  on  in  page 
109.  This  principle  is  particularly  laid  down  in  Hushton  v. 
AspinaU,  Doug.  654,  680,  where  the  court  say,  that  though 
a  declaration  may  omit  an  inference  of  law,  when  it  sets 
forth  premises  to  warrant  that  inference,  yet^  when  it  does 
not  state  those  premises,  the  court  cannot  make  the  legal 
inference.  This  reasoning  and  authority  fully  establishes 
the  second  objection,  for  the  executors  could  not  assume 
unless  applied  to.  The  precedents  in  Went.  Plead,  on  this 
very  point,  show  the  &rm  that  ought  to  have  been  adopted, 
and  the  manner  in  which  the  notice  to  the  defendants 
should  have  been  expressed.     A  promise  to  a  testator 
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[•126]  *will  not  be  maintwned  by  showing  a  pnoinise 
to  his  executors.  Bean  v.  Orant^  1  Salk.  28.  The 
forms  of  pleading,  thei'^fbre,  require  that  the  notice  to  the 
defendants  should  have  been  set  forth.  tThe  fourth  point 
speaks  for  itself.  *rtie  country  residence  of  the  endorser 
was  known,  and  ilf  thd  law  reiquried  the  notice  to  him  to  be 
given  rtere,  a  fortiori^  would  it  in  the  case  of  his  represen- 
tatives. But  our  principal  reliance  is  on  the  release.  In 
KtTSo(k  V.  RcbirxBon]  2  Stra.  745,  taking  part  payment  from 
a  maker  of  a  note  was  held  a  discharge  of  the  endorser. 
The  exception  in  the  writing  executed  by  the  plaintiff  was 
merely  to  enable  them  to  sue  the  defendants.  It  was  a  no- 
minal exception,  and  then,  on  the  principle  of  English  v. 
Darky^o)  2  Bos.  &  Pull.  61,  this  species  of  exception  will 
not  destroy  the  effect  of  the  release  in  exonerating  the 
makers  The  same  doctrine  is  found  in  Evans,  on  Money 
Had  and  Received,  163, 170.  Besides,  it  is  a  maxim,  that 
where  an  exception  goes  to  destroy  the  substance  of  an  in* 
strument,  the  exception  is  void,  but  the  instrument  stands 
good.  So  here,  the  exception  is  for  the  sake  of  defeating 
the  legal  operation  of  the  act  done.  On  the  fiflh  poin;^ 
the  strict  rule  of  practice  may,  perhaps,  be  against  us;  but 
as  it  is  evident,  on  the  face  of  the  case,  that  the  devastavit 
was  not  by  Afartha  Eden,  perhaps  judgment  (if  any  is  to  be 
rendered  against  the  defendants)  ought,  as  to  her,  to  be 
only  de  bonis  iestatoris,  for  the  devastavA  of  one  executor  is 
not  the  devastavit  of  another.    Toller's  Law  of  Exec  342. 

HamilUm^  in  reply.  The  notice  to  the  maker  must  bd 
held  good,  because  every  person  in  his  situation  is  sup- 
j^osed  to  promise  that  his  note  shall  be  paid  at  the  place 
where  dated,  unless  the  contrary  appear  on  the  face  of  the 
instrument*    I  remember  a  case,  where  a  person  not  resi- 

(a)  In  th»t  cMe  it  was  rated,  that  a  holdar  of  a  note  reoeiving  Ihmr  tho 
maker  part  payment^  and  aecority  for  the  reeidtie^  with  an  exceptioii  of  a* 
nominal  sum  to  enable  him  to  sue  the  other  partiei^  released  alt  tl# 
andorsora 


ALBAXX,  AUGUST,  1804.  IJfl 

—  ■  ■-  ....  I,,.        ,    ,.  .        ^1..,  -      _   1^ 

Stewjirt  v^  Eden. 

dent  in  this  city  drew  a  note^  which  was  protested  aod  rer 
oovered  on,  though  no  inquiry  was  made  elsewhere.  Thi» 
ia  the  law  of  France  on  this  subject^  and  it  certainly  bas-aU) 
the  advantages  of  convenience.  K  so,  then  on  hi;  not  .pay* 
ing  when  demanded,  the  endorser  became  liable,  and  it  is 
enough  to  state  the  right  according  to  legal  operation  and 
effect  Mhiet  v.  Qibson,  1  H.  BI.  569 ;  Bishop  y.  Edyuoardi 
4  D.  &  B.  470.  The  release,  as  it  is  called,  is  not  so ;  it  is: 
not  under  seal ;  it  cannot  be  in  any  form  pleaded  as  a  dis* 
charge.(a)  Not  as  an  accord  and  satisfaction.  In 
short)  to  substantiate  it^^chancery  must  be  resorted  [*128] 
to.  That  the  exception  is  destructive  of  the  in* 
strument)  may  perhaps  be  urged  by  Waring,  but  surely- 
not  by  Eden.  But  the  instrument  is  not  defeated  by  the 
exception ;  it  was  a  contract  in  which  Waring  agreed  to 
remain  liable  to  the  defendants,(&):and  therefore  the  exoep* 
tion  is  in  affirmance  of  the  intent  of  the  parties. 

LtvmasTON,  J.  delivered  the  opinion  of  the  court  If 
the  maker,  when  a  note  £edls^  due,  cannot  be  found,  nor 
payment  demanded  of  him  personallyi  should  not  the  de* 
claration  state  that  &ct  specially,  instead  of  averring,  gen* 
erally,  ''that  the  note  was.  presented  and  payment  r&*> 
fused  ?"  This  is  the  first  question  made  in  this  cause.  It. 
is  agreed,  that  the  plaintifb  might  have  stated  what  parti* 
cular  dUigence  they  used,  in  lieu  of  alleging,  as  they  have, 
(lone,  that  the  note  was  "  presented  to  the  maker,  and  by^ 
him  dishonored ;"  but  it  has  been  most  usual  to.pursue  the 
latter  course,  and  no  good  reason  can  be  assigned  for  de* 
parting  from  it  Under  an  ayerment  of  the  note's  being^^ 
presented,  the  party  had  hitherto  been  permitted  to  giye 
eyidence  of  any  diligence  which  is  deemed  equiyalwt  .to 


(a)  There  oertainlj  could  be  no  dUBoolty  In  pleading  this  im  an  i 
and  satiafiiction. 

(6)  As  one  of  the  executors  was  one  of  the  makers  of  the  note  in  qjaatltioa, 
tfiksre,  whether  any  action  could  hare  been  maintained  by  tfaem  against  tfas 
makera.    8ee  Mamuaring  v,  Nemumr  2  Bos.  k  PoU.  130^ 
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an  actual  presentation  of  it  to  the  maker.  Precedents  are 
generally  this  way,  and  if  in  some,  the  whole  matter  in- 
tended to  be  insisted  on  as  evidence  of  a  demand  be  set 
forth,  it  qply  proves  that  either  form  is  good.  In  Saunder- 
son  and  others  v.  Judge,  2  H.  Bl.  610,  the  declaration  stated 
that ''  the  note  was  presented  to  the  maker  for  payment.** 
No  demand,  however,  had  been  made  of  him,  for  he  had 
absconded,  and  could  not  be  found.  The  judge,  therefore, 
nonsuited  the  plaiutifi^,  supposing  an  actual  demand  neces- 
sary. This  nonsuit  was  set  asfde,  although  it  was  con- 
tended, as  here,  that  the  plaintiflEs,  having  averred  that  tlie 
note  was  presented  to  the  maker  in  person,  ought  to  have 
been  held  to  proof  of  that  fact.  The  court  disregarded  this 
objection,  and  recognized  the  principle  that  due  diligence 
in  the  holder  to  obtain  payment,  without  an  actual  demand, 
is  good  evidence  to  support  such  averment.  It  is  true, 
that  in  Bayley  on  Bills,  p.  110,  it  is  said,  ''  that  if  a  note 
be  alleged  to  be  presented,  and  payment  refused,  eviden<e 
cannot  be  given  of  the  maker's  not  being  found ;"  but  this 

is  a  decision  at  nisi  prixis,  on  which  it  would  be 
pl27]    capricious  to  alter  a  practice  of  declaring,  *whicb 

has  been  pretty  uniformly  followed,  since  the  in 
troduction  into  general  use  of  bills  of  exchange  and  prom- 
issory notes.  The  case  of  ^rhe  v.  Cfieesman,  from  Oar- 
thew,  so  much  relied  on  by  defendants,  prove  nothing 
more  than  that  it  is  sufficient  to  aver  that  the  drawer  of  a 
bill  was  not  found,  without  stating  that  inquiry  had  been 
made  after  him,  and  that  such  form  of  declaring  is  good. 
This  is  not  disputed ;  but  it  does  not  follow  that  no  other 
form  will  do.  My  opinion  therefore  is,  that  the  present 
averment  was  sufficiently  supported  by  testimony,  that  the 
makers,  on  inquiry  at  their  store,  could  not  be  found ;  and 
that  payment  was  therefore  demanded  of  a  clerk,  who  said 
they  were  out  of  town,  and  had  left  no  instructions  to  pay 
the  note.  2.  Ought  notice  of  the  maker's  default  to  have 
been  sent  to  the  endorser's  country  house?  The  note 
being  dated  in  New -York,  the  maker  and  endorser  are  pre- 
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Bomed  to  have  resided,  and  contemplated  payment,  there. 
It  is  admitted,  indeed,  that  the  endorser  did  reside  in  the 
city  at  the  time  of  its  date,  for  it  is  stated,  that  shortly 
thereafter  he  went  to  his  country  seat,  shutting  up  his  house 
in  town.  We  must  take  care  that,  while  proper  diligence 
be  imposed  on  the  holder  of  negotiable  paper,  we  do  not 
exact  from  him  every  possible  exertion  that  might  have 
been  made  to  affect  an  endorser  with  knowledge  of  its  being 
dishonored.  If  he  has  done  all  that  a  diligent  and  prudent 
man  could  naturally  and  fairly  do  under  like  circumstances ; 
if  the  law  has  prescribed  no  certain  way  of  sending  a  notice 
in  the  given  case ;  if  the  endorser's  own  conduct  has  ren- 
dered  it  somewhat  difficult  to  determine  in  what  way  the 
notice  ought  to  be  given ;  and  especially,  if  from  what  has 
been  done,  it  may  reasonably  be  presumed  that  notice  has 
reached  the  parties  concerned,  we  should  be  satisfied,  and 
not  ask  for  more.  Endorsers,  therefore,  cannot  complain, 
if  notices  of  this  nature  are  permitted  to  be  left  at  their 
houses  in  town  notwithstanding  their  removal  into  the 
country  during  the  hot  ntonths.  It  is  more  reasonable 
that  they  leave  a  person  in  town  to  attend  to  their  business, 
than  that  the  holders  of  their  paper  be  put  to  the  trouble  of 
finding  out  to  what  part  of  the  country  they  have  removed 
and  sending  after  them.  It  is  also  probable,  especially 
when  the  distance  between  the  two  houses  is  only  four 
miles,  as  it  was  here,  that  some  communication 
•will  be  kept  up  between  them,  and  that  a  letter  [*128] 
left  at  the  dwelling  in  town  will  not  be  long  in 
finding  its  way  to  the  country.  I  speak  now  of  a  tempo- 
rary residence  in  the  country ;  for  a  permament  removal 
from  the  city  might  render  a  different  course  necessary. 
Nor  was  it  fatal  to  direct  the  notice  to  the  endorser  himself ; 
for  as  it  was  not  known  whether  he  had  made  a  will,  nor 
who  is  executors  were,  until  long  after,  it  was  full  as  pro- 
bable that  it  would  reach  the  parties  interested  by  this  ad- 
dross  as  by  any  other ;  some  -one  of  the  deceased's  femily 
would  either  open  it,  or  see  it  safely  delivered  to  an  execu- 
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tor.  The  notice,  therefore,  was  well  served,  and  its  addrev 
proper.  S.  What  is  to  be  the  effect  of  the  writing  given 
to  Warning,  one  of  the  makers  of  this  note?  The  de* 
fondants  cannot  complain  of  this  transaction,  nor  should' 
they  be  permitted  to  derive  any  benefit  from  it,  unless  their 
remedy  against  the  makers,  or  either  of  them,  be  affected 
by  it  If  we  understand  this  paper  according  to  the  obvious 
meaning  of  the  parties,  and  its  own  import,  (and  why 
should  it  not  be  so  understood  ?)  we  may  give  to  it  every 
effect  it  was  intended  to  produce,  without  impairing  any 
right  of  the  defendants.  The  plaintiffs  were  willing  to  re- 
lease Waring,  but  only  on  condition  of  his  remaining  liable 
to  the  representatives  of  the  endorser,  and  to  those  to  whom 
they  might  pass  the  note.  This  was  necessary  to  secure 
their  own  recourse  on  the  executors  of  Eden's  will.  Nor 
is  the  exception  repugnant  to  the  main  object  of  the  release, 
if  it  may  be  so  called ;  for  Waring  might  have  set-off 
against  Eden's  estate,  and  therefore  be  willing  to  remain 
liable  to  his  representatives.  This  instrument,  therefore, 
is  no  bar  to  the  present  suit.  4.  ^s  Medcalf  Eden  died 
long  before  the  note  became  due,  it  is  contended  that  the 
evidence  not  only  does  not  support  the  promise  alleged  to 
have  been  made  by  him,  on  the  8th  of  November,  1798, 
which  was  afler  his  death,  but  shows  that  it  was  impifasible 
he  could  have  made  it.  Averse  from  nonsuiting  the  plain- 
tiffs, and  thus  turning  them  round  to  another  action,  we 
have  been  anxious  to  overcome  this  objection,  but  after  the 
best  reflection  it  appears  to  us  fatal  to  the  present  suit  Al- 
though, whentheholder  of  anotehas  done  all  that  is  required 

of  him,  the  law  implies  an  undertaking  on  the  en* 
[*129]    dorser's  part,  yet  where  the  condition  on  which  *this 

promise  arises  happens  not  until  after  his  death,  the 
assumpsit  devolves  on  his  executors,  to  avoid  the  absurdity 
ofa  dead  man's  contracting  The  assumption,  as  here  laid 
cannot  be  made  good  by  relation  to  the  date  of  the  note,  or 
endorsement,  for  it  is  not  merely  because  of  his  endorsement 
that  Eden  was  liable.    There 'must  first  be  a  default  in  the 
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maker,  and  certain  acts  done,  or  diligence  used  by,  the 
holder.  It  is  accordingly  stated  in  this  declaration,  that  by 
reason  of  a  demand  of  the  maker,  and  non-payment  by  him, 
and  notice  thereof  to  Eden,  he  became  liable,  and  being 
liable,  he  promised,  in  his  lifetime,  to  pay,  &c.  but  it  ap* 
pears  in  ey^d^nci^  thfit  E^en  had  beoA  dead  near  two  months 
before  he  is  said  to  have  outde  this  promise.  There  can 
be  no  necessity  for  declaring  in  this  way,  when  it  would 
have  comported  with  the  truth,  and  answered  as  well  as  to 
hsire  stated  a  notion  of  nonpayment  to  the  defendants,  and 
an  assumpsit  by  them.  The  only  case  in  any  degree  re- 
sembling this,  IS  that  of  D&ine  y.  Oranej  in  6  Mod.  809. 
An  executor  had  declared  on  a  promise  made  to  his  testa- 
tor above  six  yeaa  before  the  action  biroughti  on  nan  qs- 
mmpsii  infra  jetcanfios;  it  appeared  that  the  defendant 
had  made  a  promise  to  the  executors,  after  the  testator's 
fleath,  but  before  any  action  was  brought ;  all  the  judges 
agreed,  on  the  case  beiiig  referred  to  them,  that  the  evidence 
did  not  support  the  declaration,  but  that  the  executor 
should  have  dedared  on  a  promise  made  to  himself;  so 
neither  here  does  llie  evidence  support  the  dedaratioDi 
which  should  have  been  on  a  promise  made  by  the  execu- 
toes.  A  non-suit  must»  ther^tfore,  be  entered  in  confonpifty 
with  the  agteeznent  of  the  parties.  This  rendeiB  it  unne- 
cessary to  say  what  judgment  should  be  rendered  agaioat 
Martha  Eden,  becau«e»  if  another  action  be  brought^  she 
can  plead  separately,  and  thusavpid  hqr  present  embarra^ 
ment  The  other  points  have  been  disposed  of  to  prevent 
tiieir  being  brought  up  again  in  the  next  action. 

Judgment  of  nonauiL 
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AroTage  from  one  port  to  another  through  an  intennediate  port,  where  the 
goodaare  to  be  relanded,  and  shipped  to  those  of  their  .ulterior  destinatioii, 
may  be  insured  as  a  voyage  from  the  first  to  the  second  port^  without 
mentioning  the  thlrd.(a)  Papers  referred  to  by  a  witness  in  his  deposi- 
tSons,  may  be  produced  on  a  trial  to  refresh  his  memory.  Ck>pies  of  papers 
referred  to  in  depositions  may  be  resorted  to  in  order  to  their  elucidation. 
After  a  witness  has  been  examined  on  interrogatories,  and  cross-examined, 
and  his  depositions  read,  a  new  trial  win  not  be  granted,  on  a  supple* 
mental  affidavit,  stating  mistake,  or  surprise.  Anew  trial  will  not  be 
granted,  beoauae  of  the  discovery  of  new  witnoises  to  the  same  &ct ;  nor 
because  a  juror  was  challenged  in  the  absence  from  court  of  the  defend- 
aot*s  counsel.  Quare^  whether  on  a  trial  on  a  policy  of  insurance,  it  Is 
not  a  good  challenge  to  the  favor,  that  one  of  the  Jcry  is  an  underwriter. 

This  was  an  action  on  a  policy  of  insurance,  on  tbe  sliip 
Oatharine,  at  and  from  Barcelona  to  Baltimore.  The  loss 
averred  to  be  from  arrest  and  detention  by  the 
[•180]  Spanish  ♦government,  at  Barcelona,  The  deposi- 
tions of  a  Mr.  Benjamin  M.  Mumford,  examined  on 
the  part  of  the  defendants,  and  cross-examined  by  the 
plaintiff,  were,  on  the  trial,  read  by  the  plaintiff.  Their 
contents  led  to  establish  a  belief,  that'  the  voyage  actually 
ihtended  was  direct  to  the  Havanna,  or  some  place  in  the 
West  Indies.  They  referred,  however,  to  certain  papers 
and  documents,  prepared  by  the  deponent  at  Barcelona, 
shortly  after  the  seizure  of  the  Catharine,  in  order  to  obtain 
compensation  from  the  Spanish  government,  and  in  the 
captain  of  all  these  the  voyage  was  described  as  for  Balti- 
more, and  from  thence  to  the  Havanna,(5)  in  order,  aa 

(a)  See  Ely  v.  HcMett,  ante,  60,  n.  (&) 

(5)  Mwdock  V.  PKfUs  was  cited.    See  the  observatioui  on  that  cass^  I  Les 
Mer.  Amer.  82a 
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Stated  by  tke  papers,  to  reship  at  Baltimore,  and  avoid,  by 
this  circuitods  mode,  the  danger  of  confiscation, for  going 
immediately  from  one  belligerant  port  to  another.  These 
papers  were  lettered,  and  at  the  time  of  Mamford's  exami- 
nation,  shown  to  him,  and  he  swore  he  believed  then^  to 
be  true  copies  of  originals,  deposited  in  the  archives  of  the 
consular  office  in  Barcelona.  In  order  to  explain  the  man- 
ner in  which  the  voyage  to  the  Havanna  was  to  be  prose- 
cuted, the  plaintiff  offered  these  copies,  to  which  the  coun« 
ael  for  the  defendants  objected,  that  as  the  depositions  were 
now  read  by  the  plamtif^  Mumford  was  bis  witness,  and 
these  papers  being  only  copies,  unauthenticated,  and  ad- 
duced with  a  view  of  discrediting  his  testimony,  could  not 
be  received.  This  being  overruled,  a  verdict  was  brought 
in  for  the  plaintiff.  The  present  application  was,  to  set  it 
aside,  and  grant  a  new  trial,  on  account  of  the  admission 
of  the  above  testimony,  and  on  account  of  some  other  wit- 
nesses being  since  discovered,  who  could  farther  testify  to 
the  facts  deposed  to.  The  points  made  on  the  argument 
arc  fully  stated  in  the  opinion  of  the  court,  which  was  de- 
livered by 

LrviNGSTOK,  J.  Several  objections  are  made  to  the 
plaintiff's  right  of  recovering.  1.  It  is  alleged  that  the 
voyage  contemplated  while  the  Catharine  was  at  Barcelonai 
was  different  from  the  one  insured,  and  that  therefore  the 
risk  never  commenced.  The  insurance  being  at  and  from 
Barcelona,  it  may  admit  of  doubt  whether,  as  the  loss 
happened  there,  the  defendants  would  not  be  liable, 
although  a  voyage  from  the  Havanna  were  in  contempla- 
tion. But  on  this  point  of  law  we  give  no  opinion, 
because  it  is  sufficiently  proved  that  the  *vessel  [^131] 
was  destined  for  Baltimore.  Thus  have  the  jury 
.  found,  nor  pould  their  verdict  have  been  different,  without 
disregarding  all  the  testimony  in  the  cause.  The  defend- 
ants themselves  are  aware  that  this  finding  comported 
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With  the  'evidence,  ibd  hatfe  AdcoWlttgly  dhf^ctdd  tlSMf 
priDcipkl  attack  agdirist  ttie  tedtimdh j  itself;  for  thejr  osty^ 
2.  That  Mtitnford  Wad  the  pTdntiSTa  ^iiJueSs^  MA  therefoi^ 
could  not  be  discre()ited  bj  him.  Whether  this  genilemAU 
be  regarded  as  the  if  itne^  of  the  one  oir  the  other  ):%)%yi 
fe  not  very  material  in  decidinig  ihfs  c^itise^,  he  had  been 
examined  ottt  of  court,  alt  the  instknce  Of  tife  i^efendantB^ 
find  cross-examiiled  by  the  plkihtiff^  Who  prodiiced  bill 
fle^sition  on  'the  trial.  Perbapi  the  be&t  getiBral  rule  In 
fcuch  cased,  Would  be  to  bdnsid^r  the  Witfae^  if  hifa  de^ 
lotion  be  re^,  tis  belonging  to  the  party  oh  Whode  apptt- 
cation  he  was  examined,  without  any  regard  to  the  -per^M 
^ho  may  ffhally  make  ti^  of  It  But  Without  deciding 
^ts  point,  we  think  bothing  Wa»  done  by  the  plUintiff  t6 
'discredit  Mtimford,  ieven  if  he  had  been  hib  wHneA.  It  is 
ttot  every  mistake  which  a  Withesb  in^y  make,  wh^  speak- 
ing from  merdbry,  that  Will  discredit  him,  and  it  Would  1)0 
"a  sti-ange  rule  mdeed,  that  a  patty  produeir%  a  witMsb 
^ould  not  be  permitted,  eveu  by  the  Witu^  hiniself,  t6 
correct  a  mistake  which  he  lUay  have  committed.  Nothing 
more  was  done  here ;  Mumford  had  sworn,  that  from  cer* 
tain  papers,  the  destination  of  the  cargo,  according  to  his 
recollection,  appeared  to  be  for  the  Savanna:  after  ihis, 
there  could  be  no  impropriety  ih  ^showing  hiih  the  papism 
to  which  he  alluded,  or  any  other  tb  tifresh  his  mttoOfy 
'and  to  Enable  him  to  correct  his  error,  if  he  had  hi^deollto. 
This  was  no  imputation  on  his  cHalnbter ;  itheither  ren- 
dered him  injfttmous  nor  unworthy  of  tredit^  ite  to  the 
other  poibt  to  which  he  had  deposed ;  it  'd!s66vered  in  the 
Witness  a  laiidable  promptitude  tb  rectify  a  i^ni^tike,  into 
which  an  imperfect  recollection  had  betrayed  him,  a^d 

^thus  added  to,  rather  than  detr&cted  froin,  the  height  of 
his  testitnbny.  8.  The  exhibits  B.  '*ted  0.  bttng  mlj 
copies,  should  hot,  it  is  skid,  h^fe  Been  |)tbdti«d.  If  lilo 
allusion' had  been  ma^e  to  theto^a]p6^i^y  MtiM^rd,  thiy 

'  could  not  hiive  been  {nfoduced  to^MkoWthe  Md  ^b/eot  tt 
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tfiifl  yoyage;  l^at  be  had  alx^dy  testified  that  hehadmado 
<^  oer^tD  daima  againat  the  Spaniah  government, 
fibr  the  Gatharine  and  her  cargo,  which  stated  the  IH92] 
naae^  to  be  bonnd  directly  ta  the  West  Indies : 
tbeae  papen,  he  added,  were  lodged  in  the  Consulate 
eAoe  at  Baraatona.  Having  sworn  thns  &r  from  memory, 
the  plaintiff  had  a  right  to  refresh  his  reoollection,  by  show^ 
ing  him  copies  of  die  claims  referred  to:  on  inspection,  be 
might  probably  be  able  to  determine  whether  they  were 
Inie  copies  or  not,  and  certainly  if  he  believed  them  true^ 
they  woold  fumiA  better  evideace  of  what  the  originfds 
6(mtaiBed,  than  any  parol  account  of  their  contents,  whicb 
was  the  only  way  in  wbioh  the  defendants  had  attempted  to 
prove  them.  Wiiere  is  no  reason  to  say,  the  originiJs  were 
in  the  plaintiff's  possession.  They  remained  in  a  public 
Cfiee  in  Spidn :  and  this  kind  of  inferior  proof  was  rendered 
proper  ht  the  defendants'  own  conduct  They  had  not 
cudy  exaoiiiied  the  witness,  as  to  the  contents  of  these 
papers,  but  gave  the  plaintiff  every  reason  to  believe  diat 
ift<Vfching  would  be  required  of  him  but  proof  that  the  pro- 
perty was  American.  4.  The  abandonment,  it  is  said,  was 
too  i$te.  vTbe  Gatharine  was  seized  in  September,  1800, 
and  not  abandoned  untU  fifteen  months  thereafter.  It  has 
AetAy  'been  decided  %  this  courts  in  Sart  v.  Shaw,  that 
an  abandonment  may  he  made  at  any  time  after  the  acci* 
dent,  provided,  at  the  date  of  the  abandonment,  the  loss 
still  continues  total  This  being  the  case  here,  the  aban- 
donmisiit  ;Was  in  season.  '6.  ^It  is  contended  that  Ht. 
Mumford  was  mistaken  or  surprised  on  his  cross  examina- 
^n,  ^4  .^U^t^^i^^QHS,  ja  pew  trii^I  should  be  had.  For 
IhyjipyWite  ftflld^yitis  prp^MPcd,  tatcen  nine  months 
aft^jthe  trial,  in  wliiohihe  staties.that  the  captions  of  thft 
echibit8;fi|.  and  <}.  were  not  shown  to  him,  to  the  best  of 
fa^  knc^wledge  anfl  belief  and  endeavors  to  i^xploin  wh^ 
ft^yiJS^jPy^?flfi^^^,?PP^^i::*^  :wit,.to  pr^v^nt  ^ndan- 
gttdagtlba  io^iirance.  Shi^i^xplauation  cpmes  tpc  Late ;  a 
witness    under  examination    may   explain  and   correct 
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himself,  but  it  will  be  dangerous  and  improper  to  receive 
any  elucidation  from  him  after  the  trial,  and  especiallj 
after  the  lapse  of  so  many  months :  besides,  the  defendants 
were  apprised  of  his  deposition,  long  before  the  trial,  and 
are  witboQt  excuse  for  not  calling  on  him  then  to  make 

such  explanations  as  might  he  deemed  important, 
[*188]    6.  But  *there  has  been  a  disooverj  of  new  eYi« 

dence,  and  for  that  reason  there  should  be  another 
trial.  It  is  said  that  if  a  new  trial  be  granted,  there  are  two 
witnesses  who  were  not  known  to  the  defendants  at  the  time 
of  the  trial,  who  can  testify  as  to  the  destination  of  the  Catha- 
rine. This  was  the  fact  principally  controyerted  on  the  for- 
mer trial,  and  we  are  now  applied  to  for  another,  merely 
because  all  the  witnesses  who  knew  something  of  the  matter 
have  not  been  examined.(a)  Every  one  must  perceive  the 
inconvenience  and  delay  which  will  arise  from  granting  new 
trials  upon  the  discovery  of  new  testim<»iy,  or  other  wit- 
nesses to  the  same  &ct  It  often  happens  that  neither  party 
knows  all  the  persons  who  may  be  acquainted  with  some 
of  the  circumstances  relating  to  the  point  in  controversy ; 
if  a  suggestion,  then,  of  the  present  kind  be  listened  to,  a 
second,  if  not  a  third  and  a  fourth,  trial  may  always  be 
bad.  There  may  be  many  persons  yet  unknown  to  the 
defendants  who  nuiy  be  material  witnesses  in  this  cause^ 
and  this  may  continue  to  be  the  case  after  a  dozen  trials. 
Cases  may 'occur  in  which,  if  great  doubts  ezist^  as  the 

(«)  It  Is  no  gromd  for  the  court  to  grant  n  new  tria^  that  a  witosMoalM 
to  proye  a  certain  (kcti  was  rejected  on  a  tfuppoaed  ground  of  Inoompetencj', 
where  another  witnesa  who  was  called,  established  the  same  ftol,  and  tha 
defence  proceeded  on  a  oollateral  point  on  which  the  Terdiot  tamed.  A^ 
Vfords  ▼.  Eoana,  3  Bast,  451,  conflnaed  in  amiik  r.  Bruth  and  Mken^  8 
Johns.  Rep.  84,  where  the  oourt  sa^,  "it  is  against  the  general  rule  to  gnat 
a  new  trial,  merely  for  the  discoveiy  of  cumulative  fiicts  and  ciicanstanoe% 
rriating  to  the  same  matter  which  was  prinoipallj  oontroTorted  upon  tha 
former  trial"  Though  the  fact  be  new,  if  it  would  hare  no  influenoe  ia 
drawing  a  different  conclusion,  on  a  point  in  eridenofl^  a  new  trial  wlB 
equally  be  reftised.  TheKingr.  TMrnnd  Men,  II  Bast»811;  seaj 
T.  Wat/an,  1  Camea'  Bep.  25,  n.  (a.) 
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fint  deoiatoiH  it  may  be  proper,  on  the  dlaoovery  of  fut- 
iher  witnesses,  even  to  the  same  &et,  to  open  the  cause 
for  a  seoond  discusnon ;  but  this  is  not  one  of  them.  The 
principal  fact  here  was  clearly  proved,,  and  if  Lewis  and 
Byrnes  had  both  been  examined,  it  is  very  uncertain 
whether  the  result  would  not  have  been  the  same.  7.  The 
last  reason  asugned  for  a  new  trial  is,  that  a  juror  was 
challenged,  in  the  absence  from  court  of  the  defendants* 
counsel,  and  in  consequence  of  such  challenge  did  not 
serve.  It  appears  that  the  defendants'  counsel  was  in  court 
when  the  trial  of  the  cause  was  moved  for  and  brought 
on :  if  he  afterwards  left  it|  it  was  his  own  &ult^  In  con- 
templation of  law,  he  was  so  fiur  present,  daring  the  whole 
trial,  that  no  motion  by  the  adverse  counsel,  after  he  had 
once  appeared,  could  be  regarded  as  ex  parte.  He  had  a 
right  to  make  his  challenges  to  the  jurors,  without  inqnir* 
ing  whether  the  other  counsel  was  in  oonrt  or  in  the  hall. 
On  the  challenge  itself  it  is  unnecessary  to  decide ;  it  may 
well  be  doubted,  however,  if  it  were  not  a  good  one  to  the 
£ivor:  underwriters  can  hardly  be  proper  jurors^  in  cases 
in  which  persons  pursuing  the  same  business  are  parties. 
Jurors  should  be  '^  amni  exoq>ti(me  moforesJ'  The 
^judgment  of  the  court  is^  that  the  defendants  take  [*184] 
nothing  by  their  motion,  and  that  the  rule  to  show 
cause  why  there  should  not  be  a  new  trial,  be  disohaiged 
with  costs. 

New  trial  denied. 

^  N.  B.  In  another  action  on  the  freight  of  the  same  vessel, 
under  the  same  fiicts,  there  was  a  demurrer  to  the  evidence 
on  which  the  question  was  raised,  whether  a  demurrer  to 
evidence  confesses  all  the  facts  which  a  jury  might  infer? 
But  the  court  avoided  a  decision  on  this  pointy  saying 
there  was  enough  to  warrant  the  verdict  of  the  jury. 
Spencer,  J,  however,  declared  he  considered'  the  demurrer 
confessed  every  thing  a  jury  might  infer.  That  he  founded 
hia  opinion  on  the  case  of  Ooeksedge  and  Fanahaw^  in 
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Iferag.  119,  te^   k  similar  decsLaiofn  in  ^d  iAriBgjMH 
dttHses,  lii  Utlr  6#ii  bonrt  of  ertota; 


Oat  ograi^^^  WlLBSB,  q.  t 

If  a  retam  to  •  certiorari  to  •  jostle^  itatea  wamnt  to  have  uNmed  in  por^ 
■aanoeortbe act^  and  the  defendant  has  appeared  and  pleaded,  it  is  «i 
Waiver  of  ibe  irregtildrity,  if  anj,  ^nd  ibe  court  will  intend  the  ^armnt 
ftopMj  \akdoi.  The  ad  to  tisdireM  <&aord«n  by  CMUnoii  i 
iwtaprtr  toprooeediitga  wider  the  1M»  aet  Dtlbote  in  •  wanSant  aie 
(fired  bj  appearing  and  pleading  the  general  laBue.  Variance  in  the  de- 
damtion  from  the  proceas  is  cured  hj  pleading  in  chief  A  warrant  ma/ 
ibe  In  the  name  of  an  indiyidual,  and  the  dedication  qui  Um  on  behalf  0^ 
lliittelf  and  ofbera  A  fltat  wtiwv  toet  or  inislaid  la  pM  reason  ibr  * 
^ikloa  to  liiaa  aaoilMr.  V  «  detodant  itqtieflta  •  aecoiid  fmW  to  lie 
lamed  wban  the  tat  I9  not  retomed,  be  oaimoi  aafengn  it  for  error.  A 
justice  maj  oontinne  his  ooprt  from  day  to  day.  When  a  return  states 
that  the  Jury  heard  the  proofii  and  allegatioira  of  the  parties^  the  ooott  will 
intend  ^hey  weri  present  -  If  It  appear  from  the  record,  on  a  retuhl  to  'i^ 
MrWMhsH;  lbi«  the  justice  did  not  admloiBit#r  ibe  oAth  pTMeribed  by  law, 
it  Is  fatal  on  error,  b«t  the  Justice  need  not  returb  tfab  Iblm  administer^l 

te  aMaritof  a  olerioal  mistake^  a  Justice's  retqm  allowed  to  be  amended 
after  errors  assigned,  argument  and  judgment  thereon. 

"fir  EkiioJft,  dn  &  cerSarari^  to  a  justice's  court,  up6n  It 
oonvictioQ  under  tbe  1021  act,  for  selling  spirituous  liquors 
without  a  license.  The  plaintiff  assigned  twenty  errors, 
but  relied  prindpallj  on  the  following :  Ist  That  there 
ViEis  iio  endorsement  on  the  Warrant,  either  6f  ^he  name 
of  the  plaihtiff,  or  the  title  of  the  btattite  on  which  tile 
^rocQss  V^&  itetied ;  2d.  Hiat  in  the  process  or  Wamiiit 
Usiied  oh  the  plaiht^  there  was  1I6  plea  mentioned,  nor 
^t  ^6  il^fdnd^iit  oWe<)  the  plaintiff  khd  the  overseers  c^ 
jSie  ^r  any  riion^y  and  detained  it  froin  tbetn ;  Sd.  Thit 
i&e  plaititiff  and  defendant  being  freeliolders,  the  pro<^eii^ 
Vas  ^by  Wafraiit,  knd  not  'by  suhimoris;  4.  'fhat  tlie'dft- 
dafatioh  Wfiisinlthfe  iiame  of  the  plaintiiT  and  the'bvere^efs 
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4if  Ite  poor^  When  the  procMs  tras  in  tho  huiia  of  A» 
pkanttf  onlj ;  6*  Thafc  &e  justioe  refuted,  on  a  moiiQa 
vmde^  to  quash  thd  preoeedinga;  6.  Tb«l  before  the  J017 
proMtt  was  veianied,  another  was  aasciBd;  7.  That  the 
juiliod  opened  the  eomrt  on  the  2d  daj  of  Jane,  and  001^ 
atanted  It  open  till  the  third  before  he  tried  the  canee ;  S. 
That  the  jtuai^iNrare  the  constable  '*to>  attend  the  aakl 
jory,  and  to  the  otinoet  of  his  aUlitj  to  keep  that  j vf 
together  nntil  tbey  had  agreed  npbn  their  veidiot^"  where- 
as, by  the  law  of  the  knd^  1»  oaght  to  have  sworn  the 
^OoSfaaMe  to  keep  them  ''  in  seme  private  and  oon- 
twieat  ^plaoe,  wHfaoot  meat  x»  drink,  except  [^186] 
W«ter,  and  net  to  adfer  any  one  to  vpetk  to  them, 
ndr  to  ^eak  to  them  hiqiael^  troless  by  order  of  the  |q»* 
«id6,  ^  to  ask  Ifaem  whether  they  hare  Agreed  on  their 
^TMdiet  until  they  he^e  agreed  oa  tfanr  verdiot" 

£1^,  Oh.  t.  I  diall  consider  the  oanses  all^^  te 
error  in  Am  order  in  Which  they  naturally  arise.  1.  It  is 
«B^^  thfilt  the  cKieolioiis  of  the  act^  oommonly  eaUed  Ibe 
19L  act,  hate  not^been  observed)  as  ahe  diat  pioQess  ms 
by  warirant^  and  not  by  sitfnmona.  The  act  dtreets  ikat 
'Che  jnstiee,  on  api>lioation  under  the  adt,  ^lall  iasue  a  earn- 
wdns,  or  wKrmnt,a8  4ie  ease  may  le^oire;  that  the  pio- 
"bees  agaiflst  IreebolderB  and  inhabitants  having  farailiw^ 
iriiall  be  by  sammoas,  tinless^the  plaidtiff  4diall  pvove  ^em 
tmththit^ie  is  in^danger  of  losing  his  tlemand,  or  <that  he 
believes  the  defendaxit  will  d^iavt  the  ooantry,  or  nnleas 
<ihe  phintilf  be  non-iesident,  Aa  ^Bhe  Mtam  states^  that 
the  pkantiff  below  prayed  proeess  by  wsuant,  and  ihat 
'^be  jtutioe  Aeiedpon,  and  in  panucmca  4^  the  mctf  ianeA 
Mb  warrant;  that  ^e  4afenidaiit  was  hioaght  in  on  tte 
lRrikm&t»  and  the  pfadntiff  deAiKd,  ^aad  ^e  deAndaat 
ijoined  issile  thereon,  and  pmyod  an  sdjonmnMat,  ^sAUk 
«waB  granted,  ^d  on  tiie  day  to  mUA  a#Minled,  the  par- 
ties agam  appeared,  and  then  the  defendant  jotgooted  that 
<<3ie  warrant  ^a&  not  issae  in  Mn&rmity*  to  wihe  siat 
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t^  infonnations.  As  the  defisndant,  therefore^  aoquittoed 
in  the  prooess,  and  never  objected  to  it  because  it  was  a 
warrant,  and  it  being  stated  to  be  iasaed  in  parsuanoe  of 
the  act,  we  are  to  intend  it  was  duly  issued,  or  if  not  so^ 
the  irregularity  was  waived  bj  the  defendant  2.  It  is 
alleged  that  the  snit,  being  for  a  penalty  given  by  the  16th 
flection  of  the  tavern  act^  (1  Bev.  Laws,  490,)  ought  to 
have  followed  the  directions  of  the  act  passed  6th  February, 
1788,  to  redress  diaarckra  by  oonawm  infifrmers^  whichrequires 
the  name  of  the  plaintiff  and  the  title  of  the  act  to  be  en- 
dorsed Proceedings  under  the  102.  act  are  to  be  veffir 
lated  entirely  by  that  act;  and  the  act  relative  to  com- 
mon informers  does  not  apply  to  these  proceedings.  TI^ 
tenns  of  it  are  altogether  inapplicable.  It  suiq>oees  a 
process  to  be  issued  by  a  ekrk^  and  says  that  the  Uke 
process  shall  be  awarded  as  in  an  action  of  ireBjpa^ 
at  common  law.  S.  The  warrant  is  alleged  not  to 
state  a  plea,  *or  cause  of  action  to  which  the  de-  [*186] 
fendant  is  to  answer,  and  that  it  is  stated  that  the  , 
defendant  is  to  answer  to  the  people^  whereas  the  102.  act 
says  that  justices  shall  not  have  cognizance  of  any  cauao 
wherein  the  people  are  concerned.  The  defects  in  the 
warrant,  whatever  they  may  be,  are  cured  by  the  general 
plea  of  the  defendant.  He  has  waived  all  these  defects 
since  he  pleaded  the  general  issue,  and  afterwards  made 
no  other  objection  to  the  warrant  than  that  it  did  not  con- 
form to  the  act  relative  to  common  informers^  and  which 
act,  as  I  have  already  observed,  did  not,  and  could  not, 
apply.  We  have  decided,  in  the  cases  of  Wool  and  Bevil 
July  term,  1801,  and  of  Young  and  Canada,  January 
term,  1802,  that  a  defective  venire  was  cured,  if  tho 
party  made  no  objection  at  the  time,  but  went  on  to  trial; 
and  there  is  equal,  if  not  stronger  reason,  why  a  like  oon* 
duct  should  cure  a  defective  process,  the  only  object  of 
which  was  to  bring  the  par^  into  court  But  I  consider 
wthe  process  as  good.  It  states  the  ground  of  action  speei- 
fioally,  and  that  the  plaintiff  was  the  complainant  upon 
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oatb|  and  that  the  defendant  was  to  be  brought  in  to  an« 
swer  to  the  complaint  of  the  plaintiff,  and  does  not  allege 
that  he  was  to  answer  to  the  people.  4.  It  is  alleged  that 
the  declaration  varies  in  substance  from  the  process.  The 
proper  answer  to  this  is,  that  the  defendant,  by  not  plead* 
ZDg  that  variance,  but  pleading  in  chief,  has  waived  it,  and 
80  this  court  has  frequently  decided  in  like  cases.  But  it  is 
not  true,  in  fact,  that  there  is  any  substantial  variance.  The 
dedarations  only  unfolds  more  at  large  the  same  charge, 
which  is  briefly  stated  in  the  process,  to  wit,  the  retailing  of 
spirituous  liquors  without  a  permit  5.  Another  objection 
TBf  that  the  justice  overruled  the  motion  to  quash  the  proceed* 
ings;  or,  as  the  record  says,  to  abate  the  warrant  The  an« 
swerto  this  has  already  sufficiently  been  given,  since  the  only 
leason  assigned  why  it  should  be  abated  was,  that  the  process 
did  not  conform  to  the  act  for  regulating  informations. ,  &  . 
It  is  next  objected,  that  the  venire  is  detective ;  but  as  the 
venire  was  issued  at  the  instance,  and  upon  the  prayer,  of 
the  defendant,  it  does  not  lie  with  him  to  allege  error  in 
it  This  point  was  decided  by  this  court  in  the  case  of 
OaBinan  v.  JtUon^  October  term,  1801,  and  it  has  fre- 
quently been  so  decided  in  other  cases ;  nor  do  I 
♦conceive  it  to  have  been  illegal  fbr  the  justice  to  [*1S7] 
have  issued  a  fresh  venire^  when  the  first  venire 
had  not  been  carried  into  effect,  but  had  been  midaii^  hepi^ 
or  vrUkheld^  by  the  defendant  himself,  to  whom  it  had  been 
delivered.  This  allegation  in  the  record  we  are  to  take 
for  truths  and  it  became  indispensable,  then,  that  a  new 
venire  should  issue,  or  the  act  of  the  defendant  might  have 
totally  defeated  the  plaintiff's  action.  It  would  not  have 
been  legal,  I  apprehend,  for  the  justice  to  have  proceeded 
to  try  the  cause  without  a  jury,  after  the  prayer  of  the 
defendant  for  one ;  and  it  would  be  most  unjust  for  him  to 
avail  himself  of  his  own  Jachee^  or  act,  to  injure  the  action 
of  the  plaintiff.  I  am  of  opinion,  therefore,  that  the  issu- 
ing of  Uie  second  venire  was  proper,  and  that  it  is  to  be 
oousidered  as  the  process  of  the  defendant  below,  and  that 
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BO  otyeotion  u>  the  form  of  it  will  uow  lie  m%^  tbi^t  d0 
fendant  7.  Anolhor  olyeotion  ia^  lluifc  the  fiount  ^m  e^lM 
tinned  over  from  the  2d  of  Junev  wbea  the  ^rat  i»eimi 
was  retumahle,  to  ihe  8rd  of  June,  wheQ  the  owm  y^it 
tried.  If  tlie  court  wee  opened  oo  the  Stod  of  ^voe,  .n^  we 
mtiit  intend,  nnd  Uie  dejay  ormted  by  tkf^  defendftQt  ji§ 
Hunaiooing  the  jeiy  i\endered  it  reqimite  to  keep  ihe  m^ 
fpm  till  the  n/ext  day,  there  was  oo  error  in  thel^  pro(qe$4' 
ing.  It  became  neoefmry,  and  the  parties  were  ^(nm4  # 
Ad»  notice  qfi^  aad  attend  aooordingly.  .Tbene  is  ncHhl/lg 
in  the  law  to  prohibit  a  justice  from  eontinaing  his  f^of^ 
ftom  ooe  day  to  the  nej^t,  when  the  exigencies  of  the  qfupe 
lieqnijra  it.  If  ihe  defendant  ne^eoted,  or  refused,  to  et- 
tend,  iUe  juatioe  was  aQtliOtri;sed  to  piN^oe^  in  the  Iciei 
wkhmd  him :  bju.t  we  are  rather  to  intoad  jbhat  4ihe  pactji§| 
ipepe  present  at  the  trial,  for  the  reopi:d  etetes^  that  tlhe 
jory  did  hear  ihe  pr»ofs  ^i4  affegationfi  jthen  apd  rth^if 
made  and  eKbibited.  Sowever,  it  jis  imi^Siterial,  i.^  ^ 
ipeot  to  the  objeotioo,  whether  the  d^endant  w^  or  ii|| 
not,  present  8.  The  Isst  error  atlegod)  wd  whioh  ,requirei 
notice'  is,  ihat  the  constable  was  not  ^wom  ^looording  ifi 
law  to  keep  the  jury.  The  act  gives  a  ..pfeoiae  form  pf 
palii  io  ibis  case;  and -the  rdturn  states  Ihat  aft«r  U>e  y^ 
had  heard  the  fMrooft  ap4  alle^;atioo8,  tthe  oc>9^ble  .fr^ 
sworn  to  aUend  t/icm,  and  to  the  tUmqft  of  Im  f^iUty  to  hegg 

tlmm  iogfitksr^  in  some  pmf^te  and  fOfMfei^isr?^  l^^juft 
{*1883    untU  t/iey  had  agreed  upoa  -their  ^)erdi^    '^The  ^ 

turn  does  not  state  any  farther,  as  itothe  oath,  mv 
are  there  any  negslive  words  ex^^uding  the  inferenee  :U^ 
the  whole  oath  was  administered  inl^  fori^n  pces^ibed* 
As'&jr  as  the  oath  is  stated  it  is^cotreot,  andinfny  opioioitt 
•MA  must  inJbend  the  .whole  oalh  .was  duly  .admtfiistereA» 
^fhis  intendment  is,  in  many  reapeots,  reasooafbte;  tfar,av 
jtfie&rat  plaee,  .tibere  was  no  dtyeolion  stated  at  the  .tjmtk 
by  either  pacty,  to  4^  form  of  the  oath ;  and  aelStiDgrfortl^ 
^e  words  of  the  eath  was  an  act  of  Aupererogation  in  -^ 
jiastioe,  as  it  formed  no  psrj^  of  the  record  and  proqeep 
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beibt*e  him.    The  tbfm  ot  th6  oath  «o  the  witnedsM  v 
Equally  prescribed  by  the  act>  and  yet  th^  form  h  ii€fv« 
bt  rarely  set  forth  ib  the  return  to  t  ixffuymri,  »of  k  ft 
ever  reqaired.    The  record  does  not  set  forth  the  oath 
Btated  as  given  in  hobec  verba.    It  does  not  pretend  to  give 
the  -exact  form  of  the  one  administered.    If  the  oath  as  far 
$s  stated  bad  varied  from  the  act,  it  might  have  altered  the 
eftse ;  but  parsai ng  it  as  far  as  statedi  and  not  being  averred 
l5  have  been  dU  the  oath  that  was  administered,  we  are 
IbotHid  to  eonelude  the  constable  was  legally  sworn.    It 
iMBbten  established  by  several  decisions  in  this  courts 
thai  we  &h6ald  liberally  intend  in  favor  of  the  legality  of 
justices'  proceedings.    Thus  in  the  case  of  Wright  v.  Afir 
Aohpf  ' January  term,  1802,  we  said  we  would  intend  an 
issue  joined,  if  the  parties  went  to  trial  on  the  merits ;  and 
in  the  case  of  Oama  v.  Penfidd^  at  the  same  term,  the  jury, 
it  appeared,  had  found  8  cents  ibr  the  defendant  on  a  plea 
of  payment,  and  we  intended  a  set-off  to  help  it  out   These 
decisions  are  in  conformity  to  the  intent  and  spirit  of  the 
act,  which  declares,  p  500,  that  we  shall  ^^  give  judgment 
lEibcording  iXs  fke  very  fight  of  A^  ease  ^U  Qffie^r^  witkovk 
regarding  any  imperfection,  omission^  or  defect,  in  the  pro- 
ceedings in  the  court  below  in  mere  matters  of  form."    I 
<^nnot  but  think  that  reversing  a  justice's  judgment,  be- 
Mu«e  paft  only  of  the  eonstablefa  oath  is  iaaerted  in  the 
IHecc^rd,  would  be  «  deddion  at  once  new  and  rigorous ;  es- 
^{)(eoially,  M^heto  none  of  it  toeed  he  inserted ;  when  theve 
^ilre  no  words  negativing  tjse  idea  that  the  whole  form  was 
administered;  when  )sk>  objeetioa  was  taken,  at  the  tutte, 
by  tbe  paHies ;  when  ire  are  bound  to  overlook  all  defects 
of  form,  and  decide  on  the  very  right  of  the  case; 
and  when,  in  inany*ot3ier  instances,  we  hate  lib-    [•IBQ] 
eraily  intended  in  support  6i  their  judgments. 

Thompson,  J.  concurred  in  Che  above  opinion  in  all 
points. 
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LiyiNGMnx)K,  Spekceb  and  Tompkins^  Js.  ia  all,  exoepi 
as  to  the  oonstable's  oath ;  on  that  point  they  oonoeived 
the  error  fata],  and  therefore  ordered  judgment  of  reversal 

Judgment  reversed. 

Oold,  the  next  day,  on  an  affidavit,  stating  that  the  man* 
ner  in  which  the  oath  was  set  forth  in  the  record  arose  from 
a  clerical  error  in  copying,  moved,  on  the  authorities  of 
Ck)wp.  425,{a)  Doug.  184,(i)  and  1  H.  Black.  288,(c)  to 
amend  the  return.  The  Court  was  pleased  to  order,  thai 
the  entry  of  judgment  should  be  stayed  until  further  order, 
and  that  the  justice  have  leave  till  the  first  day  of  next 
term  to  amend  his  return,  so  &r  as  relates  to  the  form  of 
the  said  oath. 

Motion  granted. 


Bethune  and  Smith  against  Nsilson  Ain>  Bunker. 

it  an  unirad  be  indebted  to  his  broker,  and  give  bim  •  policy  to  effect  ta 
edjQBtmenti  which  he  does,  and  he  thereon  debitt  the  insurer  with  the 
amount,  and  carries  the  same  to  the  credit  of  the  aasured,  it  is  not  pay- 
ment to  him,  unless  he  assent 

Tms  was  an  action  to  recover  the  amount  of  an  adjust- 
ment on  a  policy  of  insurance.  The  instrument  was  thus 
endorsed :  '^  Adjusted  a  loss  of  ninety-eight  per  cent,  pay- 
able in  80  days,  which  the  brokers  are  requested  to  charge 
to  our  respective  accounts,  and  cancel  this  policy. 

"New  York,  2d  January,  1802." 

On  the  trial,  one  Gordon,  the  broker  who  effected  the 
policy,  testified  that  the  adjustment  was  in  the  usual  form. 
That  in  New  York,  the  customary  ihode  of  transacting 
business  with  insurance  brokeis  is  as  follows :  The  broker 

(a)  VofM  A  SmUh  r.  Bc^faoL         (jt)  The  JBmg  v.  Xyms  Bt(i%$. 
(e)  8ImM  ▼.  WwfdiwMrd. 
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receives  the  premium,  and  is  in  all  cases  debtor  to  the  un- 
derwriter for  its  amount,  which  is  considered  as  due,  after 
three  months,  when  the  broker  is  liable  to  be  called  upon 
by  the  underwritten  for  payment  of  any  losses  that  have 
happened.  These  he  settles  if  he  has  money  in  hand, 
(which  is  generally  the  case,)  but  notwithstanding  the  ad- 
justment^ the  assured  would  not  be  entitled  to  call  upon  the 
broker  for  the  loss  until  the  expiration  of  the  thirty  days,  nor 
would  the  broker  consider  himself  then  liable  to  pay  unless 
he  had  money  of  the  underwriter's  in  hand.  Between  the 
broker  and  underwriter  the  entry  of  an  adjustment 
*to  the  ddnt  of  the  latter,  and  carried  to  the  credit  [*140] 
of  an  assured,  would,  according  to  the  conception 
of  the  witness,  be  conclusive  on  the  insurer ;  and  if  the 
broker,  at  the  time  of  making  the  entry  has  money  of  the 
underwriter  in  hand,  the  broker  would  be  considered  bound 
to  pay  at  the  end  of  thirty  days.  But  though  this  is  the 
case,  yet  if  the  broker  held  a  note  due  from  the  assured, 
the  witness  did  not  imagine  the  assured  could  have  used 
the  credit  given  by  the  adjustment  or  entry  by  way  of  set- 
off;  had  it,  however,  instead  of  a  note,  been  an  agreement 
in  practice,  then  the  witness  thought  the  set-off  would  be 
admitted.  The  brokers  receive  from  the  underwriters  a 
commission  of  five  per  cent,  upon  the  premiums,  and  also 
a  commission  from  the  underwritten  upon  adjustments. 
But  when  there  have  been  doubts  of  the  solvency  of  the 
broker,  there  have  been  frequent  instances  of  the  assured's 
adjusting  and  collecting  the  loss  due  on  his  own  policy. 
With  this  routine  the  plaintifi^  were  acquainted,  as  they 
formerly  had  been  insurance  brokers. 

It  was  further  in  evidence,  that  the  plaintiflS  delivered 
to  Munro,  the  deceased  partner  of  Gordon,  the  policy  in 
question,  for  the  purpose  of  procuring  an  adjustment,  which 
he  accomplished  on  the  day,  and  in  the  words  before  set 
forth.  That  on  the  6th  January,  Munro  &  Gordon  charged 
the  defendants,  and  credited  the  plainti£&,  with  the  amount 
of  the  loai.    Tliat  at  this  time,  more  than  the  loss  thus  ad* 
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jwted  waa  due  to  Uwfx>  &  Gordon,  hj  the  plaintiffa^  who 
MFerthelesa  were  under  respoDsibilities  for  them.  ThM 
«ii  the  9ilifa  of /aauary,  Munro  &  Oordon  fiuledi  and  on  the 
lltb,  the  plaiix&ifGi  called  on  the  iasolventi  for  their  policy, 
•od  afterwards  becavie  liable  oo  their  respoasibilities,  and 
J0O  were  at  the  time  of  actiop  brought  to  an  amount  bejon^ 
the  sum  in  question  That  the  defendants  weret|  at  the 
date  of  the  adjustiaent,  and  still  are,  creditors  of  the  bank- 
rupts for  a  sum  e»seeding  the  amount  of  the  loss.  It  was 
further  testified  by  •Gordon,  that  he  supposed  the  plaintiffii 
informed  of  the  adjustment  at  the  time  when  made,  but  did 
Aot  know  that  they  wer^  acquainted  with  the  entry  in  th9 
broker's  books. 

Upon  these  &ct9,  a  verdict  was  taken  for  the  plaintifiy 

for  the  amount  of  the  adjustment  and  interest^  Bub- 

.[*141]     ject  to  *the  opinion  of  the  court,  whether  it 

should.stand,  or  Judgment  be  entered  for  the  de- 

iendants. 

In  the  case,  the  following  paper  was  a  part,  and  referred 
to  in  argument 

New  York,  April  20th,  1800. 

We  the  subscribere,  underwriters  in  the  city  of  New 
York,  do  agree  to  abide  by,  and  conform  to,  the  following 
rules  for  transacting  business  with  the  insurance  brokers, 
from  the  1st  of  May  next  ensuiog. 

1.  All  losses  shall  be  paid  in  thirty  days  afl;er  a  proof 
thereof  is  made  and  presented,  of  which  proof  the  under* 
writer  shall  be  the  sole  judge,  Jo  &r  as  concerns  the  settle- 
ment  with  the  broker. 

2.  The  broker  who  may  be  indebted  to  the  underwriter, 
at  the  time  proof  of  loss  is  admitted,  shall  strike  the  ba* 
laiiee  due  from  him,  nioetj  days  prior  thereto^  which  ba- 
ilanoe  shall  go  towards  the  payment  of  the  loss  a^justeji), 
and  the  residue,  or  full  sum  when  no  acoount  shall  exjst^ 

/diaU.be.paid  by  the  underwriter,  in  a  note  at  SO  days. 

8.  The  aooount  with  the  brokers  shall  be  settled  aucL  ba- 
laaood  half  yearly,  yis.  on  the  first  day  of  May,  aud,t^ 
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first  day  of  November ;  and  the  underwriter  shall  have  a 
right  to  demand  the  balance  due  to  him,  in  a  note  paya- 
ble in  ninety  days,  sabjeet  only  to  a  dednctioa  of  two  per 
cent. 

4.  All  balances  which  shall  be  left  on  the  first  of  May, 
by  the  underwriters,  in  the  hands  of  the  brokers,  shall,  be 
applied  to  the  payment  of  any  loss  that  may  afterwards  ac- 
cnie  agreeably  and  consonant  to  rule  2. 

ffamHton^  for  the  plaintiib.  The  question  is,  whether 
there  has  been  a  payment  of  the  loss  adjusted.  This  there 
cannot  have  been.  The  trtmost  that  can  be  shown  is,  that 
the  broker  made  a  discount  from  what  the  assured  owed 
him.  But  discount  is  no  payment ;  and  as  paymeat  here 
was,  by  the  words  of  the  adjustment,  not  to  be  made  till 
80  days,  it  is,  perhaps,  not  consistent  with  good  fSuth  thst 
it  should  be  urged ;  for  prior  to  that  period  the  broker  was 
not  at  liberty  to  pay.  Before  that  time  the  plaintifis  re- 
voked the  authority  given  to  the  broker,  who  is  the  mu- 
tual agent  of  both  parties,  and  this  they  might  have  done 
according  to  the  usual  practice  in  cases  of  insolvency. 
Where  a  person  is  a  kind  of  middle  man,  or  an 
agent  in  *some  degree  from  necessity,  hia  aets  [*142] 
cannot  operate  to  the  injury  of  either  party. 

By  adverting  to  the  subsidiary  facts  stated  in  the  agree* 
ment,  made  a  part  of  the  case,  it  will  appear,  that  though 
in  fact  there  might  have  been  a  debt  due  from  the  broker 
to  the  defendants,  when  the  adjustment  was  settled,  still  it 
does  not  appear  to  have  been  such  a  debt  as  would  consti- 
tute money  in  the  broker's  hands. 

For  this  purpose,  it  must  have  been  a  balance  accrued 
and  struck  three  months  previous  to  the  2d  January,  1802, 
even  then  the  broker  was  not  bound  to  poy  till  80  da^'s 
after.  The  entry  in  ihe  broker's  books  was  a  mere  mode 
of  his  keeping  accounts ;  for  it  appears  from  Gordon's  tes- 
timony, it  did  not  give  the  assured  any  right  of  set-off 
against  a  note  in  the  hands  of  the  brokers.    There  is  no 

Vol.  n.  27 
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case  ezactl J  like  thk  in  the  books,  but  fiom  Mafshall,  20S,  it 
appears  the  English  practioe  is  like  ours.  If  there  is  no 
superior  legal  right  in  the  defendants,  they  ought  not  to 
prevail ;  for  though  the  event  must,  from  the  bankruptcy 
of  the  brokers,  throw  .a  loss  on  some  one,  the  equity  of  ti^e 
pUuntiffir  is  equal  to  that  of  the  defendants. 

Hariaon  and  Pendkton^  contra.  This  question  must  be 
decided,  not  on  cases,  but  on  the  principles  of  cases,  and 
will  rest  on  the  course  of  proceedings^  and  the  intention  of 
the  parties.  The  plMnti£&  had  been  insurance  brokers,  and 
apprized  of  the  mode  of  doing  business  between  persons  of 
that  description.  With  this  knowledge  the  policy  is  put 
in  the  hands  of  Munro  k  Gordon  to  adjust  and  collect  At 
the  time  when  it  was  made,  the  brokers  must  have  had 
money  in  their  hands  belonging  to  the  defendants,  on  a 
balance  struck  according  to  the  agreement,  for  had  it  not 
been  on  such  a  balance,  due  90  days  before,  the  under- 
writer, according  to  the  words  of  the  contract  with  the  bro* 
kers,  would  have  given  his  note  at  80  days.  This  shows 
the  brokers  were  considered  as  the  paymasters  of  the  plain- 
tiffs, for  they  knew  of  the  adjustment,  and,  had  they  looked 
to  the  underwriter,  would  have  asked  for  his  note.  The 
assured  knew  they  owed  money  to  the  broker,  and  the 
transaction  bespeaks  their  consent  that  the  loss  should  go 
to  their  credit    The  equity  of  the  parties,  it  would  seem, 

is  not  equal ;  the  entry  of  the  dMt  being,  accord- 
[*148]    ing  *to  Gordon,  conclusive  on  the  underwriter, 

and  the  credit  not  bihding  on  the  underwritten. 
This  looks  like  a  sympathy  for  the  friendly  liabilities  of  the 
plaintiffs,  become  certain  to  be  incurred  only  after  the 
bankruptcy  of  Manro  k  Gordon,  till  when,  the  policy  and 
adjustment  remained  quietly  in  their  hands.  Though  the 
assured  might  not  have  been  able  to  enforce  payment  till 
the  end  of  80  days,  yet,  as  the  brokers  had  money  of  the 
defendants  in  hand,  there  was  nothing  to  prevent  his  pay- 
ing, and  the  plaintifib^  receiving.    The  credit  passed  to  the 
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insured  is  a  proof  of  their  consent  that  it  should  be  so ; 
there  is  no  evidcDce  that  they  did  not  know  it^  and  the 
presumption  is  strong  that  they  did.  The  delivery  of  the 
policy  to  the  brokers  was  an  authority  to  adjust,  and  though 
tkis  authority  was  revocable  at  flrst^  it  ceased  to  be  so  when 
a  third  person  had  acted  upon  the  strength  of  it,  and  paid 
money  over  as  the  defendants  have  done ;  for  they  are 
concluded  by  the  entry  in  the  broker's  books.  The  charge 
of  commissions  to  each  party,  evinces  the  transaction  con- 
summated by  an  actual  payment  from  one  man,  carried  to 
the  credit  of  another.  Even  at  the  end  of  thirty  days  ajfter 
the  adjustment^  the  plainti&  are  not  said  not  to  have  been 
indebted  to  the  brokers.  Besides,  the  policy  was  to  be 
cancelled. 

ffdmiUon^  in  reply.    The  general  acquaintance  with  the 
brokers'  mode  of  doing  business,  does  not  affect  the  plain- 
titk  with  knowledge  of  this  particular  transaction.  He  could 
not  have  known  there  was  money  in  the  broker's  hands  on 
a  balance  struck  ninety  dkys  before.    It  is  not  even  plain 
that  the  adjustment  was  communicated,  still  less  that  the 
entry  to  his  credit  was  known,  for  it  was  not  given  till  the 
sixth,  whereas  the  adjustment  was  on  the  second,  so  that 
notice  of  the  adjustment  could  not  be  notice  of  the  credit- 
ing.   The  endorsement  only  led  the  assured  to  imagine 
himself  secure  of  his  money  at  the  end  of  thirty  days.     Till 
then,  therefore,  the  act  was  not  consummated,  the  policy 
liable  to  be  taken  back,  and  the  power  to  receive  the  loss 
necessarily  revoked.     The  argument  from  not  demanding 
the  note  is  begging  the  question,  for  it  supposes  a  know- 
ledge of  the  credit  given.    Till  the  end  of  thirty  days,  the 
broker  had  no  right  over  the  defendants'  funds, 
and  therefore  *no  appropriation  before  that  period    [*144] 
oould  legally  be  made.    The  entry,  therefore,  must 
have  becA  conditional,  and  before  its  completion,  the  policy 
w^  withdrawn.    Cancelling  it  was  only  fot  the  purpose  of 
giving  an  action  on  the  adjustment.    When  that  is  made, 
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the  old  contract  on  the  instrument  dies,  and  a  new  one 
arises.  Though  even  then  it  might  be  retained  for  any 
lien,  as  that  would  attach  on  the  adjustment  growing  out 
of  the  insurance. 

TH0iiP90iT,  J.  delivered  the  opinion  of  the  court  The 
insurance  brokers  having  become  insolvent^  and  being  in- 
debted both  to  the  plainti^  and  defendants,  in  a  sum  ex- 
ceeding  the  amount  now  in  question,  a  dead  loss  must  be 
sustained  either  hy  the  assured  or  bj  the  underwriter. 
Both  parties  are,  therefore,  excusable  in  claiming  the  bene- 
fit of  anj  strict  principles  of  law,  applicable  to  the  case, 
that  may  operate  in  their  favor.  The  determination  of 
this  question  will  depend  on  the  relation  in  which  the 
brokers  maj  be  considered  as  standing  towards  the  lespeo- 
'  tive  parties.  The  agreement  between  the  underwriters  and 
brokers,  as  to  the  manner  of  transacting  business,  can  no 
way  affect  the  rights  of  the  assured.  The  underwriters 
constitute  the  brokers  their  agents,  to  receive  premiums ; 
and  the  brokers  agree,  at  the  expiration  of  three  months, 
to  apply  such  premiums  towards  the  payment  of  losses  for 
which  the  underwriters  become  liable.  The  underwriters 
may,  therefore,  be  considered  as  looking  to  the  broken  for 
the  premiums.  There  does  not,  however,  appear  to  be  any 
general  agreement,  or  understanding,  between  the  broken 
and  assured,  that  the  latter  are  to  look  to  the  former  for 
losses.  Every  case  must,  therefore,  depend  on  its  own  cir- 
cumstances. As  a  general  rule,  the  underwriter,  and  not 
the  broker,  must  be  considered  as  debtor  for  the  loss. 
The  manner  in  which  the  brokers  kept  their  accounts,  was 
conformable  to  the  agreement  between  them  and  the  under- 
writers ;  but  this  ought  not  to  affect  third  persons.  As  be- 
tween the  brokers  and  the  detendants,  it  may  be  conridered 
as  a  payment  of  the  loss  by  the  latter  to  the  fonn^,  but 
not  as  a  payment  to  the  assured,  without  their  assent  to 
such  arrangement.  "No  such  assent  appears — ^no  evidence 
that  the  plaintiffii  knew  of  the  entry  made  in  the  broker^s 
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booka  But  had  they  known  it,  we  suppose  it  would  not 
affect  their  claim  against  the  defendants,  unless 
ihej  directly,  *or  impliedly,  assented  to  look  to  [*146] 
the  brokers,  and  not  to  the  underwriters,  for  the 
losa  The  policy  being  put  into  the  hands  of  the  brokers^ 
authorised  them  to  make  the  adjustment,  and  had  it  re- 
mained in  their  hands  until  the  expiration  of  the  thirty 
days,  when,  according  to  the  terms  of  the  adjustment^  the 
loss  was  made  payable,  it  might  have  been  considered  as 
an- implied  aiithority  to  receive  the  money*  But  die  ad- 
sured  took  the  policy  out  of  the  hands  of  the  brolters  long 
before  the  expiration  of  the  thirty  days,  and  thereby  re* 
yoked  all  the  authority  to.  receive  payment  which  they 
might  have  been  presumed  to  have  had.  The  defendants 
cannot  be  presumed  to  have  intended  to  make  payment 
until  the  expiration  of  the  thirty  days.  This  entry  was 
made  in  the  broker's  books  only  four  days  after  the  ad* 
justment;  and  so,  cannot  reasonably  be  considered,  or 
imagined,  as  a  payment  of  this  particular  demand,  but  only 
for  the  purpose  of  keeping  a  general  statement  of  accounts 
between  the  brokers  and  underwriter&  We  cannot  dis* 
cover  any  authority  given  by  the  plaintifb  to  the  brokers 
to  receive  payment  of  this  loss,  or  any  assent  or  agreement 
by  the  former  to  look  to  the  latter  for  payment^  and  to  dis- 
charge the  underwriters  from  their  liability.  The  opinion 
of  the  court  therefore  is,  that  the  plaintiffii  have  judgment 

LiymasTON.  J.  This  is  an  attempt  to  recover  from  the 
underwriters,  after  a  fiur  settlement,  and  what  I  deem 
equivalent  to  a  payment  by  the  insurance  brokers,  merely 
because  the  latter  have  since  become  insolvent(a)    The 

(a)  It  has  been  roled  that  if  an  inaarance  broker,  iMng  at  a  diatanoe  ftom 
his  principal,  credit  him  for  the  amount  of  a  loss  on  a  polioji  and  reoeiTt 
from  him  the  balance  of  his  account,  struck  upon  the  allowanoe  of  saoh 
credit,  the  broker  cannot,  after  a  lapse  of  two  years,  recover  ftom  his  prino^ 
pal  the  amount  of  subscriptions  he  has,  ftom  the  subsequent  inaolvency  of 
the  underin'lters,  been  unable  to  collect    Jameean  y.  Sioainttonef  %  Camp. 
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policy  was  ddivered  for  settlement  by  the  pkinti&to 
MuDro,  one  of  the  bitters  who  effected  it  £fe  thus  be- 
came their  agent,  and  a  leceipt  of  the  monej  bj  him  would 
have  discharged  the  underwriters.  So,  also,  his  other  acts 
in  relation  to  this  business  most  be  binding  on  them.  The 
first  thing  that  Munroe  does,  is  to  obtain  from  the  under- 
writers  ''an  adjostment,  payable  in  thirty  days,  which  the 
brokers  were  requested  to  charge  to  their  account,  and  to 
cancel  the  policy."  This  was  signed  by  the  defimdantB  on 
the  2d  of  January  1802.  We  have  no  right  to  believe  the 
plaintiff's  ignorant  of  the  nature  of  this  adjustment.  Munro 
is  dead,  which  renders  proof  of  this  fiict  difficult  But  from 
their  having  been  brokers  themselves,  and  from  the  reW 

tion  in  which  they  stood  to  Munro  in  the  transao- 
[*^146]    tion,  it  is  a  fair  and  natural  ^presumptioD,  that 

they  knew  of  this  adjustment  immediately.  This 
knowledge  would  amount  to  but  little  short  of  a  consent 
on  their  part  to  take  the  brokers  as  paymasters,  if  they 
were  in  funds,  and  willing  to  become  sa  It  is  admitted 
this  was  the  case;  for,  only  four  days  afker,  the  bro- 
kers charged  the  defendants,  who  were  their  creditors^ 
and  credited  the  plaintiffs,  who  were  their  debtors,  in  their 
books,  with  the  amount  of  this  los&  This  anticipation  of 
payment  might  have  been  at  the  broker^s  peril,  but  the 
plaintiff  had  no  right  to  complain.  With  this  entry  it  is 
not  certain  the  plaintiff  were  acquainted,  but  being  in- 
debted to  the  brokers,  they  could  not  well  object  to  it ;  and 
it  is  more  than  probable  they  were  informed  of  it  by  the 
one  who  is  since  dead.  I  have  chosen  to  consider  this  case 
without  reference  to -any  general  agreement  between  brokers 
and  underwriters,  because  I  think  there  is  sufficient  evi* 
dence  that  the  plaintiff  agreed  to  look  to  the  broker,  with- 

546,  n.  8o^  if  the  broker  himself  paj  the  loes.  Edgcar  v.  Bu7n»teadt  1  Camp. 
411.  Where  a  broker  reUiDS  a  policy  in  his  hands,  he  is  bouod  to  use  rea- 
sonable diligence  in  procuring  payment  from  the  under writci-s ;  if  he  do 
not,  be  is  liable,  in  ease  of  their  insolvency.  Bowfidi  v.  OHsweil,  3  Ca^ip. 
ft46. 
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out  any  future  recourse  ou  the  underwriters,  and  because 
having  received  payment  by  a  credit  with  the  brokers, 
whose  debtors  they  were,  it  would  be  unjust  to  subject  the 
defendants  to  any  iDConyenience  on  acooant  of  the  aubse- 
quent  bankruptcy  of  those  gentlemen*  I  think,  therefore^ 
there  should  be  judgment  for  the  defendants. 

Judgment  for  the  plaintiffs. 


Jackson,  on  the  demise  of  Zikmerkak,  against  ZincEB- 
MAN  and  others. 

It  a  testator  devise  a  specific  qoantitj  of  land,  out  of  a  larger  tract,  and  then 
'describe  the  courses  and  distances  to  be  run,  ifj  hy  stopping  at  one  of  the 
lines  mentioned,  the  devise  will  fall  short,  it  will  be  held  that  the  line  was 
mentloDed  under  the  supposition  that  it  would  inclade  the  quantit/  de- 
vised, and  the  devisee  wiU  be  entitled  to  have  it  run  out  that  length.  The 
erecting  a  fenoe,  and  showing  it  as  a  boundary,  does  not  conclude  the 
person  so  doing,  if  at  the  time  such  declarations  are  made  that  he  is  en- 
titied  to  mere. 

This  was  a  case  submitted  without  argument  The  les- 
sor's father  gave  him,  by  will,  sixty  acres  of  land,  being 
part  of  a  larger  lot,  and  then  described  the  ^ct  devised,  by 
certain  courses  and  distances,  one  of  the  last  of  which  was 
south  six  degrees,  east  six  chains,  or  thereabouts.  If  this 
last  line  was  to  be  only  six  chains,  the  lessor  would  not 
have  sixty  acres,  but  ,by  extending  it  a  few  chains,  he 
would  have  that  quantity.  Whether  this  line  ought  to  be 
so  extended,  as  with  the  other  courses  to  include  sixty  acres, 
was  the  question. 

Livingston,  J.  delivered  the  opinion  of  the  court.  It  is 
evidently  the  testator's  intention  to  give  his  eldest  son,  the 
lessor  of  the  plaintiff,  exactly  sixty  acres  of  the  lot 
from  which  they  are  to  be  taken;  and  he,  no  doubt, 
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[*147]  supposed  that  the  oourses  *and  distances  given 
would  have  included  that  quantity ;  but  he  seems 
at  the  same  time  to  have  been  aware  that  it  might  not  be 
the  case,  and  for  that  reasoni  probably,  makes  use  of  the 
expreasioD,  so  many  chains,  or  thereabouts.  It  is  the  same 
as  if  he  had  first  described  the  courses  and  distances,  and 
then  said,  that  this  line  should  be  six  chains,  or  so  long  as 
to  include,  with  the  other  courses  and  distances,  sixty  acres. 
In  this  way,  full  effect  is  given  to  the  devisor's  intentions, 
without  violating  any  rules  for  the  construction  of  grants. 
But  it  is  said  by  the  defendant  that  the  lessor,  if  he  ever 
had  a  title,  has  destroyed  it  by  his  own  acts ;  which  are, 
bis  showing  a  certain  line  as  the  division  line  between  him- 
self and  the  defendants,  and  erecting  a  fence  thereon,  and 
this  fence  he  sinewed  to  three  witnesses,  but  to  two  of  them 
be  declared  "  that  by  the  will,  he  ought  to  have  more  land,** 
This  conduct  of  the  loasor  cannot  be  regarded  as  a  relin- 
quishment of  his  rights,  which,  so  &r  from  being  waived, 
are  constantly  asaerted  by  him :  although  he  might  for  the 
present  be  satisfied  with  the  line  on  which  the  fence  was 
placed,  he  would  not  in  this  way  be  deprived  of  lands,  to 
which  he  might  show  a  title,  beyond  that  line ;  or  even  i^ 
tinder  a  misconception  of  his  rights,  he  had  considered  this 
line  as  his  boundary,  it  did  not  prevent  his  extending  it 
according  to  the  intent  of  the  testator,  whenever  he  should 
think  proper.  We  are  of  <  opinion  that  the  plaintiff  is  en* 
titled  to  judgment. 

Judgment  for  the  plaintilC 
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BsuuKO  against  Pttkin,  executrix  of  PrrxiN. 

Aa  aoHoB  will  not  lie  upon  a  oontnct  to  paj  over  half  ih%  proceeds  of  an 
illegal  ooBtaracti  though  the  mon^  ariaaog  from  it  has  been  recelTed  bf 
the  defendant(a) 

This  was  an  action  of  assumpsit)  tried  before  the  Chief 
Justice,  at  the  Oolumbia  circuity  in  July,  180S.  The  de* 
filaration  contained  the  common  money  counts,  and  a  count 
for  work,  labor  and  services,  under  which  it  was  agreed 
that  the  plaintiff  might  offer  evidence  of  a  special  contract 
The  defendant's  testator  was  possessed  of  a  grant  fix>m  the 

(«)  That  aa  ualawfyu  transaction  should  ever,  in  any  way,  become  the 
1s0b1  basis  of  an  sotlon  at  law;  or,  in  other  words,  that  the  law  should  ever, 
in  any  manner,  lend  its  aid  to  enfixoe  daims  arising  out  of  a  Tiolotion  of  its 
ewn  principles^  strikes  the  mind,  on  behig  barely  stated,  as  repugnant  to  sU 
naaen  and  good  order.  The  Judges  in  Westminster  Hall  seem,  howersr, 
to  haire  been  in  some  degree  astute  in  supporting  actions  originating  in  ille- 
gal toanaaotiona.  Thus,  it  haa  been  aaid  that  where  the  illegal  oontraot  is 
azeotttoiy,  money  paid  upon  it  may  be  reeorered  back,  dUter,  if  it  be  ere- 
etted;  (Per  Buller,  J.,  in  Lowry  y.  B^rdiem,  DQUg.  470 ;  Tt^ppmden  t.  Am- 
liaO;  1  Boa.  ft  PulL  467 ;)  and  thai  where  the  contract  is  only  makmpfvki' 
ftteiii  and  not  fnotom  ^  «^  if  a  third  party  lend  money  to  pay  a  loss  fai- 
evrsd  in  its  perfi>rmanoe^  the  loan,  though  with  notice,  is  a  good  oonsidflf» 
tkn  to  support  an  action.  IMntff  t.  Beynoua,  4  Burr.  2069;  Fekie  v. 
Jfawrnf,  4  B.  ft.  &  416.  These  caaea  are^  perhaps^  yery  questionable.  They 
WMe  dism>prov«d  of  bjr  Lord  Thuilow ;  and  in  &  parte  MtUfur^  S  Yes.  Jun. 
373,  Lord  Loughbovoogh  m^  iHiat  is  called  in  them  a  consent,  "  is  a  ccn- 
fedeaqr  to  break  a  positire  law."  This  idea  of  his  lordship  ia  in  unison 
with  the  oases  under  the  statute  prohibiting  the  sale  of  public  offices ;  ((  ft 
6  Bdw.  YL  c.  16 ;)  for,  thou^  it  be  a  penal  law,  and,  aooording  to  the  rule 
of  oor  Jurisprudence,  not  to  be  extended  as  to  penalties  and  puniahments^ 
^  yet|  if  there  be  a  public  mischief;  and  a  court  of  equity"  (why  not  a  court 
of  law  also?)  "sees  private  cootracta  made  to  elude  kws  enacted  for  the 
poUio  good,  it  ought  to  intsritarsL'*  On  this  principle  of  Lord  Talbot's^  in 
Lmm  T»  ZiM^  Forrest,  141,  it  has  been  determined  that  an  action  at  common 
law  cannot  be  maintained  on  an  agreemoLt  to  allow  the  plaintiff  a  certain 
itfiare  in  the  profits  of  an  office,  in  which  he  superannuated  himself  to  get 
the  defendant  appointed.     QairforthY.  iVoron,  1  H.  BL  827. 

IndependenUy  of  the  inferences  to  be  drawn  from  the  last  determination, 
tbo  divenity  sanctioned  by  the  cases  of  FaiikMy  y.  Bt^wma,  and  FatHs  T. 
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Susquehannah  commissioners,  so  called,  for  a  township  of 
land  in  the  county  of  Luzerne,  and  commonwealth  of  Penn- 
sylvania, under  the  Connecticut  title  only.  He  contracted 
with  the  plaintiff,  that  if  he  would  sell  this  for  him,  he 
iroold  give  for  so  selling  the  same,  the  one   half  ol 

Mumay,  have  received  a  veiy  severe  shock  My  the  decisions  in  Steen  t. 
Lashley^  6  D.  ^  E.  61,  and  Aubert  y.  Maze^  2  Bos.  &  Pull.  371;  the  former 
'  liaTing  settled  that  a  bill  drawn  by  an  agent,  in  illegal  transactions,  on  his 
principal,  Ibr  the  amount  of  money  paid  on  his  aooonnt  in  settling  tliosa 
teMsaetJans,  cannot  be  reoorered  on  bj  a  third  person  taking  it  with  know- 
ledge of  the  consideration ;  and  the  latter,  that  money  paid  by  an  associate 
in  a  prohibited  trade,  on  account  of  losses  sustained  in  it,  cannot  be  reoovered 
from  the  other,  even  onder  au  award  made  by  the  arbitrator,  to  whom  the 
settlement  of  that  balance,  and  other  things,  were  referred. 

In  order  to  take  an  aotion  out  of  the  baneftal  elTeot  of  an  illegal  oonsidera- 
tfon,  the  English  aci^'tidications  have  made  this  ftirther  distinctioD,  tiiat  when 
the  salt  is  against  a  third  person,  who  has  received  money  under  an  nnlaw^ 
All  hgreement  between  two  others^  it  shall  not  lie  with  him  to  set  up  its  nia- 
gality;  I\»nn8r  y.  BtMeU,  1  Bos.  ft  Poll.  396;)  therefore,  an  insonmoe 
broker,  who  has  received  upon  an  illegal  policy  the  amount  of  the.  loss,  can- 
Bot  make  the  vkie  of  the  contract  his  defence.  IhmirU  v.  EOM,  1  Bos.  ft 
PnU.  8.  Lord  Kenyon,  however,  in  SuB^n  v.  Gfrauw,  Park,  8,  and  1  Selw. 
N.  P.  67,  determined  that  In.  an  action  by  a  partner  in  illegal  insurances  wko 
•had  paid  the  whole  of  the  losses,  against  a  broker  who  had  received  on  the 
plaintiff's  account  half  the  amount  from  the  other  partner,  the  defendant 
might  avail  himself  of  the  unlawiVilness  of  the  transaction,  and  that  the 
plaintiff  could  not  reoover.  Yet,  where  money  was  deposited  in  tiie  hands 
of  the  deibndant,  as  a  stakeholder  upon  a  wager,  the  subject  matter  of  whidi 
was  illegal,  and  notice  given  not  to  pay  it  over  to  the  winner,  it  has  be«n 
-aUowed  to  be  recovered  by  the  party  who  made  the  deposite.  Chtton  v. 
Tkmiand,  6  D.  ft  E.  406 ;  Laeaustade  v.  WhUe,  7  D.  ft  E.,  as  explained  in  8 
D.  ft.  E.  676.  But  after  a  party  to  a  wager  against  law  has  lost  bis  bet)  and 
the  stakeholder  has  paid  it  over,  eitlier  by  the  direction  or  assent  of  the 
plaintilf  who  staked  the  money,  he  cannot  recover  it  even  from  the  wiansr. 
BowBony,  Eancock,  8  D.  ft  E.  676.  So,  if  property  be  left  in  tl)e  hands  of  a 
party  to  an  illegal  bet,  to  become  his  if  he  win  it,  an  action  for  its  value 
cannot  be  maintained  against  hbn,  after  ^e  bet  is  lost  iPOvJUum  v.  Ckmt' 
lay,  8  Johns.  Rep.  146.  Tet,  such  winner  will  not  be  allowed  to  ifeoover 
against  a  stakeholder  of  an  illegal  bet,  even  upon  his  accountable  receipt, 
though  notice  not  to  pay  over  do  not  appear  to  have  been  given ;  {Bmn  T. 
Riktr,  4  Julius.  Rep.  426 ;)  and  Bofifhian,  Recorder  of  KewTork,  has  ruled, 
that  although  a  stakeholder  pay  over  to  the  winner  of  an  iUDgal  bet^  in  vio- 
lation of  the  notice  not  so  to  do,  an  action  cannot  be  maintained  against  hiia 
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*all  that  should  be  obtained  over  and  above  one  [*148] 
thoiuand  dollars.  The  plaintiff  did  sell  the  town- 
ships to.  one  Anthony  Maxwell,  and  took  his  notes  fox  two 
thonsand  five  hundred  doUaifi,  about  one  thousand  seven 
hundred  and  fifty  dollars  of  whioh  had  been  paid  to  the 
testator.  The  residue  was  not  paid  by  Maxwell  to  any 
person.  A  verdict  for  six  hundred  dollars  was  taken  by 
consent,  subject  to  the  opinion  of  the  court  upon  this  ques- 
tion: whether  any  action  could  be  maintained  to  recover 
the  moiety  df  the  profits  arising  fi*om  the  sale  of  lands 
under  the  CSonnecticut  title,  those  lands  being  situated  in, 
and  claimed  by,  the  commonwealth  of  Pennsylvania? 

WiUiama,  for  the  defendant  The  transaction  was  illegal, 
because  the  title  was  not  an  object  of  legal  sale.  It  was  a 
pretended  tide.  The  action  is  for  a  compensation  for  doing 
an  unlawful  act ;  for  in  the  Susquehannah  causes  it  was  set- 
tled, that  sales  of  these  tides  were  void.[l] 

hy  the  p«noii  making  the  deposit  Butknumr,  Oaahnym,  1  Eq^  I%,  pwt 
I,  Amer.  edit  by  Gould,  25. 

Where  a  statute  ia  made  to  protect  a  particular  class  of  persons  by  avoid- 
ing  the  contracts  they  enter  into  with  others,  as  the  English  statutes  against 
lottery  insurances  and  usury,  Ibr  the  premiums  paid  in  the  one  case^  and 
the  exeeSB  of  interest  in  the  other,  an  actloa  may  be  maintained ;  (i/ciojiief  y. 
iMighOy,  8  BL  Rep.  1073;  Jae^uesy.  WUhy,  1  H. BL  65;  BoMnquetr.Jkuh^ 
Mfood.  Gas.  temp.  Talb.  38 ;)  o^tfer,  where  the  parties  are  tn  pari  delicto^  by 
each  being  of  that  class  against  whom  the  statute  is  directed.  Clark  ▼.  Shee^ 
Cowp.  197  ;  Browning  y,  MorriSj  Oowp.  790. 

Hie  principle  of  the  decisloa  in  the  text  has  been  acknowledged  in  Bar* 
fiortf  ▼.  Okhm,  1  Tyler,  467.  Bee  also  ifoyMi  t.  Omlnii  4  DalL  298;  JZam- 
nay  y.  Aw,  3  Crant^  242;  2  Fonb.  6.  n.  (c). 

Amidst  this  multiplicity  of  decisions,  not  altogether  consistent,  those  of 
Hoffknan  and  Lord  Kenyon  seem  most  consonant  to  the  purity  of  law.  It 
might,  perhaps^  haye  been  well  if  the  oomrts  had  laid  down  the  broad  mle, 
that  ibr  money  dus^  paid,  lent^  or  received,  on  an  illegal  contraM^  or  ks  any 
other  claim  arising  out  of  one,  by  or  against  parties^  priviefl^  or  any  third 
person^  a  suit  cannot  be  maintained  either  at  law  or  equity. 

[1]  As  to  illegal  contracts,  &o ,  see  Story  on  Contracts,  p.  105,  g  165,  and 
I  <sted. 
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W»  Van  Ifess^  contra.  Thd  parties  bare  consented  t5 
the  whole  of  the  transaction,  and  have  actnally  teo^veA 
money  nnder  the  contract  To  whom  the  title  belongs  is 
immaterial.  Though  the  oontract  might  have  been  Toid, 
yet,  as  it  was  not  malum  in  se,  but  Only  a  malum  prohtMtwm^ 
and  has  been  consammated,  the  money  due  to  the  plaintiff 
ont  of  the  consideration  actually  paid  may  be  recovered. 
This  is  different  from  the  case  of  enforcing  a  contract 

WiOiamSj  in  reply.  Common  law  provisions  declare  the 
contract  null.  Though  consummated,  it  will  not  interfere : 
but  the  present  suit  is,  in  fkct,  to  enforce  the  contract,  and 
make  us  pay  under  it,  though  contrary  to  law.  The 
principle  is,  that  courts  of  justice,  in  cases  like  the  present^ 
will  not  aid  either  party,  but  leave  them  where  they  ate. 
1  Pbw.  on  Cont  176. 

Thoicpsok,  J.  delivered  the  opinion  <^  the  court  We 
think  the  plaintiff's  demand  cannot  be  supported.  Althouj^ 
the  case  is  somewhat  obscurely  drawn,  we  assume,  as  fi^ts 
admitted,  that  the  claim  possessed  by  the  testator,  Pitkin, 
to  the  township  of  land  in  Luzerne  county,  in  Pennsylva- 
nia! wa»  nothing  more  than  what  is  usually  called  the  Con- 
necticut claim,  and  that  there  was  an  adverse  possession 
xmder  the  Pennsylvania  title,  at  the  time  of  the  sale  made 

to  Maxwell.  In  this  we  are  warranted,  because 
[*149]    the  counsel  on  the  argument  *bave  so  considered 

the  case.  Under  this  statement,  the  sale  to  Max- 
well was  illegal,  and  would  fidl  under  the  denomination  of 
maintenance.  This  court  have  gone  the  length  of  saying 
they  will  judicially  recognize  the  situation  of  that  county, 
and  will  mot  enforce  oontraots  relative  to  the  sale  of  the 
Connecticut  claim.  If  the  sale  by  Pitkin  would  have  been 
illegal,  we  are  unable  to  discover  how  it  could  be  legalfaoed 
by  his  agent^  or  broker.  It  is  too  salutary  and  well  settled 
a  principle  to  be  in  any  measure  infringed,  that  oouxts  of 
justice  ought  not  to  assist  an  illegal  transaction  in  any 
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respect.  To  sustain  the  present  action,  would  be  in  soqae 
degree  ratifying,  couutenancing  and  sanctioning  au  illegal 
contract.  It  is  a  first  principle,  and  not  to  be  touched,  that 
a  contract,  in  order  to  be  binding,  must  be  lawful  When- 
ever the  consideration,  which  is  the  ground  of  the  pioinise, 
or  the  promise,  which  is  the  effect,  or  consequencei  of  th^ 
consideration,  is  unlawful^  the  whole  contract  is  void.  In 
the  present  caae^  the  object  and  consequence  of  the  agree- 
ment was  the  sale  of  the  pretended  title.  This  being  illegal 
the  promise  to  divide  the  spoil  was  of  course  illegal|  and 
not  to  be  enforced.  All  contracts  that  have  a  fraudulent 
object  in  view^  are  void,  both  at  law  and  in  equity.  It  is 
also  laid  down  by  Powell,  in  his  Treatise  on  CoutractSi  as 
aa  established  principle,  that  all  contracts  are  Toid  that  aie 
of  an  unfiur  nature  in  respect  po  their  influence  on  third 
persons,  although  otherwise  as  between  the  parties  to  them; 
because  if  their  object  be  to  impose  on  third  peraons^  tbe 
parties  to  them  cannot  have  remedy  at  law,  or  in  equity, 
for  they  are  immoral.  If  the  eonsideratioa  mooey  fox  this 
pretended  claim  had  been  paid  to  tbe  plaintiff,  neither  a 
court  of  law,  or  equity,  would  hare  aided  the  defendant  in 
recovering  it  from  him^  This  is»  therefore,  a  case  to  whi<^ 
the  maxim  melior  e$i  conditio  poeaideniis  muit  be  sppUedf 
and  judgment  as  in  case  of  noqsuit  entered. 

LiviNGaroN,  J.  I  cannot  otnicur  in  the  judgment:  which 
has  been  just  delivered:  there  is  no  diflferenee among  uses 
to  the  general  rule ;  but,  in  my  opinion,  the  fiu»ta  here  are 
not  such  aa  to  call  for  its  application  to  this  case.  The  de- 
fence is  of  the  most  unconscientious  nature.  The  defendant 
admits  he  has  received  a  large  sum  f<Mr  the  phantifl^ 
*but  refuses  to  refund,  because  the  contract  on  [*150] 
which  it  was  paid,  although  for  his  benefit,  and 
made  at  his  instance,  was  illegal :  the  maxim  of  "  mdiof 
est  conditio  possidentia^  is  too  well  settled  to  be  now  shaken, 
although  it  may  well  be  doubted,  whether  it  was  originally 
intended  to  apply  to  any  other  cases  than  where  the  party 
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in  possession  was  regarded  as  owner  of  the  property,  until 
a  better  title  were  shown  in  another.  Thus  far  the  rule  is 
salutary,  inasmuch,  as  it  gives  to  possession  a  proper  value 
and  will  not  permit  its  being  lightly  disturbed :  but  it  has 
certainly  been  extended  to  other  cases,  and  if  the  contract 
which  forms  the  basis  of  this  demand  be  illegal,  or  if  the 
plaintiff  assisted  in  imposing  on  a  third  person,  perhaps  he 
ought  not  to  recover.  But  from  nothing  in  this  case  can 
it  be  inferred  that  this  contract  was  illegal,  or  that  any 
finaud  has  been  practised  on  Maxwell ;  it  is  altogether  silent 
as  to  the  laws  of  Pennsylvania,  where  the  land  lies ;  and, 
were  it  otherwise,  it  might  be  a  question,  how  far,  in  this 
action,  we  could  take  notice  of  them,  to  render  invalid  the 
contract  between  these  parties.  For  aught,  therefore,  that 
appears,  nothing  has  been  done  contrary  to  the  laws  of 
that  commonwealth,  nor  has  Maxwell  been  imposed  on. 
He  may  at  the  time  have  been  in  possession  of  the  lands 
under  Pennsylvania^  and  have  purchased  the  Connecticut 
daim,  as  was  lawful  for  him  to  do,  to  quiet  his  title,  or  he 
may  now  hold  the  land  under  Pitkin.[l]  In  either  case, 
he  has  received  value  for  the  money  he  paid,  and  cannot 
be  viewed  as  an  injured  person.  This  presumption  is  con* 
firmed,  by  the  circumstance  of  his  having  paid  so  large  a 
proportion  of  th^  notes  which  he  gave.  It  not  appearing, 
then,  that  the  contract  between  Pitkin  and  Maxwell  is 
illegal,  nor  that  the  latter  has  been  deceived,  or  defrauded, 
and  the  defence  being  of  a  kind  not  entitled  to  much 
countenance,  I  think  the  plaintiff  should  have  judgment 

Judgment  of  nonsuit 

[1]  See  JbdfcftMiv.  Tbdd,  p.  18T,  jmit 
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E.  AND  H.  Stewart  against  Edkn. 

TUdng  a  note  out  of  tbe  bank,  where  it  haa  been  lodged  ibr  ooUection,  is  a 
sofflcient  consideration  to  support  assumpsit  against  a  third  person,  though 
the  note  be  allerwards  protested  for  non-pajoient.  A  note  given  as  a  col* 
lateral  security  for  a  judgment  recovered,  cannot  be  impeached  on  aocotmt 
of  USU17  in  the  suit  on  which  the  judgment  was  obtained. 

AflsUHPSiT  on  a  special  agreement  to  pay  a  promiflBoiy 
note  drawn  by  John  Felletreau,  in  favor  of  Jobn  Wardell, 
and  by  him  endorsed  to  tbe  plaintifib.  The  note,  on  the 
promise  to  pay  which  the  action  was  foanded,  bad 
been  ♦given  as  collateral  secnrity,  for  payment  of  [*151] . 
an  unsatisfied  judgment,  obtained  on  a  note  for  a 
larger  amount,  of  which  the  plaintiff  were  bona  fidehoMetB 
made  to  Charles  Brigden,  on  a  usurious  consideration.  The 
not^  thus  given,  and  on  the  promise  to  pay  which  the  pre* 
sent  action  was  founded,  bad  been  lodged  in  the  bank  for 
collection.  On  the  day  it  fell  due,  the  defendant  wrote  to 
the  plaintiff!?,  "  that  if  they  thought  proper  to  oblige  him 
by  withdrawing  the  note  from  the  bank,  he  would  bold 
himself  responsible  to  them  to  settle  it  in  some  satisfactory 
way,  by  the  Wednesday  following;  but,  as  the  note  wa» 
lent  to  him,  or  for  his  use,  unless  it  was  withdrawn,  he  cguld 
not  consider  himself  liable  for  ite  payment.''  In  conse- 
quence of  this  letter,  the  plaintifib  did  withdraw  the  note 
from  the  bank,  made  a  due  demand  on  the  maker,  gave 
r^ular  notice  of  non-payment  to  the  endorser,  who  had 
become  a  bankrupt,  and  also  informed  the  defendant  that 
they  had  withdrawn  th^  note  from  the  bank,  pursuant  to 
his  request,  and  looked  to  him  for  payment.  On  these 
facts,  a  case  was  made  for  the  opinion  of  the  court 

Woods^  for  the  defendant.  I  make  three  points :  1.  That 
the  promise  was  without  consideration ;  2.  That  the  plain* 
ii&  did  not  comply  with  the  request  on  which  it  was 
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founded ;  8.  That  the  usary  in  the  first  note,  on  which  the 
judgment  was  obtained,  affected  and  destroyed  the  second^ 
so  that  a  promise  to  pay,  founded  on  such  a  basis,  was  void. 
Th^  two  first  objections  speak  for  themselves:  it  could 
aeyer  have  been  intended  that  the  note  was  to  have  been 
merely  withdrawn,  and  then  protested.  On  the  third,  the 
case  of  Walton  and  Shdly  is  decisive.(a) 

mker,  contra.    The  withdrawing  the  note  from  the  bank, 
on  account  of  preserving  the  credit  of  the  parties^  was  all 
that  was  asked.    It  was  not  required  to  exonerate  the  en-" 
doraer.    Forbearance  is  a  good  consideration.   Mapea  v.  Sir 
Isaac  Sidney^  Cro.  Jac.  68S ;  Cro.  Car.  241.(6)    Wherever 
•there  is  a  moral  obligation  to  pay,  it  is  sufficient  for  an 
assumpsit    Hawea  et  Ux  y.  Sounders^  Cowp.  294,  per  Lord 
Mansfield.    As  to  the  usury,  it  is  settled  that  though  a 
usurious  note  be  void  in  the  hands  of  a  bona  fiah 
[*162]    *holder,  yet,  a  new  security  given  to  such  a  per- 
son, for  the  usurious  note,  is  good.     OuHtbert  v. 
Bahy,  8  D.  &  £.  890. 

WoodSf  in  reply.  If  the  original  consideration  is  bad^ 
a  new  security  cannot  make  it  good.  A  void  consideration 
cannot  be  oonfirmed :  the  first  note  was  void,  nothing,  there- 
fore, can  set  it  up. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court  We 
are  satisfied  there  is  no  ground  for  the  last  objection,  arising 
out  of  the  original  usury.  The  cases  of^  EUia  v.  Wame$^ 
and  OuJthberi  y.  Bdley^  are  decisive  authorities  for  the  plain* 
tiSa.    The  only  questions  are,  whether  here  was  a  sufficient 

(a)  1  D.  a  E.  269.  A  bond  giren  for  the  amount  of  certain  notes :  beld^ 
that  in  an  action  on  the  bond,  an  endorser  on  those  notes  could  not  be  called 
to  prove  thej  were  given  on  a  usurious  consideration. 

(P)  Oookar,  Douse^  a  promise  to  fbrbear  for  a  little  time,  held  good:  but 
la  7U$on  v.  Clerk^  a  promise  to  forbear  for  some  time,  ruled  to  be  no  oo» 
rideratioD,  no  more  than  for  a  little  tinra.    Ibid.  438b 
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ooDsideration  for  the  promise,  and  whether  the  plaintif& 
did  withdraw  the  note  agreeably  to  the  intent,  and  accord- 
ing to  the  condition,  of  the  promise.  It  is  stated  in  the 
defendant's  letter  to  the  plaintiffs,  that  the  note  was  lent  to 
him,  or  for  his  use.  By  this,  I  understand  him  to  say, 
that  he  was  exclusively  benefited  by  the  money  or  credit 
raised  by  the  original  note,  for  to  secure  the  payment  of 
•which  the  one  in  question  was  given*  ]Se  wasi  therefore, 
the  xsestm  que  trusty  the  reed  debtor  who  stood  behind  the 
parties  to  the  transaction  in  their  responsibility  to  the 
plaintiff  He  was  bound  to  indemnify  them  for  the  sum 
the  plaintiffs  should  recover;  and  if,  instead  of  paymei 
through  the  medium  of  a  third  person^  he  came  forward 
to  assume  directly  the  debt  to  the  plaintiffs,  he  did  no  more 
than  what  he  was  under  an  equitable  obligation  to  do. 
This  is  the  only  true  and  intelli^ble  construction  of  the 
language  in  his  letter,  and  the  moral  obligation  he  was 
under  was  a  sufficient  consideration  for  his  promise.  The 
condition  that  he  annexed  to  his  promise  was  literally  com- 
plied with.  The  note  was  withdrawn  from  the  bank ;  and 
Aai  is  all  that  was  requisite  to  bind  him,  considering  he 
was  under  the  equitable  obligation  I  have  stated.  Wo  are 
not  to  look  for  the  consideration  of  the  promise,  from  the 
act  of  withdrawing  the  note.  That  peihaps,  would  not 
alone  have  created  one,  though  considering  the  course  of 
business  and  credit  at  the  bank,  the  dishonor  of  a  note, 
placed  under  the  agency  of  the  bank  for  collection,  was  a 
.matter  of  real  and  serious  consequence  to  the  credit  of  the 
party,  and  muoh  more  so  than  if  it  had  happened 
witliout  the  purview  of  the  bank.  *We  think  ii^  [*158] 
however,  sufficient  for  us  to  look  only  to  the 
literal  fulfilment  of  the  condition  annexed  to  the  promise, 
«BCd  we  perceive  n  valid  consideraticMi  for  the  assumption 
without  reference  to  that  oocidition.  We  u«  of  opinioD, 
therefore,  that  the  plaintifEs  are  entitled  to  reoover.[l] 

Judgmetit  for  the  plaintiffii. 

[1]  In  a  suit  on  a  bondto  indeinmQr  the  obligee  ftr  his  BabOity  aa 
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P.  CJouLON  against  Green  and  Lovbtt. 

If  the  agent  of  an  insored  give  his  own  note  with  an  endorser  for  the  amoant 
of  the  preminm  on  a  policy,  and  the  awored  pay  to  the  agent  the  amount^ 
deducting  one  per  cent  per  month  ibr  the  time  it  has  to  run,  and  after  this 
assign  the  policy,  the  assignee,  after  settling  a  total  loss  with  the  insorer, 
and  paying  the  amount  of  the  note  thereout,  cannot  maintain  an  action  on 
the  money  ooimts  against  the  endorser,  nor  is  the  note  impeadiaiUe  on  tlie 
score  of  nsui7.(a)[l.] 

This  was  an  action  of  assumpsit  on  the  usual  monej 
counts. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opi- 
nion of  the  court,  on  the  following  facts : 

Joseph  Coulon,  being  owner  of  goods  shipped  on  board 
the  ship  Little  Martha,  on  a  voyage  from  Charleston  to 
St  Sebastini,  made  application  to  Ralph  B.  Forbes,  his 
agent  at  New  York,  to  effect  insurance  thereon.  The  terms 
being  agreed  on,  Joseph  Coulon,  without  the  knowledge  of 
the  defendants,  paid  to  Forbes  the  amount  of  the  premium, 
deducting  therefrom  at  the  tbXq  of  one  per  cent  per  month 
for  the  time  of  credit  given  bj  the  insurer  for  the  premium, 
and  the  insurance  was  accordingl  j  effected  bj  Forbes,  who, 

of  a  promissory  note  held  by  a  third  person,  and  to  pay  off  such  note,  the 
defendant  cannot  set  up  usury  in  the  note.  ChvrchiU  y.  Eunt^  3  Denio,  321. 
Where  a  usurious  note  had  been  transferred  for  a  valuable  consideration, 
and  a  new  note  given  to  an  insolvent  holder,  held  not  to  be  void.  Kent  r. 
WaUon,  7  Wen.  266.  A  judgment  in  the  hands  of  a  bona  fide  assignee  is  not 
afllBcted  by  usury  between  the  original  parties.  Wardell  r.  Eden,  2  J.  0. 
268;  S.O.  1  J.  a  631,  note. 

(a)  To  create  usury,  there  must  be  a  loan  and  forbearance.  The  per  oent- 
age  taken  in  the  text  was  not  for  forbearing,  but  for  making  an  anticipated 
payment  Therefore,  taking  fifteen  per  oent  for  paying  an  acceptance  before 
due,  is  not  usury.    Barclay  v.  Walmrieff^  4  East,  66. 

[1]  Three  things  are  necessary  to  create  usury  ^  a  loan,  taking  more  thaa 
lawful  interest,  a  corrupt  agreement  Bank  of  UUcav  Wager,  2  Cow.  Y12; 
Bank  of  UHca  v.  SmaJUy,  2  Oow.  770.  See  the  cases  as  to  what  coostitutea 
usury  m  Nov  York  Digest^  vol  4,  p.  1333,  et  Mf. 
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instead  of  paying  the  premium  in  cash,  gave  his  note  for 
the  amoant^  dated  6th  October,  1800,  payable  nine  months 
after  date,  and  endorsed  by  the  defendants  in  these  words : 
"  Fay  the  Manhattan  Company  for  the  Columbian  Insurance 
Company."  This  endorsement  was  made  for  the  accom- 
tnodation  of  Forbes  gratuitously,  and  with  a  knowledge 
in  the  defendants  of  the  use  intended  to  be  made  of 
the  note,  in  securing  the  premium,  and  also  without  any 
knowledge  on  the  part  of  the  plaintiff  The  policy  was 
afterwards  assigned  by  Joseph  Coulon  to  the  plaintiff.  A 
loss  of  the  goods  insured  happened,  but  the  payment  of 
it  being  contested,  a  suit  was  instituted,  pending  which  the 
note  became  payable,  was  protested  for  non-payment,  and 
due  notice  given  to  the  defendants.  Forbes  was  discharged 
under  the  bankrupt  law. 

The  policy  contained  the  usual  clause,  that  in  case  of 
loss,  the  amount  of  the  note  for  the  premium,  if  unpaid, 
should  be  first  deducted.  The  insurer  agreed  to  pay  the 
loss,  but  retained  the  amount  of  the  premium,* 
and  paid  *to  the  plaintiff  the  balance.  The  attor-  '[*161] 
ney  for  the  plaintiff  then  gave  the  insurers  a  re- 
ceipt in  these  words :  "  Received,  1st  April,  1802,  of  the 
Columbian  Insurance  Company,  19,600  dollars,  in  full,  for 
a  total  loss  on  20,000  dollars,  cargo,  &c,  and  I  consent  that 
the  policy  be  cancelled.'*  The  note  given  for  the  premium 
was  then  delivered  by  the  insurers  to  the  plaintiff,  with 
this  receipt :  "  Beceived  of  the  plaintifi^  assignee  of  Joseph 
Coulon,  being  deducted  from  loss  of  cargo,''  &c. 

The  insurers  refusing  to  endorse  the  note  to  the  plain- 
tiff, the  suit  was  brought  to  recover  of  the  defendants  the 
amount  of  the  note. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
plaintiff  sues  on  the  ground  of  being  assignee  of  Joseph 
Coulon's  policy,  and  we  are  therefore  to  consider  the  case 
as  if  Joseph  Coulon  was  the  plaintiff  If  Joseph  Coulon 
bad  made  no  payment  to  ForbeS|  there  would  then  be  no 


}g4  c^^  ^  ^^  ifc^PBBi^  bbum. 
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difficulty  in  tBe  6ase,  sis  tUe  dedticitibii  ih^e  ta  thfa  cbtti* 
|)any  of  the  premiom,  iVduld  Kevc  been  #bat  Joseph  C6tt* 
Ion  w&s  bound  to  do,  for  tbe  i)'refniui]ii  fhss  bis  prdpeir  d^bt 
We  do  ncit  thiiik  tbit  the  paytoent  of  Joseph  Ooiddti  t* 
Forbes  ought  to  stlter  the  catse,  it  being  without  tbe  pciViif 
br  knowledge  of  tbe  defendants.  All  that  the  defendant! 
intended  to  respond  f6^,  and  kll  that  in  equity  they  ougBt 
to  be  answerable  for,  iVas  the  prdthidm  due  tbe  insurers  f 
tod  they,  knowing  the  object  ^of  tBe  tiote^  were  presumed 
to  know  that  in  case  of  Ibss,  the  fund  doming  t6  Jcfeepll 
Coulon  would,  in  the  first  instance,  bd  littble  fo)r  thist  pr^ 
Inium.  Here  Iras  witb  them  li  &iT  ciUculation  of  eventuid 
Safety  in  one  event,  and,  under  that  calcUlatioo^  thby  en* 
dorse  to  accommodate  th^  agent  df  Joseph.  Tbejr  6ilglit 
not,  then,  in  justice,  to  be  put  in  H  worse  situiitton  b^  M 
Arrangement  between  j^orbes  add  Coulon/ to  irhlcb  they 
^ere  strimgers.  As,  thel-efOre,  the  suit  is  not  upon  the 
ilote,  in  whicb  as  endorsers  they  niigbt  hate  h^h  held  t6 
strict  legal  obligatioii  by  their  endorsement^  and  in  whidb 
^he  technical  tules  of  l&w  WoUld  bare  prevailed^  but  ^ 
they  are  sued  In  A  form  6f  action  in  -khicb  tbe  broad  equity 
of  the  transaction  is  unfolded^  we  aire  of  opinion  tbey  ought 
bot  to  be  liable.    We  put  out  of  vieW  the  payment  of 

Josepb  Coulon  to  Forbes,  add  consider  the  dediiC- 
[*165]    tion  *of  the  premium  as  a  payment  by  Forbtii 

of  bis  proper  debt,  and  wKlcb  i^as  it  just  BalisfaC- 
tlon  of  the  nofeipj 

Postea  to  tbe  defendahtis. 

{!]  See  JS^  t.  JSUM;  p.  6S,  nota^  and  oues  eltea ;  aad  sed  ))r. 
8,  p.  141. 


Yjjjnm&yoqwc  and  another  o^roiSrul  F.  N.  Sicith,  Presi- 
dent of  the  Golumbian  Insurance  Company. 

Wlieip  f  policy  te  ibIcw',  OMialii,  apd  onambigaous  as  to  the  voyage  inaured, 
p^poflTtioiit  aiking  the  nto  of  uiaoranoe  for  another  Tojage  caonot  be 
reeoited  to  aa  repreaentftioiy  to  jdiow  the  vojage  inaured  wa^  mea||it  to 
)»  ffi4*ki/^  Ifi  fM  Ae^ccibed  id  tl^0  propoaitio^.  An  fippUcatio^  for  * 
j^jtg\fXff^  aic^9|it  .of  a  ^iaooyer^  of  pfMmionj  muat  ahow  it  to  haye 
.^t)een  d^myere^  aipce  the  trial  It  ia  not  aofficient  to  aaj  it  haa  been  re- 
oiaiTed  ainpe,  for  ita  not  having  been  reedyed  might  be  niged  aa  a  reaaon 
for  not  tryinfL  A  copy  of  pcoceedinga  in  a  foreign  tribanal,  oertifted  ander 
the  leal  ai  anna  qi  a  foreign  miiMatcr  ^f  ,the  iungdom  in  lybich  the  trib\i- 
^  mUf^Jjf  ^i^fJj^priina  facte  evidence,  unlea^  ^t  be  made  appety  suqj^ 
]pmiater  hfp  the  pfficial  (^ustody  ^f  such  proceedioga.  AU  tra'nsactiona 
ih>m  ibreign  lai^gaagea  muat  be  on  oath ;  one  by  a  consol  ia  of  no,  more 
Widity  than  by  any  other  reapectable  peiison.  '  Admiaeioi^  in  a  oaae  ar^ 
jQonolttBive  agabat  ihe  party  wBkyiig  .thev. 

AiMajyjRgiy  pn  a  policy  of  iQsurai;ice,  at  a  pirewium  of  27 
W  par  ceat.  xm  the  cargo  of  lii^  pchppnftr  Four  listers,  *.*«i 
and  ftom  V^w  -YoHc  to  tyro  ports  qd  thp  coast  of  ^^ra^^il.'^ 
nhe  pjsAled  warranty  re^peqtii:^  jUipit  tn^e  .w{U9.qbl  iterated, 
but  Mt  ihe  foot  q{  Ae  inatrmaen^t  the  <fullQwing  clause  wf^ 
vzitten :  '^It  ia  .vanmUedi  ,tb^t  the  ;s$kid  y^ss^l  shall  haye 
^OjOontmibaAd  good?  <V^  b99^  fb^^  ^.he  ai^ure^  take  a^ 
risks  of  .aei^are,  IqTi  ,or  on  account  of,  any  illicit  or  prohi- 
ted  trade,  ^ei^pt  li^  ci  s^izvM^  i^  port,  for  or  on  acoouot 
id^  any  iUieU  pr  prphiJt^itc^d  trade.''  The  pl^pt|j|Ei  ulaimed 
a^Wtal  loas,  AV^ogvit  t9  jtieia  Qonge^uei;ice  of  seizure  9^ 
tbe  mouth  of  A^  av^  jP^^  *hy  ^m^  yfiffels  belpnging 

At  Ao  .twl,  Ahp  .^i^bspriRtiw,  intejf^t,  iqes,  due  ab^- 
donroenti  aui^  mmw  iv  t^e  JPortpgfliQse,  at  sea,  ,oflF  % 
iqquth  xrf  Ao  ^vtf  Aniwwn,  jirere  ^4  witt^fl.  Ijt  appeared 
^t  tbe.ViOyftge  |Mupped  had  ^n Jf];9qi  Bio  fanqiro,  ofi.tl^ 
^oaat.of  Bmajij  tP  jPwa,  on  .the  .same  coa^t,  ,\]!^t  ftboi^t  tw^ 
thofSAod  milea  Qorth  .of  Janeiro.  The  testimony  of  John 
Blagge  (who  wasXhe  projector  of  the  epcpeditioa)  evlnc^ 
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that  its  object  was  to  go  to  Rio  Janeiro,  and  from  thenoe 
to  another  port  called  St  Catharine's,  not  more  than  a  few 
hours'  sail  distant  from  the  former.  But  this,  he  deposed, 
was  not,  to  his  knowledge,  ever  communicated  to  the  de- 
fendant ;  who,  however,  on  his  part,  wished  to  prove  that 
it  was,  and  constituted  a  material  representation,  on  which 
the  policj  was  effected.  For  this  purpose  he  showed  that 
the  practice  of  the  Columbian  Insurance  Company  was  to 
oblige  the  underwritten,  on  all  occasions,  to  commit  to  pa- 
per their  applications  for  insurance,  to  which  written  an- 
swers were  returned.  That,  in  the  present  case,  the  follow* 
ing  communications  passed  between  the  parties:  1.  *'What 
will  the  premium  be  on dollars,  cai^o,  to  be  shipped 

on  board  a  good  and  fast  sailing  schooner,  with  an 
[^156]    experienced  ^captain,  at  and  from  this  to  two  ports 

on  the  coast  of  Brazil,  (to  clear  'for  the  Faikland 
Isles)  at  and  from  thence  back  again,  and  what  will  be  the 
outward  premium  only,  the  insurance  to  be  against  all 
risks  ?  New  York,  6th  December,  1801.  M.  L.  Yander- 
voort &  Co."  Answer.  "  Thirty-thred  and  a  half  per 
cent,  out  and  home ;  seventeen  and  a  half  per  cent  out 
only."  2.  "  N.  B.  One  of  the  ports  is  where  the  vessel 
calls  for  her  return  cargo,  and  is  about  four  or  five  hours 
sail  from  the  other.  The  schooner  is  the  Four  Sisteia^ 
Captain  Barker."  Answer.  ''Twenty-seven  and  a  half 
per  cent  out  and  home ;  fifteen  per  cent  out  only."  8. 
"  Seizure  in  port  excepted.  Warranted  no  contraband  on 
board.  The  office  take  all  risks  of  seizure,  for,  or  on  ac* 
count  of,  any  illicit  or  prohibited  trade,  seizure  in  port  ex* 
cepted,  for,  or  on  account  of,  any  illicit  or  prohibited  trade, 
15,000  dollars  wanted.  The  New  York  office  have  taken 
25,000  dollars  at  twenty  seven  and  a  hal^  at  the  above 
clause.  The  clause  in  the  policy  respecting  illicit  trade,  in 
artides  contraband  of  war,  erased  before  signing,  warranted 
to  have  no  contraband  goods  on  board,  the  assurers  to  take 
all  risks  of  seizure,  for,  or  on  account  of,  any  illicit  or  pfo- 
hibitei  trade,  except  the  risk  of  seizure  in  port,  for,  or  on 
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acooant  o^  any  illicit  or  prohibited  trade.'*  Answer. 
^  Twenty  seven  and  a  half  per  cent  under  the  warranty 
last  mentioned."  The  defendant  established,  by  several 
witnesses,  that  the  difference  of  premium  between  a  voyage 
to  Bio  Janeiro  and  another  port  within  four  or  five  hours' 
sail,  and  a  voyage  to  Bio  Janeiro  and  Para^  would  be  from 
five  to  six  per  cent  To  the  admission,  however,  of  these 
written  applications  and  answers,  the  counsel  for  the  plain* 
tiffs  objected,  as  tending  to  explain  away,  by  parol  testi* 
mony,  a  contract  reduced  to  writing ;  and  the  judge  di- 
rected the  jury,  that  the  paper  writings  above  mentioned 
(which,  it  appeared,  had  been  in  some  measure  reduced  to 
form  since  effecting  the  policy)  could  not  be  considered  as 
representations,  or  any  part  of  the  contract^  but  only  sug- 
gestions, or  propositions,  leading  to  a  contract,  and  there- 
fore to  be  wholly  laid  out  of  view,  except  for  the  purpose 
of  showing  positive  and  actual  fraud.  Upon  this  charge,  a 
verdict  was  rendered  in  &vor  of  the  plaintiff  for  a  total  loss. 

The  defendant  now  moved*  to  set  this  verdict 
'aside,  and  grant  a  new  trial,  on  account  of  the  mis*  [*167] 
direction  of  the  judge,  because  the  various  paper 
writings  were  representations  containing  material  facts  which 
had  not  been  complied  with ;  2.  Because  the  vessel  was  actu- 
ally seized  in  port ;  8.  Because  the  warranty  against  con- 
traband goods  had  not  been  fulfilled;  and,  lastly,  on  ac- 
count of  newly  discovered  evidence. 

Bogert,  for  the  defendant.  The  various  propositions,  as 
they  have  been  termed,  were,  as  we  contend,  representa- 
tions of  the  voyage  to  be  insured.  This  voyage  constituted 
the  basis  of  our  engagement  That  performed  was  a  differ- 
ent one.  A  representation  is  defined  "  a  collateral  state- 
ment of  facts,  on  which  the  '^policy  is  to  be  effected,  and 
may  be  by  parol,  or  writing."  1  Marsh.  184,  IS^f  187.  It 
fi>rms  no  part  of  the  policy,  but  makes  a  part  of  the  contract 
If  a  material  fact  be  omitted,  the  policy  is  avoided.  M^Dowai 
Y.  JFVa«er,  Marsh.  888.    The  destination  to  Para  was  ma- 
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terial,  became  it  increased  fhe  ride,  as  la  manifeat  from  the 
difference  of  preiniam  stated  in  tlie  case.  Thii^  it  la  aettled, 
is  a  condosiTe  circamatance  to  show  the  representation 
material;  Ihxwaon  t.  Wafsm^  and  Bue  ▼.  FktiAer,  Dong.  1% 
Park,  204.  It  is  true,  after  a  representatioQ  the  aaaored 
may  change  his  intention,  bat  then  aoch  change  forma  a 
new  representation,  which  most  be  commnnieated,  otheiw 
wise  the  original  intention  is  presnmed  to  oontinne,  iiaj, 
mnst  be  pmBtied.  Millar,  892, 401, 482.  In  the  case  befbvt 
ihe  courts  the  Toyage  described  is  not  contradicted  by  iiha 
policy,  and  the  representation  ought  to  have  been  r^brrad 
to,  for  the  purpose  of  showing  it  had  not  been  complied 
Willi.  On  the  second  point,  though  an  admission  be  made 
at  a  trial,  yet^  if  snbsequent  facts  diow  that  it  was  a  mistake^ 
it  wouM  be  too  rigid  to  tie  the  pai^  down  to  his  admissioftk 
It  appears  from  the  prooeedings  at  Para,  certified  under  the 
Seal  of  the  Portuguese  minister,  reoeired  since  the  triid,  that 
<he  seizure  was  for  illicit  trade,  and  in  ^e  mouth  of  the 
river  Amaaon.  This  may  ^  held  to  be  in  the  poii  of 
Piara,  because  of  the  trading  which  is  canried  on  from  tke 
place  where  the  seizure  was  made.    The  distance  to  whkik 

a  port  extends,  is  no  reason  for  denying  it  tbe  l^gal 
[*108]    attributes  of  a  port  Hargrave's  Tracts^  46.  *And 

though  the  seizure  was  not  for  contraband,  or 
ilBcit  trade,  yet,  as  the  condemnation  proceeded  on  thai 
ground,  it  is  sufficient  to  prevent  a  recovery.  For,  thougk 
there  be  no  cause  of  seizure  when  a  vessel  is  first  seized, 
yet  if  any  be  afterwards  discovered,  eAie  may  be  proceeded 
against  en  that 

Hansen  and  Hamilton^  contra,  it  was  proved  on  th* 
trial  that  the  propositions  had  been  filled  "op  in  some  poinli 
nfter  {he  policy  was  underwritten.  The  practice,  tberefofe^ 
xX  the  Company  Is  not  entitled  to  mudh  reape(ft.  The  qms- 
ISon  is  wbether  thi^  thing,  wliidh  is  called  a  repraeentirtie<i, 
Is  to  control  the  natural  import  of  the  wxirds  of  a  poK^fr 
By  tbem  lihe  assured  has  it  in  liis  power  to  go  to  uny  two 
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ports  at  his  option.  9or  be  diat  is  to  do  tlie  first  sct^  to 
detefmitte  the  objeot,  has  invariabiy  a  right  to  ele^t.  Co* 
litt  145.  a.  If  00,  and  a  clear  explicit  meamng  appear  on 
tbe  face  of  the  instrumeat,  ^e  settled  rule  is,  that  no  parol 
testimony,  ot  evidMce,  aliunde^  can  foe  admitted  to  explain^ 
contradict,  control,  or  extend  it  The  general  authoritifis 
to  this  point  are,  ^hmnis  v.  Erhar^p)  1  EL  Bl.  289.  Msen 
T.  Ansdl.ih)  S  Wils.  376.  Boll.  N.  P.  296,  297.  Mtxue  ir. 
Mease,  Cowp.  47.<^  SevMe  y.  Boyai  JSc  Ass.  Q>.,  I  Yea. 
817.  Bare  t.  ^wrwood,  8  Bro.  Ok.  Cas.  1«8.((2)  In  L(>» 
JieUr.  St&n^m,  SStra.  1291,  a  demise  was  to  ^Joim 
Stoneham,  aad  in  ease  of  his  deadi,  to  his  wife  SnsaniMfch,^ 
The  devisee  ontlived  the  testator,  and  the  defendant,  hjs 
widow,  offered  parol  evidence  to  show  that  the  testator, 
When  in  extrtmis,  declared  he  meant  the  husband  shooU 
hare  only  ^kB  interest,  and  that  liis  priaciptU,  after  ins 
dealli,  should  go  to  her  if  she '  survived  him.  Bat  thd 
Chief  Justice  instantly  ov^mled  it  Where  the  law  xaiasf 
a  collateral  equity,  this  may  be  rebutted  by  parol  tesdmoa jr. 
But  wherever  a  legal  effeot  is  folly  cflfMibUsbed  by  ,the 
WOErds  used,  snch  evidence  cannot  be  received.  Pm$^  v; 
jr<ma«,(<^  2  BL  1249.  So  in  Ekh  v.  jQchMn,{g)  £1]  4 
Bro.  C3i.  Gas.  614.  Bist  where  It  is  resorted  to  me^ly  ^ 
Aow  the  considention  of  a  deed,  there  i|t  witl  be  receive 
J^'Arstt.  <?a«;7BiiNKPaid.Gi».  74    Sea^  n.  &mmmi9t^ 

X«)  That  the  Terlntl  dedamtUxM  of  «n  ^actioDeei;,  at  the  time  of  sale^  phajl 
not  be  receiyed  in  evidence  against  his  printed  propoealfl. 

(&)  An  agremeBt'fai  writing  to  exchange  a  oopjier  nillfibr-tbe  jeailjipMi 
in  Whlteaore^  paiol  «?idenee«to.ifaow  it  ma  ftr  ttie  gram  ia  Wlutaaoie.aeil 


(c)  Agreement  that  a^  absolute  bond  was  given  m  an  indenmi^,  not  to 
be  reoeiyed  in  eyidenoe. 

(4)  IVffol  evidence  to  prove  an  annuity  was  intended  to-be  Jnedoomalfle^ 
Mftned,  «o  euoh  oofeMnl  -befaigia  the  deed. 

<^)  Pto€i  ^eatigiepr  iwi  adBiiMibto>to.pioyee»  tddttiqaal  r^nt  pvsjWa  >f 
« tenant  befond  that  ej^awed-in  the. deed. 

i$)  Parol  evidence  not  admiaaible  to  prove  ocmverBationa  before  and  i^  1f^ 
time  of  sealing  a  lease  varying  its  eflbot 

[1]  Bee  Hew  Toik  T)l8est»  (fitle,  KvUlenes^  ^ptf.  S,  eiu  iIS,  {urSBS. 
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8  D.  &  E.  474.  But  the  writings  attempted  to  be  referred 
to  as  representations  cannot  be  received.  Tbej  are  mere 
propositions  absorbed  in  the  contract.  6  Yin.  Abr. 
[♦169]  tit  "  Contract,"  let  G.  ♦pL  26.  "  Where  a  con- 
tract is  reduced  into  writing,  all  previous  contracts 
are  resolved  into  that"  Therefore,  the  definitive  agree- 
ment,  the  policy,  is  to  be  the  only  guide.  In  that  there  is 
no  ambiguity,  either  latent,  or  patent ;  and  consequentiyi 
no  pretext  for  recourse  to  extrinsic  testimony.  It  is  only 
to  evince  fraud  that  a  representation  can  be  resorted  to. 
The  new  testimony,  on  which  the  arguments  rest  as  to  non- 
compliance with  the  warranty,  and  seizure  in  port,  is  no- 
thing more  than  a  copy  from  the  office  of  the  Portuguese 
minister,  of  a  copy  of  the  proceedings  firom  Para,  and 
amounts  to  nothing.  The  definition  of  a  port,  in  tiie  tresr 
tise  of  Lord  Hale,  de  partubua  maris^  firom  Hargrave's  Tracts, 
is  applicable  to  English  porta,  which  take  their  rise  from 
particular  grants  and  customs,  but  not  to  the  mouth  of  the 
river  Amazon. 

JPendkton^  Hoffman  and  Caines^  in  reply.  We  admit  the 
general  rule  as  to  the  admissibility  of  parol  testimony, 
against  the  words  of  a  written  contract  It  does  not,  how- 
ever, apply  here:  for  the  evidence  adduced  at  the  trial,  and 
which  the  judge  directed  the  jury  to  disregard,  was  not  in 
contradiction  of  the  policy,  but  per^tiy  consistent  with  it 
Whenever  parol  testimony  will  stand  witii  the  words  of  the 
instrument,  it  is  to  be  received.  Therefore  a  representation 
of  neutral  goods  will,  tiiough  the  policy  be  general,  restrain 
it  to  such  as  are  represented.  So  here,  the  representation 
being  to  two  ports  within  four  or  five  hours'  sail  of  each 
otiier,  must  restrain  the  insurance  to  two  such  ports  as  have 
been  represented.  As  to  the  papers  offered  being  mere 
propositions,  every  proposition  for  insurance,  when  acceded 
to,  becomes  a  representation,  and,  as  such,  is  a  part  of  the 
contract  dAora  the  instrument  This  is  one  characteristic 
difference  between  representations  and  warranties.  For 
when  the  assured  inserts  in  the  policy  that  which  he  has 
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represented,  it  changes  into  a  warranty.  Each,  however, 
is  a  part  of  the  contract,  and  each  to  be  performed ;  the 
one  must  be  literally,  the  other  may  be  virtually,  complied 
with.  If  it  was  not  a  part  of  the  contract,  there  could  not 
be  any  nec^ity  in  the  executiou  of  that  contract  to  show 
it  had  been  fulfilled.  As,  then,  this  is  to  be  established* 
the  representation  must  be  referred  to,  as  a  test  of 
the  acts  done  by  the  assured,  in  order  to  prove  *a  [*16Cj 
due  performance.  Therefore,  in  Pawaon  v.  Wataorij 
Pokwstm  Y.  Ewer^  and  Bize  v.  Fkicker,  it  was  resorted  to,  to 
determine  whether  the  defendants  had  virtually  complied 
with  its  contents.  It  follows,  that  a  representation  is  in  all 
cases  admissible  evidence  to  show  the  basis  of  the  contract 
It  constitutes  a  part  of  the  consideration  on  which  the  de- 
fendant engages.  The  representation  and  the  risk  are  cor- 
relative. When  the  representation  is  made,  the  risk  is 
calculated,  and  on  this  risk  the  premium  is  founded.  It 
thus  becomes  the  essence  of  the  engagement  upon  which 
the  insurer  xmdertakes,  and  falls  within  the  v^y  rule  laid 
down  by  the  opposite  counsel,  that  recurrence  may  be  had 
to  parol  testimony,  to  show  the  consideration  of  an  instru* 
ment  It  is  equally  within  another  of  the  positions  taken 
against  us.  The  plaintiffs  admit  we  may  refer  to  it  for  the 
purpose  ef  establishing  fraud ;  we  say,  then,  it  was  a  fraud 
to  state  the  voyage  to  be  to  two  ports  four  or  five  hours' 
sail  from  each  other,  and  then  go  to  two,  which  are  more 
than  two  thousand  miles  apart  The  certified  proceedings, 
under  the  seal  of  the  Portuguese  minister,  are  not  oflfered  as 
a  conclusive  admiralty  sentence,  but  as  evidence  of  the  laws 
of  Portugal,  that  the  seizure  was  for  trading  contrary  to 
them,  and  within  a  port  of  that  kingdom.  On  these  points, 
soch  a  document  is  certainly  strong  testimony. 

Thoicfsok,  J.  delivered  the  opinion  of  the  court.  The 
great  and  important  questions  arising  out  of  this  case  are^ 
whether  the  paper  writing  produced  in  evidence  ought  to 
be  considered  as  a  representation  or  not,  or  was  admissible 
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to  ezplaia  the  inteiiiion  of  the  parties  7(a)  I  b%Y9  jEfotefr 
tftined  very  conitidendble  doubta  oo  the  subjept;  ^Dd  CQQi^4r 
ering  the  iiDportaoce  of  the  ease,  as  it  reppeotf  the  amount 
of  property  iovolyed,  and  tba  very  ab}e  a^ul  eli^rate  m^;^* 
ner  ia  which  it  was  argued  00  b(>tl^  sid^,  it  i#  with  cp^r 
siderable  diffidence  thait  I  prono9pce  the  qpinloii,  wfaic^ 
after  much  reflection  and  examiniitipn,  I  have  formed,  mi 
in  which  the  oonrt  concur.  We  think  the  writing  in  qufift 
tion  cannot  be  deemed  a  representation ;  neither  was  it  a/^ 
misaible  evidenoe  to  explaia  the  intentjipn  of  tfaue  partjuep  ff 
the  ciontra<9t    It  could  be  receivjed  for  no  other  purpp^a 

dian  to  establijih  a  fraud.  A  repre^embation  is  4^ 
[H/61]    fined  to  be  a  collateroil  ataUonent,  ^either  l)y  pargfi 

or  in  .writing,  of  such  fiicta  or  circumatanoes  rdfr 
tive  to  tiie  proposed  adventure,  and  not  insert^  m  ^ 
poli&f ,  as  are  neoessary  for  the  information  of  the  aasureiTi 
to  enable  him  to  form  a  just  estimate  of  the  Tis}^  }S  t^ 
laet  or  circumstance  appear  on  the  face  of  the  polioy,  it  hi^ 
eomee  a  warranty  and  not  a  repreM^taAion :  it  is  epsepU^I, 
therelbre,  that  it  he  of  some  matter  out  oi^  and  collateral  tp, 
llie  contract,  and  makes  no  part  of  the  policy.  It  caoiiol 
be  said  that  this  policy  is  silent  on  the  sttlgect  of  the  pofltf 
to  which  this  vessel  was  to  sail ;  .they  are  jexpressly  mti4i^ 
a  part  of  the  contract,  and  that,  too,  with  aJl  neoeepKigr 
legei  certainty.  She  wfis  to  go  to  two  ports  on  the  ooa«^ 
of  Brazil.  Supposing  there  had  beep  no  evidence  what* 
ever  offered  of  any  commonicationa  between  the  partifii^ 
previous  to  the  signing  of  the  policy,  would  it  have  beem 
void  for  uncertainty  ?  clearly  not:  the  legal  conatructian, 
In  such  a  case,  would  have  been  to  two  poets , on  the  xsotilk 
of  Brazil,  at  the  election  of  the  assured.  If  the  ooujcae  A)f 
the  voyage,  then,  be  described  in  th«  policy  .with  aUniQr 
cessary  and  legal  certainty,  this  could  not  be  considered  a 
matter  coHaterfiel  4o,  and  making  no  part  of,  the  instrument. 
^Tbid  writing  offered  to  explain  it  could  not^  thereforei  kf 

(a)  See  Jachmm  y.  I^anamj  1  Gaines*  Rep.  858,  and  note  Ihere. 
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5peceived  as  a  rbpre^ntaiion,  within  tbe  fuleft  of  k^  ato^ 
taid  down;  This  writing  nbodt,  we  tbiiik,  be  VteW^id  in  tkib 
light  of  a  series  .of  propositions  made  on  the  bhe  side,  and 
'answers  given  on  the  other,  leading  16  a  tohtroct  to  be  coft- 
Hammated  bj  the  policy,  and  intended  to  serve  as  a  mem- 
brandum,  whereby  to  fill  it  tip,  and  thnst  fall  within  that 
"ttry  Salntary  rule  bf  law,  that  wbei^  aa  agre^tnent  is  rt- 
lehiced  to  writing,  all  pluvious  treati^  a1^  i^esolved  ifilo 
that  To  admit  a  loose  and  almost  unilitelM^iUe  memo- 
^dnm,  which  appears  to  have  xindergone  some  alteration 
l6Ven  since  the  commehcement  6f  tbia  V^  acrtiotii  in  aiijr 
iiianner  to  control  the  policy,(a)  appears  to  us  to  lead  to  too 
•^fTcat  uncertainty,  edpeeially  as  it  ia  statied  in  this  (Me  that 
tidveral  personal  coifnmunications  took  plaee  between  the 
Imtti^  previous  to  the  diguing  of  the  policy.  There  ap- 
j^^  to  be  a  substantial  reason  for  givihg  the  latitude 
ebntained  in  the  poKcy.  The  partiiss  coiiteinplated  an  il- 
licit trade,  and  it  was  n6t  certain  the  .vessel  could 
bhter  the  port  she  wished :  it  was  thel^foire  ^teft  [*id2] 
bpen,  at  the  election  of  the  assured,  accordibg  to 
cironmstancGi.  It  leiniEtins  to  be  exatiiined,  whether  tfais 
writing  iras  competent  testimony  to  explain  the  poli^. 
It  is  well  observed  by  Mr.  Justice  Blaokstone^  in  the  case 
of  Proton  V.  Merceatij  that  courts  should  be  Very  cautious 
in  admitting  any  evidence  to  supply  or  explain  written  oon- 

(a)  In  BcOea  t.  Orabham^  2  Salk.  444,  a  caae  Ib  died  by  £di^  fi[Mt»  m 
(ktfcided  by  Pemb«rtoii,  Oh.  J.,  fhat  on  ha  Insoraiee  fhMb  AFcbangel  to  the 
D^inis,  ind  ftom  thenoe  to  Leghorn,  parol  evidenoe  wis  Admitted  to  ebow 
that  it  was  agreed  the  Tojrage  should  not  commence  till  the  ship  came  to 
soofa  a  place,  and  that  the  policy  was  avoidod  according  fo  Uie  teitns  of 
'the  parol  agreement  Bat  fn  WekUm  t.  JBXfhes,  1  tatm.  117,  this  eeae  whM 
ilenied  to  be  law,  and  the  coort  decided,  tfatat  pskol  eWdeace  of  wbat.p«Md 
^  tti?  tittle  bf  effectbg  an  insonnce,  is  not  admissible  to  restrain  the  slIlMt 
tn  the  poHoy. 

Where  the  terms  of  a  policy  are  clear  and  explicit,  the  court  will  not  hear 
any  soggestion  or  proof  of  mistake ;  as  tbst  an  ftttfranoe  6n  freight  ^me- 
'MBy,  WAS  Itftended  to  corer  -ffeight  dN^l    CMM  t.  MMer,  %  Jblkb» 
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tracts,  and  that  thej  never  ought  to  be  sofifered  8o  as  to 
contradict  or  explain  away  an  explicit  agreement  In  the 
case  of  ifeers  t.  Ansel,  the  court  said,  no  parol  evidence  is 
admissible  to  substantially  vary,  alter  or  impugn  a  written 
agreement;  neither  is  it  admissible  to  abate  or  extend  a 
deed.  No  ambiguity  appears  on  the  face  of  this  policy ; 
the  words  are  intelligible,  without  anjr  aid  dehors  the  in- 
strument  The  testimony  offered  is  calculated  materially 
to  alter  and  restrain  the  policy.  As  it  now  stands,  the  as- 
sured had  undoubtedly  a  right  to  go  to  any  two  ports  on 
the  coast  of  Brazil,  at  their  election.  If  the  previous  com- 
munication on  the  subject  of  the  voyage  is  to  control  the 
policy,  the  assured  would  be  restricted  to  two  ports,  within 
four  or  five  hours'  sail  of  each  other.  This,  considering 
the  nature  of  the  trade  they  were  engaged  in,  might  very 
materially  affect,  if  not  in  a  great  measure  defeat,  the  voy- 
age ;  so  far  as  this  writing  would  tend  to  establish  fraud  in 
the  assured,  the  underwriters  have  had  the  benefit  of  it 
It  was  for  this  purpose  submitted  to  the  jury,  and  their  de- 
cision upon  it  ought,  I  think,  to  be  final  and  conclu* 
sive.  I  see  no  marks  of  fraud  to  taint  the  contract :  the 
deduction  of  the  premium  from  33  1-2  to  27  1-2  per 
cent  appears  to  have  been  occasioned  by  reason  of  the 
assured's  taking  on  themselves  the  risk  of  seizure  in  port 
This,  in  a  forced  trade  like  the  present,  was  a  very  great 
diminution  of  the  risk  to  be  borne  by  the  underwriters. 
The  voyage  contemplated  by  the  assured  might  have  been 
to  Rio  Janeiro,  and  St  Catharine's,  as  stated  by  Mr. 
Blagge :  still  they  might  not  wish  to  be  restricted  to  those 
places ;  otherwise  it  is  difficult  to  conceive  why  they  were 
not  inserted  in  the  policy.  They  choose  rather  to  have  a 
discretion  left  them  as  to  the  ports,  and  to  which  the  un« 
derwriters  must  have  assented,  by  subscribing  the  policy 
in  its  present  terms,  James  Watson,  and  the  other  wit* 
nesses  who  were  examined  respecting  the  premium 
[*168]  do  not  say  that  27  1-2  per  *cent  was  not  an  ade- 
quate premium  for  the  voyage  insured.    They  only 
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Bpeak  of  a  oomparative  difference  of  premium  between  two 
ToyageSy  to  neither  of  which  were  the  assured  restricted  bj 
this  policy.  For  it  has  not  been  pretended  bj  the  under- 
writers that  they  were  bound  to  go  either  to  Bio  Janeiro 
or  St  Catharine'& 

The  argument  of  this  case  has  been  accompanied  with  a 
motion  for  a  new  trial,  on  the  ground  of  the  discovery  of 
new  testimony.  The  testimony  alluded  to  is  said  to  be  a 
copy  of  the  proceedings  and  condemnation  at  Para,  against 
this  vessel  and  cargo.  In  order  to  grant  a  new  trial  on 
this  ground,  it  ought  to  appear  that  the  testimony  has  been 
discovered  since  the  last  trial ;  or  that  no  laches  is  imputa- 
ble  to  the  party,  and  that  the  testimony  is  material.  In 
the  present  case,  there  are  numerous  objections  against 
granting  the  application.  It  does  not  appear  from  the  affi* 
davit)  that  this  testimony  has  been  discovered  since  the 
last  trial,  but  only  that  it  arrived  in  New  York  since  that 
time.  From  the  nature  of  the  evidence,  it  must  have  been 
discovered  as  soon  as  the  cause  of  the  loss  was  known,  and 
of  course  there  must  have  been  either  a  want  of  due  dili- 
gence in  procuring  it,  or,  if  sufficient  reasons  for  the  delay 
could  have  been  shown,  application  ought  to  have  been 
made  to  postpone  the  former  trial.  Independent  of  this 
circumstance,  however,  there  are  objections  to  the  admis- 
sibility of  the  testimony*  offered,  it  not  being  .duly  authen- 
ticated. It  purports  to  come  through  the  secretary  of 
state,  for  foreign  affairs,  of  the  kingdom  of  Portugal.  K  it 
be,  as  he  has  contended,  a  regulation  of  the  government  of 
Portugal,  that  all  judgments  and  decrees  rendered  at  Para 
are  transmitted  to  Lisbon,  and  registered  in  the  department 
of  state,  that  regulation  should  have  been  shown  in  some 
authentic  way,  and  the  document  in  question  would  then 
appear  to  come  through  the  proper  channel ;  and,  if  duly 
authenticated,  might  be  competent  prima  fade  evidence  of 
what  it  contains.  But  nothing  appears  to  show  that  such 
is  the  regulation  of  the  mother  country  with  her  colony. 
This  document  cannot  be  considered  an  exemplification  of 
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m  judgmesit.  UmI  flhould  be  under  tke  great  aeal ;  this  m 
atilj  under  the  seal  of  arms  o£  the  seeretary  of  stats; 
ceilAier  is  it  a  sworn  oopy  of  the  origioali  fo^  it 
[*164]  canDot  be  leeeived  as  an  offiee  oopji  it  *iiot  ap- 
pearing that  the  secretary  of  state  has  officially  the 
cwtody  of  reeords  of  this  description.  The  translation  of 
lihis  doonment  from  the  Portagnese  into  the  English  Ian- 
gvAge^  ottght  to  have  been  made  on  oath ;  interpreters  are 
always  sworn.  The  translation  of  a  consul^  not  on  oath, 
tsan  have  no  greater  validity  than  that  of  any  other  r^pea- 
table  man.  But,  laying  aside  all  objections  as  to  the  maa- 
aer  in  which  this  document  is  aixtbenticated,  we  do  not  con* 
aider  it  materia}  testimony.  The  purposes  for  which  it  is 
ofibred  are,  1.  To  show  that  this  vessel  was  seized  in  port, 
and  s(\  the  loss  not  within  the  risks  assumed* by  the  under* 
writers ;  and,  2.  That  she  had  on  board  contraband  goods, 
contrary  to  the  warranty  of  the  assured. 

In  answer  to  the  firsts  it  is  expressly  admitted  in  the 
'  case,  that  she  was  seized  cU  mo,  off  the  mouth  of  the  river 
Amazon.    This  admission  ought  to  conclude  the  party  on 
thos  point. 

In  answer  to  the  second,  the  warranty  in  the  policy 
must  be  understood  to  relate  to  goods  contraband  of  war, 
and  not  as  against  the  laws  of  Portugal ;  for  it  was  well 
understood  between  the  parties,  that  the  voyage  insured 
was  a  forced  and  illicit  trade,  contrary  to  such  laws.  The 
contraband  goods  mentioned  in  the  condemnation  must 
liave  been  understood  to  be  so,  in  .reference  only  to  the 
laws  of  Portugal.  The  ground  of  the  sentence  is  stated  lo 
be^  because  the  captain  advisedly  and  deliberately  precipi* 
tated  himself  into  port  to  trade,  and  there  by  sulgected 
Umsdf  to  the  penalty  of  the  law  of  the  18th  March,  1605. 
The  opinion  of  the  court  therefore  is,  that  a  new  trial 
"ought  not  to  be  granted,  and  that  the  plaintiff  have  judg- 
ment on  the  verdict  of  the  juiy. 

Poatea  to  die  plaintiib. 
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Jackson,  ssd  dcm.  PelIi,  against  Phevost. 

iMicto  descending  bet\re«n  indictms&t  and  conviction  arc  forfeited  under  (he 
act  of  October,  1779,  against  persons  adhering  to  the  enemies  of  this  states 
If  a  man  be  known  by  the  addition  of  junwr  to  his  name,  an  indictment 
against  him,  without  that  addition,  is  not  conclusive  that  he  was  not  the 
person  indicted,  if  found  bj  e^  special  verdict  that  he  was  meant,  it  being 
matter  of  fact  on  which  a  collateral  issue  ought  to  be  taken  at  the  trial.  . 

This  case  was  submitted  without  ai-^ment,  and  came 
before  the  court,  on  special  verdict,  containing  substan* 
tially  the  following  facts : 

Joshua  Pell  the  elder,  of  the  manor  of  Pelham,  in  the 
county  of  Westchester,  jeoman,  the  father  of  the  lessor  of 
the  plaintiff,  was,  in  his  lifetime,  seised  in  fee  of  the 
premises  in  question;  and,  being  so  seised,  he 
died  on  *the  81st  day  of  July,  1781,  leaving  the  [*165] 
lessor  of  the  plaintiff  his  eldest  son  and  heir  at  law. 
On  the  10th  day  of  JTovember,  1780,  at  a.  court  of  general 
sessions  of  the  peace^  held  for  the  county  of  Westchester, 
an  indictment  was  found  against  Joshua  Pell,  of  the  ma- 
nor of  Pelham,  in  the  county  of  Westchester,  yeoman, 
tmder  the  act  of  the  legislature  of  this  state,  passed  the  22d 
of  October,  1799,  entitled  "  An  act  for  the  forfeiture  and 
sale  of  the  estates  of  persons  who  have  adhered  to  the 
enemies  of  this  state,  and  for  declaring  the  sovereignty  of 
the  people  of  this  state,  in  respect  to  all  property  within 
the  same."  In  October,  1782,  judgment  was  pronounced 
against  Joshua  Pell,  now,  or  late  of  the  manor  of  Pelham, 
in  the  county  of  Westchester,  yeoman,  by  default,  he  hav- 
ing been  duly  notified  to  appear  and  traverse  the  said 
indictment,  pursuant  to  the  directions  of  the  act  aforesaid. 
This  judgment  was  signed  on  the  15th  day  of  July,  1783 : 
it  was  found  Joshua  Pell,  the  lessor  of  the  plaintiff  and 
not  Joshua  Pell  the  elder,  was  meant  and  intended  by 
the  said  indictment  and  judgment;  the  lessor  of  the  plain- 
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tiff  always  distingaishing  himself  as  Joshua  Pelly  jan. 
The  title  of  the  state  to  the  premises  in  question,  was  in 
due  form  of  law  conveyed  to  the  defendant,  on  whom 
Joshua  Pell,  the  lessor  of  the  plaintiff,  entered,  after  the 
death  of  the  said  Johua  Pell  the  elder,  aud  became  seised 
thereof,  as  the  law  requires. 

Thompson,  J.  delivered  the  opinion  of  the  court  It  is 
submitted  to  this  court  to  determine  whether,  from  the 
&cts  found  by  the  special  verdict,  the  plaintiff  is  entitled 
to  recover  ?  Two  questions  appear  to  present  themselves : 
1.  Whether  the  judgment  must  be  considered  as  stand* 
ing  against  Joshua  Pell  the  elder,  or  against  Joshua  Pell 
the  lessor  of  the  plaintiff;  and,  2.  The  legal  operation  of 
that  judgment  on  the  premises  in  question.  We  think  the 
judgment  must  be  considered  as^  standing  against  the  les* 
sor  of  the  plaintiff.  It  is  expressly  found,  by  the  special 
verdict,  that  he  was  the  person  intended,  and  the  only 
variance  complained  of  is  the  omission  of  the  addition  of 
junior  to  his  name.    Notice  was  given,  pursuant  to  the 

directions  of  the  act,  to  appear  and  traverse  the 
[*166]    indictment;  this  was  enough  to  put  the  *les8or  of 

the  plaintiff  on  inquiry.  He  should  have  appeared 
and  traversed  the  indictment,  and  then  made  the  objec- 
tion. It  is  now  too  late.  In  the  case  of  Jackson  ex  d/sm* 
Sl  Oroix,  v.  G.AL  Sands^  decided  in  this  court,  in  April 
term,  1801,  proceedings  under  this  statute  were  consi* 
dered  analogous  to  convictions  by  bill  of  attainder,  and 
with  respect  to  the  description  of  the  persons  convicted, 
were  construed  with  more  liberality  than  ordinary  judicial 
proceedings;  that  the  identity  of  the  person  attainted  was 
matter  of/act^  triable  in  a  collateral  issue,  and  that  an  in- 
complete description  of  him  was  not  fatal.  The  finding 
of  the  jury,  therefore,  in  the  present  case,  must  be  conclu- 
sive,  as  to  the  indemnity  of  the  person.  The  next  ques- 
tion, then,  will  be  as  to  the  operation  of  such  judgment 
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upon  the  premises  in  question.  It  appears  that  the  lessor 
of  the  plaintiff  derived  his  title  bj  descent  from  his&ther, 
who  died  on  the  31st  day  of  Julj,  1801.  The  indictment 
was  found  in  November,  1780,  but  judgment  was  not  ren- 
dered until  the  year  1782,  which  was  subsequent  to  the 
time  when  the  lessor  of  the  plaintiff  acquired  his  title;  and 
the  act  under  which  these  proceedings  were  had,  declares 
the  forfeiture  to  attach  upon  all  th^  estate  which  the  per- 
son had  at  the  time  of  conviction.  By  this  conviction,  then, 
the  premises  became  forfeited,  and  the  title  to  the  same 
vested  in  the  people  of  this  state,  which  title  has  since 
beenj  in  due  form  of  law,  conveyed  to  the  defendant  We 
are  therefore  of  opinion  that  the  defendant  is  entitled  to 
judgment 

Judgment  for  the  defendant 


C.  and  J.  Seldon  against  Hickoce. 

A  sale  of  the  proportion  of  one  of  joint  owners  of  a  cargo,  with  the  consent 
and  advice  of  all  the  others,  severs  the  tenancy  in  comav>n,  and  the  ven- 
dee may  maintain  trover  for  it  against  the  other  partners. 

Tboysr  for  five  hundred  bushels  of  Turk's  Island  salt 
The  defendant  and  two  others  were  joint  owners  of  a  cargo 
of  sixteen  hundred  bushels  of  salt,  one  thousand  only  of 
which  was  that  of  Turk's  Island.  The  two  other  partners, 
being  unable  to  pay  their  proportion  of  duties  and 
charges,  by  the  advice  and  consent  of  the  defendant,  sold 
their  shares  to  the  plaintifib.  On  a  refusal  to  deliver, 
after  payment  made,  the  present  action  was  brought,  and 
a  verdict  having  been  found  for  the  plainti£&,  the  applica- 
tion was  to  set  it  aside,  and  order  a  nonsuit  to  be  entered. 

AUsn^  for  the  defendant    The  plaintiflb  and  de- 
fendant *were  tenants  in  common,  under  the  sale    [*167] 
by  the  two  former  partnera   "If  two  have  jointly, 
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hj  bn  jiogy  «  harmt  or  an  .ox,  and  the  one  eeU  to  another  hk 
part  of  the  said  hone^  or  ox,  the  porchaaer  and  the  otlier 
ahall  poflsess  mich  chattel  in  eommon."  Co.  litt.  299,  h. 
Tbeiefore^  if  a  creditor  take  out  execution  against  one 
partneri  the  yendee  ia  tenant  in  conunon  with  the  other. 
B^don  y.  Beydon^  1  Salk  892.  So,  eyery  one  denying 
title  under  one  partner.  Fox  y.  Hcmbury^  Cowp.  445.; 
Smiihy.  Stahe^^  1  Sast^  86a  The  persona  thua  coming  in, 
•tand  in  exactly  the  aame  situation  as  the  person  from 
whom  they  claim ;  and,  therelbie,  cannot  maintain  troyer 
against  their  other  co-tenants  in  common.  Esp.  N.  P.  580 ; 
1  D.  &  E.  658,  Holiday  y.  Camadl  d  White,  and  the  autbo- 
ritiea  already  cited* 

Srswcxii,  J.  It  is  settled  that  one  tenant  in  common 
cannot  maintain  troyer  against  another,  unless  that  other 
has  destroyed  the  subject  matter  of  the  tenancy.  See  C!o. 
Litt..  200,  a. ;  Bumadiston  y.  Chapman,  Bull.  N.  P.  84,  S, 
P.    But  I  do  not  see  how  that  principle  will  help  you. 

AUm.  The  damages  are  excessiye:  it  is  in  eyidenoe 
ihere  were  pnly  one  thousand  bushels  of  Turk's  Island 
salt  on  board.  The  sale  was  of  one  third  <^  tha  interest, 
and  the  yerdict  is  for  fiye  hundr^  and  thirty  bushels, 
which  is  more  than  half  of  the  salt  for  which  the  action 
was  instituted. 

Fooiy  contra.  Without  denying  anything  that  has  been 
said,  the  sale  by  and  with  the  consent  of  all  the  partn^s 
seyered  the  tenancy  in  common.  The  undiyided  tfahd 
part  became  the  separate  right  of  the  plaintiift. 

Sfekceb,  J.  dellyered  the  opinion  of  the  court.  The 
defendant,  with  two  othen^  (Lord  and  Sherman,)  who 
were  copartneni,  were  tenants  in  conunon  of  the  salt  One 
tenant  in  common  cannot  maintain  troyer  against  his  oo- 
tenant,  unless  the  thing  holden  in  common  be  destroyed. 
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la  case  of  a  sale  by  oae^  and  a  receipt  of  the  mon^,  ba 
aetioQ  fear  money  bad  and  received  will  lie.  In  this'  cam 
Lord  and  Sherman  sold  their  share^  being  Ave  hundred 
and  thirty  bushels,  to  the  plaintiflb,  with  the  asaent  of  the 
defendant,  and  on  his  advice.  He  promised  to  deliver  the 
plaintifb  that  quantity,  and  received  from  them  the  propor* 
tion  of  the  duties,  chargeable  to  Lord  and  Sherman.  This, 
then,  wa^  a  valid  sale,  and  severed  the  tenancy  in  common. 
The  damaged  are  not  excessive.  It  does  not  ap* 
pear  that  Turk's  Island  salt  *was  of  a  value  supe-  [*168} 
rior  to  the  other,  which  was  from  the  island  of 
St  Thomaa  The  plaintiffii  gave  six  and  six  pence  per 
bushel,  and  have  recovered  only  that  amount^  with  intersst 
The  verdict  invades  no  principle  of  law  or  justice:  we  are^ 
therefore^  against  the  motion.  The  plaintiff  howeveri 
must  stipulate  not  to  bring  any  other  action  for  St  Tho- 
mas's salt 

Postea  to  the  plaintifh 


Grahax  against  CAlOCAim. 

A,  bill  of  ezceptions  does  not  lie  to  the  charge  of  a  Judge  of  an  inferior  oourt : 
the  remedj  Is  by  application  for  a  new  trial 

Ik  error  on  a  bill  of  exceptions  tendered  to  the  mayor  of 
the  city  of  New  York,  on  a  charge  given  by  him  to  the 
jury,  in  an  action  brought  by  the  now  defendant^  against 
the  present  plaintiff,  for  the  non-delivery,  in  good  order 
and  condition,  of  a  certain  quantity  of  coffee  at  Amster- 
dam, according  to  his  contract;  the  exception  was,  that 
*^  the  said  Edward  Livingston,  Esq.,  mayor  as  aforesaid, 
did  then  and  there  declare  and  deliver  bis  opinion  to  the 

[1]  See  Ooletv,  Ooki,  16  XB.169;  SLJohMr.  Aknufriiv,  S  X  R.  46S ; 
Wmony.Reed,ZJ.Kin;  JfirverwMi v.  Jfiidbis  15  J.  It  1T9. 
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jury  aforesaid,  that  the  said  several  matters  so  produced 
and  proved  as  aforesaid,  on  the  part  of  the  defendant,  were 
not  sufficient  to  entitle  him  to  the  verdict  of  the  said  jnrj; 
ihat  the  burden  of  proof  to  account  for  the  deficiency  of 
the  coffee  delivered  lay  on  the  defendaiit ;  that  it  was  in* 
cumbent  on  him  to  show  explicitly  that  he  did  fulfil  his 
oontract^  except  as  far  as  he  was  prevented  by  perils  of  the 
sea ;  that  the  defendant  was  bound,  not  only  to  show  that 
there  was  a  loss  of  the  coffee,  by  the  perils  of  the  sea,  but 
how  much  was  lost  by  those  perils,  or  to  give  some  reason- 
able account  of  the  quantity ;  that  it  was  in  the  power  of 
iixe  defendant  to  have  put  a  hand  on  board  the  lighters 
which  landed  the  coffee,  to  prevent  any  loss  therein ;  that 
the  court  was  clearly  of  opinion  there  was  a  deficiency  of 
proof  on  the  part  of  the  defendant,  which  chai^d  him  with 
the  loss,  and  with  these  directions  left  the  same  to  the  jury, 
to  find  for  or  agdinst  the  said  plaintiff." 

The  arguments  of  the  counsel  being  all  directed  to  the 
charge,  whether  it  was  proper  or  improper,  it  is  unneces- 
sary to  detail  them,  as  it  was  on  another  ground  that  the 
court  rested  their  decision,  which  was  delivered  by 

Spencer,  J.  Without  examining  whether  the 
[*169]  charge  of  the  mayor  was  *correct  or  not,  as  re- 
spects the  facts,  it  appears  clearly  to  us  that  the' 
plaintiff  in  error  has  mistaken  his  remedy.  A  bill  of  ex- 
ceptions ought  to  be  on  some  point  of  law,  either  in  ad- 
mitting or  denying  evidence,  or  a  challenge,  or  some  mat- 
ter of  law,  arising  upon  a  fact  not  denied,  in  which  either 
party  is  overruled  by  the  court.  In  the  present  case  we 
can  perceive  no  error  in  point  of  law  in  the  charge  given. 
The  onus  jprobandi  of  the  loss  of  the  coffee,  as  was  stated  to 
the  jury,  lay  on  the  now  plaintiff,  and  he  was  bound  to 
show  it  lost  by  the  perils  of  the  sea,  or  to  give  some  reason- 
able account ;  and  although  the  facts  might  not  warrant 
the  conclusion  that  there  was  a  deficiency  of  proof,  yet  the 
whole  was  referred  to  the  jury.    To  have  got  rid  of  their 
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finding,  instead  of  a  writ  of  error,  there  should  have  been 
application  for  a  new  trial,  on  the  ground  of  its  being  a  ver- 
dict against  evidence.  It  is  not  for  us  to  say  that  such  mo- 
tion ought  or  ought  not  to  have  prevailed,  but  in  the  pre- 
sent case  we  cannot  see  that  there  has  been  error  in  point 
of  law,  and  are  therefore  for  judgment  of  a£5rmance. 

Judgment  affirmed. 


Jackson,  on  the  demise  of  G.  T.  Van  Denberg,  E.  Van 
Vechten,  and  W.  Elting,  against  J.  L.  Bradt. 

if  a  statute,  without  any  negative  words,  declare  that  all  former  deeds  shall 
have  in  evidence  a  certain  effect^  "  provided  "-such  and  such  requisites  are 
complied  with,  this  does  not  prevent  their  being  used  as  testimony  in  the 
same  manner  as  if  theact  had  never  been  passed.  The  law  of  the  8th  of 
January,  1762,  declaring  that  every  former  division  of  lands,  of  which 
there  was  a  map  or  note  in  writing  under  the  hands  of  the  proprietors, 
should  be  a  valid  partition  thereof  provided  such  map  or  note  be  proved 
before  a  judge  of  the  supreme  oourt,  and  a  true  copy  of  such  map  be  filed, 
and  such  note  recorded,  does  not  prevent  an  antecedent  map  or  deed 
being  read  in  evjdence  to  prove  a  partition.  Where  a  decree  of  the  court 
of  chancery  has  ordered  partition,  in  consequence  of  rights  claimed,  the 
title  of  the  parties  in  &vor  of  whom  the  decree  is  made,  accrues  on  such 
decree,  and  a  possession  previous  to  that  time  cannot  be  urged  as  an  ad- 
verse poflse8Bion.(a)  A  tenant  at  will  is  not  entitled  to  notice  to  quit 
Tenants  in  common  may  make  a  Joint  demise  in  ejectment. 

Ejectment  for  lands  within  the  Hosick  patent,  in  Bens- 
selaer  county. 

Gerret  Teunis  Van  Vechten,  ancestor  of  Johannes  Van 
Vechten  and  Valkert  Van  Vechten,  was  one  of  the  four 
persons  to  whom,  in  June,  1688,  the  Hosick  patent  was 
granted.  In  1732,  it  was  by  the  owners  divided  and  laid 
out  in  lots.  Johannes  entered  on  one  fourth,  and  on  the 
SOth  of  October,  1741,  by  deed  of  this  date,  granted  to  his 

(a)  See  Juekmm,  r.  Bowen,  1  Oaioies'  Bep.  360,  n.  (a.) 
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three  sons-in  law,  Bernardus  Bradt,  Hendrick  Breeae,  and 
Barent  Van  Beuren,  as  joint  tenants  in  fee,  one  fourth  of 
the  undivided  lands  in  the  said  patent  In  1749,  Hen^ 
drick  Breese  died.  On  the  second  of  May,  1753,  the  pro- 
prietors of  the  patent  executed  a  deed  confirming  the  for* 
mer  division,  and  annexing  to  each  lot  the  woodland  be* 
hind  it.  In  the  beginning  of  1754,  Barent  Van  Beuren 
died,  leaving  Bernardus  Bradt  the  only  surviving  grantee, 

named  in  the  deed  of  Johannes  Yan  YechteUi 
[*170]    *executed  in  October,  1741.    On  the  27th  of  May, 

1754,  a  division  was  made  of  the  patent  by  one 
Bleecker,  according  to  which  lot  No.  88  was  allotted  to  the 
representatives  of  Gerret  Tennis  Van  Vechten,  and  a  map 
of  the  patent  made  out  according  to  this  division,  in  conse- 
quence  whereof  Bernardus  Bradt  entered  and  exercised 
bets  of  ownership.  To  the  map  thus  made,  was  subjoined 
a  partition  deed,  dated  on  the  27th  of  May,  1754,  executed 
by  James  Van  Cortlandt,  Hendrick  Van  Ness,  by  Cornelius 
Waldron,  his  attorney,  Bernardus  Bradt,  and  John  Babtist 
Van  Bensselaer,  the  proprietors  of  the  patent,  in  which, 
after  confirming  the  divisions  of  1732,  and  1763,  they  fully 
establish  the  map  of  Bleeker,  covenanting  "  for  themselves, 
their  heirs  and  assigns,  that  the  division  so  made  and  done, 
should,  from  thenceforth,  and  for  ever  afi;er,  stand  and  re- 
main." In  1759,  or  1760,  Bernardus  Bradt  authorized 
John  W.  Groesbeck  to  give  permission,  on  his  behalf,  to 
persons  who  might  apply  to  cut  saw-logs  on  No.  88,  in 
which  the  premises  in  question  lie.  In  June,  1763,  the 
partition  deed  was  proved  before  Robert  B.  Livingston,  one 
of  the  judges  of  the  supreme  court,  and  from  the  endorse- 
ment of  Bleecker  upon  it,  lot  No.  88  appeared  to  have  fal- 
len to  Bernardus  Bradt  as  representative  of  Gerret  Teunia, 
and  had,  together  with  all  other  allotments^  gone  from  the 
time  of  the  partition  deed,  in  conformity  to  its  provisions. 
In  1771,  or  1772,  Bernardus  Bradt  settled  the  defendant^ 
his  son-in-law,  John  L.  Bradt,  upon  the  land  in  dispute,  in 
lot  No.  88^  giving  him  leave  to  occupy  and  possess  it.    This 
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he  aooordingly  did  down  to  the  day  of  action  brought  In 
1788,  or  1787»  Bernardus  Bradt  died,  leaving  six  children ; 
namely,  Daniel  B.  Bradt,  John  B.  Bradt,  Hendrick  Bradt^ 
Gerret  Tennis  Bradt,  Elizabeth,  the  wife  of  John  L.  Bradt, 
and  Mary,  the  wife  of  Thomas  Lotheridge ;  who,  in  March, 
1797,  by  a  decision  of  the  court  of  errors  then  made,  were 
ordered  to  convey  in  severalty  to  Gerret  Teunia  Van  Veoh* 
ten,  Cornelius  Van  Denberg,  and  eleven  others,  (the  repre- 
aentatives  of  Yalkert  Yan  Yechten,)  among  whom  were  all 
the  lessors  of  the  plainti£E)  one  moiety  held  by  them  under 
the  grant  of  1741,  according  to  the  respective 
'rights  of  the  parties,  and  those  claiming  with  [^171] 
ihem,  as  set  forth  in  their  bill  of  complaint,  under 
the  will  of  Yalkert  Yan  Yechten,  one  of  the  devisees  named 
in  the  will  of  Gerret  Tennis  Yan  Yechten.  In  pursuance 
of  the  order  thus  made,  the  parties  therein  directed  did,  on 
the  16th  of  February,  1798,  convey  one  undivided  moiety 
of  the  lands,  which  they,  as  the  representatives  of  Bernar- 
dus Bradt,  held  under  the  grant  of  Johannes  Yan  Yechten, 
to  the  grantees,  named  in  the  decree.  In  1799,  a  partition 
was  made  under  the  act  of  the  legislature,  between  the 
heirs  of  Bernardus  Bradt  and  the  representatives  of  Yal- 
kert Yan  Yechten,  on  which  lot  No.  88  was  drawn  to  the 
share  of  the  representatives  of  Bernardus  Bradt  In  No- 
vember, 1800,  all  the  representatives  of  Bernardus  Bradt, 
excepting  the  defendant  and  his  wife  add  Hendrick  Bradt, 
executed  to  the  persons  to  whom  the  conveyance  had  been 
ordered  by  the  court  of  errors,  a  conveyance  for  lots  No. 
1  and  2,  in  the  eleventh  allotment  of  lot  No.  88  the  grantees 
of  which  last-mentioned  grant,  on  the  19th  of  May,  1801, 
by  deed  of  that  date,  demised  lots  No.  1  and  2,  in  which 
the  premises  in  question  are  contained,  to  all  the  lessors  of 
the  plaintiff  excepting  Lena  Yan  Yechten.  At  the  trial 
of  the  cause,  before  Lewis,  Ch.  J.,  at  the  Eensselaer  cir- 
cuit, in  May,  1802,  the  plaintiff  gave  in  evidence  the  deed 
o(  Johannes  Yan  Yechten,  &c  down  to  the  partition  and 
map  of  the  27th  of  May,  1754. 
YoL.  n.  82 
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To  the  admission  of  this  the  counsel  for  the  defendant 
objected;  1.  Because  it  appeared  that  Henry  Yan  Ness, 
one  of  the  proprietors,  signed  by  attorney,  and  no  power 
of  attorney  was  shown ;  2.  Because  the  deed  was  a  mere 
oovenant,  and  did  not  contain  the  necessary  granting 
words,  to  sever  the  estate  before  held  in  common ;  8.  Be> 
cause  it  did  not  appear  that  the  map  had  been  filed,  or  the 
certificate  of  proof  recorded. 

These  objections  being  overruled,  the  plaintiff  went  on 
and  gave  in  evidence  the  possession,  according  to  the  map, 
the  decision  of  the  court  of  errors,  the  subsequent  convey- 
ances, and  the  possession  of  the  defendant,  who,  on  his 
part,  offered  the  partition  of  1799,  and  that  lot  No.  88  was 
drawn  to  the  share  of  the  representatives  of  Bernardus 
Bradt :  he  also  offered  to  prove  his  entry  into  pos* 
[*172]  session  of  the  premises,  thirty-three  years  *ago,  un- 
der the  permission  of  Bernardus  Bradt,  his  father- 
in-law,  and  a  continuance  of  that  possession  from  its  com- 
mencement down  to  the  day  then  present  This  the  court 
overruled,  on  the  ground,  that  the  plaintiff's  right  of  entry 
accrued  only  from  the  time  of  the  decree  in  chancery,  on 
which  the  appeal  in  the  court  of  errors  had  been  brought, 
and,  therefore,  the  possession  of  the  defendant  could  not 
run  against  iU  The  defendant  then  insisted,  1.  That  if  his 
possesion  was  not  allowed,  notice  to  quit  was  necessary ; 
2.  That  he  was  entitled  to  compensation  for  his  improve- 
me;its ;  S.  That  there  being  only  two  demises  in  the  decla- 
ration, one  a  joint  demise  from  Gerret  Teunis  Van  Denberg, 
Ephraim  Van  Vechten  and  William  Elting,  the  other  a  de- 
mise firom  Lena  Van  Vechten  solely,  the  plaintiff  had  not 
shown  such  a  title  in  his  lessors  as  would  entitle  him  to  re- 
cover. These  objections  being  also  overruled,  the  jury 
found  for  the  plaintiff  a  verdict  for  ten-twelfths  of  the  pre- 
mises in  question.  Application  was  now  made  for  a  new 
trial. 

Woodvxyrth,  (Attorney-General,)  for  the  defendant  The 
map  of  1754  ought  not  to  have  been  received  in  evidence. 
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By  the  6th  section  of  the  act  of  January,  1762,  rol.  1; 
Colon.  Laws,  408;  Smith,  vol.  2^  p.  242,  it  is  declared,  that 
every  former  division  of  lands,  of  which  there  was  a  map, 
or  note  in  writing,  under  the  hands  of  the  proprietors, 
should  be  a  valid  partition,  provided  such  map,  or  note,  be 
proved  before  a  judge  of  the  supreme  court,  and  a  true 
copy  of  such  map  filed,  and  such  note  recorded.  Neither 
provision  was  complied  with,  and  therefore  the  evidence 
was  improperly  received.  Had  Bernardus  Bradt  been  the 
plaintiff,  notice  to  quit  must  have  been  given,  as  the  entry 
of  the  defendant  was  under  his  permission.  At  the  time 
this  permission  was  given,  Bernardus  Bradt  was  the  sole 
legal  owner  of  the  estate.  The  lessors  coming  in  by  the 
decree  in  chancery  into  his  estate,  must  take  it  with  all 
those  equitable  claims  and  rights  to  which  it  was  subjectin 
the  hands  of  Bernardus.  Of  these,  notice  was  one.  But 
if  they  deny  any  privity  to  his  estate,  then  our  possession 
must  avail,  for  the  right  of  the  lessors  did  not  accrue  on 
the  deree ;  they  were  only  settled  and  ascertained 
by  it  Indeed  the  contrary  is  the  feet ;  *the  decree  [*17S] 
was  founded  on,  and  arose  from,  their  rights, 
against  which  we  show  a  possession  of  thirty-three  years, 
l^at  tenants  in  common  cannot  make  a  joint  demise  is  a 
settled  point  2  Wils.  282.  HeaJtherly^  en  the  demise  of 
Worthingixm  and  Tunnadine^  v.  Weston  and  oiher8.{a) 

Henryy  contra.  Had  the  statute  referred  to,  contained 
any  negative  words,  that  '^  without  such  recording,"  &c. 
the  map  should  not  be  evidence,  the  arguments  on  the 
other  side  would  apply.  The  map  and  deed  were  not 
offered  as  testimony  under  the  act ;  but  in  the  same  manner 
as  an  old  terrier,  or  survey,  having  weight  from  its  anti- 
quity.   This  circumstance  gives  validity  to  the  deed  itself; 

(a)  A  flirther  point  was  made  on  the  subject  of  compensation  for  the  im- 
proTements,  bat  as  the  court  did  not  nake  anj  decision  upon  it^  and  ordered 
a  ftirther  arg;ument  on  that  question,  :\  is  unnecesBaiy  now  to  detail  wbal 
was  urged  on  the  sukjoot 
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for  after  suck  8itoh  a  lapse  of  years,  a  poir^  of  attoniej  lo 
execute  mual;  be  inteaded,  as  poaseasion  had  gone  aeeco^ 
ing  to  the  instrument  JD^  t.  Pmeesr^  Covp.  217.(a)  On 
the  point  of  our  right  of  entrj  Wog  tolled,  it  is  suffieieDt 
to  say  the  possession  (e  effect  that  most  be  adverse.  Here 
both  parties  derive  under  Bernardus  Bradt^  and  our  title 
did  not  aoerue  till  the  decree  in  1797.  Notice  to  quit  was 
perfectly  unnecessary.  To  be  entitled  to  it^  there  must 
exist  the  relation  of  landlord  and  tenant  between  the 
parties,  by  reserying  a  rent  None  such  is  shown  here. 
WoodfaU's  Law  of  Landlord  and  Tenant,  160.  Besides, 
tide  ofSsring  to  set  up  an  adverse  title  did  away  all  right  to 
notice,  had  any  ever  subsisted.  No  force  can  be  allowed 
to  the  objection  against  the  demises.  The  action  itself  is  a 
mere  form.  The  court,  therefore,  will  so  direct  it,  as  to  be 
entirely  conducive  to  the  justiee  of  the  case. 

Woodworth^  in  reply.  It  is  conceded,  that  had  the  statute 
contained  negative  words,  the  map  could  not  have  been 
received.  We  contended  the  proviso  was  equivalent; 
otherwise  it  is  totally  inoperative.  As  to  the  reservation 
of  rent,  it  certainly  is  not  necessary  that  it  should  be  made, 
to  create  a  tenancy  at  will;  and  what  formerly  were 
tenancies  at  will  are  now  held  to  be  tenancies  from  year  to 
year.    Notice,  therefore,  was  indispensable. 

(a)  Thirty-siz  yean'  exdoBiTe  poBBession  bj  one  tenant  in  common,  held 
saffident  to  warrant  a  presumption  of  ouster  of  the  other.    See  Wamn  ex 
dem.  Wekb  v.  CfreenviUe,  on  a  reoovery  40  years  old,  the  court  presumed  a 
•orrender  of  the  Itfe  estate  to  make  a  good  tenant  to  the  prmdpe.    But  In 
OpodtUlcY,  GhandoSf  3  Buir.  1072,  where  the  possession  had  not  gone  ac- 
cording to  the  deed,  the  court  would  not  presume  a  surrender.    The  rule  ifl^ 
I         that  where  there  is  a  fact  to  warract  a  presumption  it  will  be  made;  but 
there  must  be  some  dreumstance  out  of  which  the  presumption  is  to  aiHe. 
f         This  rule  resUoD  the  maxim  of  as  fiaao,ntMI«ifc    VimPjfokr.ViinBhKfmi, 
^         1  Gaines'  Rep.  90,  n.  (a,)  to  which,  after  the  principle  for  which  Zeen  v.  EaH 
I :       ^fl^lmgham,  8  Stra.  laOY,  is  cited,  add,  *'  so  where  a  will  was  adduced  to 
ui      pn/WB  a  tenancy  in  common,  but  abandoned  as  prooi;  on  account  of  the 
insanity  of  the  testator  being  established,  the  door  was  shut  against  the 
presomption  of  any  other  title."    Jackaon  y.  Votfmrgh,  9  Johns.  Rep.  270. 
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Kent,  J.  delivered  the  opinion  of  the  court.  Upon  thk 
caae  several  questions  have  been  raised  on  the  part  of  the 
defendant,  on  a  motion  for  a  new  triah  1.  It  was  oon* 
tended  that  the  map  and  deed  of  partition  were 
not  admissible,  ^because  a  copy  of  the  map  bad  [^174] 
not  been  filed^  and  the  note  of  the  division  re- 
corded. Tlie  act  of  the  8th  January,  1762,  a.  6,  deelarea, 
that  every  finrmer  division  of  lands,  of  which  there  wae 
a  map,  or  note  in  writing,  under  the  hands  of  the  pro- 
prietors, should  be  a  valid  partition  thereof  provided  stieli 
note  be  proved  before  a  judge  of  the  supreme  court,  and 
a  true  copy  of  such  map  be  filed  and  such  note  recorded. 
If  the  condition  on  which  all  such  previous  partitiona  were 
declared  valid,  be  not  performed,  the  transaction  is  left  as 
it  w«s  before,  and  is  to  be  considered  independent  of  the  act 
The  division,  and  the  deed  between  the  proprietois  by 
which  they  covenanted  to  abide  by  it,  and  the  separate 
possessions  taken  in  puraoance  of  that  division,  were  suft> 
cient  to  sever  the  tenancy  in  conunon,  which  consisted  in 
nothing  but  a  unity  of  possession*  The  parties  becaias 
concluded  and  bound  by  that  act,  and  the  map  and  deed 
being  proved  before  a  competent  officer,  and  possesuon 
having  gone  accordingly,  they  vrere  admissible  as  legal 
evidence  in  the  case. 

%  Another  objection  taken  was,  that  the  defendant  was 
entitled  to  notice  to  quit.  It  has  been  frequently  decided 
by  this  court,  that  a  mere  tenant  at  inll  does  not  require 
notice  to  quit  The  circumstances  under  which,  the  de- 
fendant was  placed  on  the  premises,  prove  him  to  have 
been  strictly  a  tenant  at  will  There  were  no  terms  pve- 
Bcribedt  nor  any  rent  reserved^  or  demanded,  or  paid  •  The 
defendant  was  merely  direoted  to  oocapy  the  land,  which 
gave  him  more  the  character  of  a  bailiff  ihaa  a  tenant 
There  is  nothing  from  which  we  can  consider  this  to  have 
been  a  holding  from  year  to  year.  The  reservation  of  an 
annual  rent,  is  the  leading  ciroomstanoe  that  tarns  leases 
for  uncertain  terms  into  leases  from  year  to  year.    This 
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was,  therefore,  not  a  case  requiring  notice  to  the  de- 
fendant. 

8.  The  last  objection  made  by  the  defendant  to  the  ver- 
dict was,  that  no  title  corresponding  with  a  joint  demise 
by  three  of  the  lessors  was  shown.  The  title  shown  proves 
that  the  lessors  of  the  plainti£&  are  all  tenants  in  common. 
If  this  objection  be  well  made,  the  plaintiff  is  still  entitled 
to  recover  the  proportion  of  the  premises  belonging  to  the 
lessor,  who  demised  separately,  and  the  recovery 
f*175]  must  be  *modified  accordingly.  The  point  has 
^  been  frequently  declared  and  adjudged,  that  ten- 
ants in  common  cannot  make  a  joint  demise,  and  yet  the 
books  frequently  speak  in  terms  inconsistent  with  this 
position.  Littleton  says,  that  two  tenants  in  common  may 
make  a  lease  of  their  tenements  to  another  for  a  term  of 
years,  rendering  rent,  and  may,  in  consequence  thereof, 
have  a  joint  action  against  the  lessee  for  the  rent  So  it 
is  said  that  they  may  join  in  a  lease  to  a  third  person,  and 
that  lessee  make  a  lease  to  try  the  title ;  and  again,  one 
tenant  in  common  may  make  a  demise  of  the  whole 
premises,  and  under  that  demise  may  recover  an  undivided 
moiety.  The  case  of  Heatkerly^  on  the  demise  of  Worthing- 
ton  and  Tunnadine^  v.  Weston  and  others,  which  was  the 
latest  and  most  solemn  decision  against  the  competency 
of  a  joint  demise,  assigns  as  a  reason,  that  the  estates  of 
tenants  in  common  are  several  and  distinct,  and  there  is  no 
privity  between  them.  But  it  appears  to  me,  there  is  the 
very  privity  requisite  in  this  case  to  make  a  lease — the 
unity  of  possession.  The  lease  is  only  a  transfer  of  the 
possession  which  is  common  between  them.  It  is  no 
transfer  of  the  rights  of  property,  which  is  distinct,  and  in 
which  they  truly  have  no  privity.  The  action  of  eject- 
ment is  founded  oh  the  ficti.>n  of  an  ouster  of  possession 
merely;  and  I  see  no  reason  why  tenants  in  common  may 
not  act  Jointly  in  disposing  of  their  joint  possession.  If 
they  can  in  any  case  make  a  joint  lease,  as  the  books  admit, 
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their  joint  lease  in  the  present  case  is  sufficient,  because  the 
fiction  is  answered,  which  only  requires  a  lease  competent 
to  transfer  the  possession  for  a  given  term  of  years.  And 
since  this  is  a  nere  fiction,  and  the  whole  action  liberally 
considered,  and  the  recovery,  though  it  be  for  the  posses- 
sion only,  yet  it  does,  in  efiect,  enure  to  each  lessor,  accord- 
ing  to  his  title,  we  ought  to  give  efiect  to  the  demise,  if,  by 
any  possibility  of  law,  it  can  be  adjudged  good.  If  the 
action  of  ejectment  be  considered  distinct  from  the  fiction 
of  lease,  entry,  and  ouster,  two  .tenants  in  common  could 
not  join  at  all  in  the  action ;  for  it  is  a  general  and  settled 
rule,  that  in  all  actions  real  and  mixed,  tenants  in  common 
must  sever,  because  they  have  several  freeholds,  and  claim 
by  several  titles.  They  cannot,  therefore,  join 
*in  a  writ  of  right,  or  in  an  action  of  assize :  each  ["*176] 
must  have  a  separate  assize  for  his  moiety.  Hence, 
Coke  lays  it  down,  that  tenants  in  common  shall  not  join 
in  an  ^ectione  firrruz^  nor  in  a  writ  of  ejeciment  de  gard,  or  a 
quoere  ejecit  infra  tenmnum  <tc,f  for  these  actions  concern  the 
right  of  lands,  which  are  several ;  but  since  the  introduc- 
tion of  a  fictitious  lesseef  tenants  in  common  have  been 
permitted  to  join  in  an  action  of  ejectment,  and  the  prac- 
tice has  been  only  to  require  a  fictitious  lease  from  each 
tenant  in  common.  The  old  rule  is  already  completely 
evaded  by  means  of  the  fiction.  "In  opposition  to  Littleton 
and  Coke,  it  has  long  been  the  established  practice  to  per- 
mit tenants  in  common  to  join  in  the  mixed  action  of  ejec* 
twne  firvice,  and  when  that  action  has  become  in  form  only 
a  mixed  action,  and  in  substance  a  real  action,  for  trying 
the  title  of  the  fee.  Having  carried  the  fiction  thus  far, 
we  ought  not  now  to  suffer  ourselves  to  be  entangled  in 
this  very  fiction,  and  sacrifice  substance  to  form.  If  two 
tenants  in  common  are  competent  to  join  in  the  lease  or 
transfer  of  their  joint  possession,  it  is  suficient;  and  for 
these  reasons  we  must  hold,  even  in  opposition  to  several 
authorities,  that  it  has  now  become  immalierial  whether 


17C  CASKS  m  THE  S0PBBUB  OOURT. 

GUntoa  ▼.  Fdrter. 

tenants  in  common  declare  on  joint  or  separate  demises ;(«) 
and  accordingly  we  are  of  opinion,  on  all  the  points,  that 
the  defendant  take  nothing  by  his  motion.[l] 

New  trial  refbsecL 


Clinton  against  Portbb. 

Jf  on  demand  of  ofetf  that  given  be  different  ftt>m  that  aet  out,  the  plaintift 
oannot,  without  rule  or  notice  after  service  of  a  true  offer,  sign  Judgment 
by  default    If  it  be  done  the  court  will  set  it  aside,  with  costs. 

In  debt  on  a  bond,  the  plaintiff  set  out  the  real  oyer  of 
it  The  defendant  then  demanded  oyer,  which  was  given 
to  him  variant  from  that  set  ouiy  on  which  the  defendant 
pleaded  non  tat  faxium.  The  plaintiff  then^  without  any 
mle  or  notice^  served  a  fresh  oyer,  setting  oat  the  bond 
and  condition  truly ;  twenty  days  having  elapsed,  he  signed 
judgment  by  default 

(a)  The  English  decisions  do  not  seem  to  sanction  the  fbll  extent  of  file 
position  in  the  text,  yet  they  arafl  themselres  of  the  most  trifling  dream* 
stance  to  obviate  the  formal  objection  of  the  demise  being  joint,  when  tiit 
title  is  several ;  therefore  payment  of  one  entire  rent  to  the  agent  of  twa 
trusteeSi  appointed  at  several  times,  estops  the  tenant  from  showing,  in  an 
ejectment  on  a  joint  demise,  that  the  lessors  are  tenants  in  common.  Lot  v. 
Uromt,  12  East,  221.  Though  several  ^arcenera  constitute  but  one  heb,  and 
the  entry  <A  one  for  a  oondition  broken  enure  to  the  benefit  of  all,  she  may, 
on  her  sole  demise,  recover  her  own  share.  Dot  y.  ^ierwh,  6  Basit  173^ 
S'or  the  sole  demise  of  a  joint  tenant  to  the  plaintiff  in  ejectment  severs  the 
joint  tenancy,  and  entitles  to  a  recovery  for  the  lessor's  proportion.  DemA 
▼.  JvdQt,  11  East,  287 ;  Bm  v.  i^ofudofe,  12  East,  39.  If  aU  the  joint  tenants 
make  sereral  damtsee  to  the  plaintiff,  be  is  entitled  to  reoover  the  wholes  for 
nH  the  estate  is  vested  in  him.    Dewy.  RooA,  12  East,  67. 

[1]  As  to  notices  to  quit,  cases  on  the  subject  collated  and  compared  In 
Jackson  y.  MiUer,  7  Cow.  747.  As  to  tenant  at  will,  see  Nichoiar.  WtOiams, 
8  Ck)w.  18 ;  Jackson  r.  Vheent,  4  "Wend.  833 ;  JarJk&on  v.  fiirfwwn,  4  Wend. 
617 ;  Bman  y.  L\fiA,  11  Wend.  618;  BraOie^  y.  Ond,  4Cow.  349;  PMiips 
▼.  a)MK,7  J.B.  1;  Joety.Jon,  13  J.  B.  236;  Ywng  y,  SUia,  13  J.  B* 
118;  Jaekaon  y.  Aldneh^  13  J.  B.  106;  Jackaon  y.  Babcock,  4  J.  R.  41&; 
Van  Altn  v.  Rogers,  IJ.  C.  33;  a  0.  2  0.  0.  E.  314;  Jackaon  y.  Brad*,  % 
GaL  R.  169 ;  Jaekaon  v.  WOaon,  9  J.  B.  267. 
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,Mnotty  on  affidavit  disclosing  the  above  facts,  moved  to 
,8et  aside  the  default  and  subsequent  proceedings. 

Yan  VechkUj  contra,  insisted  that  the  case  was  within  the 
,eighth  rule  of  .April,  1796,  which  allows  of  amending 
.declarations^  Ac.,  and  that  all  permitted  by  that  rule  might 
be  done  of  course. 

Per  Owrifitm.  Take  the  effect  of  your  motion  with 
eo8ts.[l] 

Motion  granted. 


^JxGKSon^  ex  Am.  Quagxenbush,  agamst    [*177] 

DSNKIS. 

The  boundariee  of  the  Hosick  patent  are  according  to  tbe  mxrrej  made  bj 
JbhnR  Bleeoker  in  1954^  &  P.  8  Johns.  Bep.  297 ;  6  Johns.  Bepk496 
ftOS;  9  Johns.  Bep.  m. 

This  was  an  ejectment  for  lands  lying  in  the  county  of 
WashiogtoD,  to  which  the  plaintiff  claimed  title  under  a 
royal  grants  dated  in  1770,  and  the  defendant  under  one 
of  1688,  commonly  called  the  Hosick  patent  The  only 
question  between  the  parties  was,  what  is  the  true  con* 
structioa  of  this  latter  grant  as  to  boundary  ?  The  descrip* 
tion  in  the  patent  is:  "All  that  tract  of  land  situate,  &(^ 

[1]  Where  the  offer  varies  flrom  the  instrament  declared  on,  the  defendant 
may  set  it  forth  in  his  plea  and  demofi  or  he  maj,  without  settfaig  it  fintli, 
plead  nam  tstfadm^  and  avail  himsdf  of  the  yaiiance  at  the  trial  Ehk  r. 
JStrdy,  6  Wend.  629.  After  iwelTe  days  denumd  of  oyer  by  the  plaintiff  of 
a  release  pleads  by  the  defendant,  he  may  treat  the  plea  as  a  nnlli^.  and 
enter  the  defendaot's  default  Field  y.  Cfoodman,  4  Wend.  214.  A  smaU 
difference  between  the  oyer  of  a  bond  and  tbe  declaration  is  not  regarded. 
Bmry  v.  Brown,  19  J.  R.  49.  The  defendant  has  tbe  same  time  to  plead 
after  delivery  as  at  the  Ume  of  demand.  J/klkoitmd  t.  Van  TIm^  S  Oow. 
132 ;  see  Variek  ▼.  Bodine,  3  Hill,  444. 
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on  both  sides  of  a  certain  creek  called  Hosick,  beginning 
at  the  bounds  of  Schaokook,  and  from  thence  extending  up 
the  said  creek,  Itc,  being  in  breadth,  on  each  side  of  the 
said  creek,  two  English  miles;  that  is  to  say,  two  English 
miles  on  the  one  side  of  the  said  creek,  and  two  English 
miles  on  the  other  side  of  the  said  creek,  the  whole  breadth 
being  four  English  miles." 

Lewis,  Ch.  J.(a)  delivered  the  opinion  of  the  court  This 
creek  is  so  situated  that  it  is  impossible  to  run  parallels  to 
it,  which  shall  be  always  two  miles  distant  from  it  in  its 
whole  extent.  It  becomes,  then,  a  pretty  nice  question 
what  principle  shall  be  adopted  in  the  locating  of  the  grant 
Several  ingenious  ones  have  been  proposed,  all  of  which 
are  liable  to  exception.  For  the  plaintiff  it  is  insisted  that 
the  most  rational,  correct^  and  advantageous  one  to  the 
crown,  would  be  to  make  a  traverse  of  the  creek  and  taking 
such  line  for  a  base,  to  run  parallels  at  two  miles  distance 
on  each  side.  The  objection  to  this  is,  that  such  parallels 
would,  in  many  points,  approach  nearer  to,  and  in  others 
recede  further  from,  the  creek  than  two  miles. 

For  the  defendant  it  is  contended,  that  the  principle 
adopted  by  John  B.  Bleeker,  the  surveyor,  who  run  out 
the  tract  in  1754,  is  to  the  full  as  correct,  if  not  more  so^ 
than  the  former.  The  mode  he  adopted  was,  so  to  run  the 
outlines  as  to  be  enabled,  at  every  point  in  them,  to  strike 
the  creek  at  two  miles  distance  in  some  one  direction, 
though  he  might  be  nearer  to  or  farther  from  it  than  two 
miles,  in  other  directions.  This  mode  was  considered  by 
three  surveyors  of  intelligence,  who  were  examined  as 
witnesses  on  the  trial,  to  be  the  most  practicable,  and  bet- 
ter  calculated  than  any  other  to  satisfy  the  words 
[♦178J  of  the  patent  These  opinions  *have  considerable 
weight  with  us ;  and  when  it  is  considered  that 

(a)  ThiB  decision  wu  deliTered  in-KoFembw;  1803,  aal  onc^  to  Imt* 
been  reporunl  ns  of  tb«t  term. 
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the  lands  in  this  patent  have  been  uniformly  settled  agree- 
ably to  that  survey,  and  that  the  premises  in  question  have 
been  so  held  for  much  more  than  20  years,  we  think  we 
ought  to  have  stronger  reasons  than  any  that  have  been 
offered,  to  indace  us  to  disturb  such  ancient  possessions. 
We  are,  therefore,  of  opinion,  judgment  be  entered  for  the 
defendant 

Judgment  £>r  the-d^ndaat 


Jagkbon,  €x  dem.  Van  Slyok  and  others,  against  SoK. 

When  a  defendant  croes-eximlnes  a  plaintiff^  witnefls,  he  makes  him  big 
own.  Tberefbre^  parol  ioatimony  of  a  deed  or  will,  diadoaed-'by  aodli 
witneaa,  in  the  poasesaion  of  the  plaintiflEj  cannot  be  received  withoat  notioe 
to  produce  lL(a) 

In  ejectment  on  a  motion  for  a  new  trial.  It  appeared 
that  at  nisijpi^us  the  plaintiff  claimed  by  descent  On  the 
cross-examioation  of  one  of  bis  witnesses  by  the  defendant^ 
it  came  out  that  the  ancestor  had  made  a  will,  of  which  the 
judge,  w  ho  heard  the  cause,  admitted  parol  testimony,  with- 
out any  notice  to  produce  it  having  been  given. 

Per  Curiam,    A  new  trial  must  be  awarded  with  costs  to 

(a)  The  old  rnle  in  Wefltminster-ha]],  and  which  by  a  very  learned  judga 
baa  been  called  *'the  sensible  one,"  was,  that  of  an  instrument  coming  fh>m 
Che  opposite  side,  after  notioe  to  produce  it,  proof  from  the  party  who  called 
for  it  was  not  required ;  the  very  ciroumstance  of  its  being  with  the  othei 
aide,  being  prima /oas  evidence  of  due  execution,  and  from  its  being  in  suck 
custody  the  probable  ignorance,  in  the  party  noticing,  of  the  names  of  the 
witnesses.  Rex  v.  Mtddiaoy,  2  D.  ft  E.  41.  But  in  Gordon  ▼.  Secrekm,  8 
Basil  648,  it  was  ruled  that  a  party  calling  for  a  deed  /h>m  the  opposite  sids^ 
must  prove  it  in  the  same  manner  as  if  it  had  come  out  of  his  own  posset- 
sion ;  and  the  practice  extends  not  only  to  sealed,  but  unsealed  instruments. 
WeOursion  y.  Edgington,  2  Gamp.  ^4.  A  notioe  to  produce  papers  extend* 
to  the  time  of  trial,  and  is  not  confined  to  the  circuit  or  sittings  for  which 
the  cause  has  been  noticed  for  trial   Jtuk$on  ▼.  Shermifm,  6  Johns.  Rep.  19. 
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^abide  the. event  When  the  defendant  crosa-examinefl,  he 
Tnade  the  nfitne^s  as  much  bis  own  as  if  he  had  himself 
called  him.(a)  He,  therefore^  could  not  introduce  through 
him  any- proof,  which  would  not  have  been  legal,  had  the 
witness  been  originally  produced  on  his  behal£  In  Jack- 
sop,  e^jdfim.  Van  Bmsselaer.Y.  Claris  April  term,  1801,  the 
same  point  was  ruled.  The  judge,  therefore,  was  clear^ 
WTOUg  in^adnattipg  p^ux>l.propf  of  a  will,  as  the  party  did 
not  show  any  notice  on  the  opposite  side  to  produce  it. 

New  trial 

(a)  The  English  ocmrti  ad^pt  another,  principle ;  thej  consider  a  witnesi 
called  by  the  plaintiff  as  his  witness^  eren  after  a  cross-exaininatioiv  being 
dismissed,  a^d  oaUed  bick  bj  the  detedani    JHekumm  y.  Sbm,  ^  J^ 
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Ejent,  J.  Chief  Justice,  vice  Lswis,  elected  Qotiemor. 
Daniel  D.  TompkikSi  Counsellor  at  Law,  to  the  <rfSoe 
of  Judge. 
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HiOfiWATS  FOB  THE  TOWK  OF  CAHBBIDaB,  VST  WaSH- 
XKOTOir  OOUNIT. 

A  eerUorari  lies  to  the  jadgea  of  tbe  bommon  pleas^  on  vA  appeal  to  tfaeoc 
from  the  ^mmiflSioiiera  <>t  highwdy^  On  m  return  bj  Ib^  jndgei  to  aoot 
«lSir«i)ltif%  not  Btatibg  whAt  ^nieeadinga  leen  had  before  the  oommfa- 
akMMita,  the  int^udntfent  of  \te&  h,  AaH  they  were  regoltf .  What  is  re- 
turned  without  being  required  aed  no/t  aaaeited  as  a  fhct^  bat  merely  as 
matter  of  belief  and  information,  is  irrple*aat)  ard  not  to  be  regarded.  If 
th^  return  stater  a  road  to  have  'been  laid  out,  tt  Will  be  presumed  it  Wis 
«^lhe  proper  width;  tinkaii  Ih^  e6otr*iy  «p0«ar. 

Ctor  eertidrcBH  to  three  of  the  judges  of  the  oommon  pleas 
of  Waahtxkgioo,  to  Tettxrn  an  appeal  to  tllemiiroDi  the  de*' 
tettoiaatibn  of  the  eommiadoiieis  of  bighwayf,  for  lhe«town  r 
of  Cambridge,  "  and  also  die  decisiod,  judg^eoti  pncem, 
and  proceedings  of  the  same,  with  all  things  touching  die 
same,"  the  retom  stated  the  appeal  to  have  been  on  tke 
laying  ont  a  pabllo  road  or  highway  through  part  of  tb^ 
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town  of  Cambridge ;  it  then  set  forth  the  minutes,  or  me- 
morandom,  as  it  was  temped,  of  t)^e  laying  ont^  by  precise 
oonrses  and  distances ;  but  the  width  of  the  road  was  not 
given,  nor  was  it  spedtted  whether  it  ran  throc^h  improved 
or  unimproved  land ;  neither  did  it  mention  that  it  was 
]aid  out  on  the  request  of  twelve  freeholders  uxxler  oatk 
This  memoranduhi  was  signed  by  the  commissioners,  and 
directed  to  the  town  clerk,  requeating  him  to  reoocd  the 
same  as  a  public  road,  and  to  it  anoth^  memorandum  sub* 
scribed  by  the  same  commissioners  was  subjoined,  in  the 
following  words:  "  Likewise  a  piece  of  road  south  of  Mr. 

William  Hill's  dwelling-house,''  &c.  describing  the 
[*180]    courses  and  distances,  but  ^without  specifying  any 

request  to  record  it^  either  as  a  public  or  private 
road.  The  return  further  stated  that  the  judges,  according 
to  the  act  of  the  8th  of  April,  1801,  (1  Bev.  Laws,  688,) 
met  on  this  appeal,  and  after  hearing  reasons  for  and 
against  the  road,  affirmed  the  determination  of  the  com- 
missioners; adding,  however,  that  when  this  was  done, 
they  were  not  infbrmed  or  advised  that  the  highway  waa  -. 
laid  out  through  a  garden,  which  had  been  cultivated  as 
such  for  at  least  four  years,  without  the  consent  of  tbe 
owner  (sec  15»)  thereof  which  had  been  since  communi- 
cated to  them,  and  which  they  believed  to  be  true. 

To  this  return  the  plaintiff  assigned  the  iidiowing  enom ; 
1.  That  it  did  not  appear  that  twelve  freeholders  had  cer- 
tified, under  oath,  that  the  road  was  necessary ;  2.  That 
the  commissioners  had  not  caused  the  laying  out  to  be  re- 
corded; 8.  That  it  did  not  af^pear  whether  the  road  was 
laid  out  as  a  public  or  private  road;  4.  That  from  the  re- 
turn  of  the  judges,  it  appeared  that  the  road  was  run 
through  a  garden,  improved  as  such  more  than  four  years; 
6:  That  the  width  of  the  road  was  not  staled,  which  ougkl 
to  be  done  with  deflmte  bovndaries. 

Ibctf  for  the  defendants.  Before  enteriAg  into  tiie  di^ 
cuasion  of  the  errors  assigned,  it  may  be  well  to  obser ve,. 
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th«t  by  the  2d  aeetion  of  the  act,  under  which  the  proceed- 
ings complained  of  have  taken  place,  the  decision  of  the 
judges  of  the  common  pleas  is  made  conclusive.  It  may 
be  questioned,  therefore,  whether  this  court,  iu  the  present 
instance,  has  jurisdiction. 

Kkkt,  Gh*  J.    We  will  think  of  that  matter ;  in  the 
mean  time  let  the  argument  proceed. 

Van  Veehim^  for  the  plaintiffik  By  the  last  proviso  of 
the  16th  section  of  the  act  to  regulate  highways,  it  is  or* 
dained,  "  that  no  road  shall  be  laid  out  through  any  im- 
proved land,  without  the  consent  of  the  occupant,  unless 
upon  the  application  of  twelve  respectable  freeholders  of 
the  town,  certifying  <hi  oath  that  such  road  is  necessary  and 
proper."  This  regulation,  it  appears  from  the  return,  has 
not  been  complied  with.  As  the  power  by  which  it  was 
to  be  carried  into  effect  is  a  special  delegated  power,  it  must 
be  strictly  pursued,  and  so  shown  to  the  court  'The  same 
observation  applies  to  the  2d  and  8d  exceptions.  The  di- 
rection to  record  is  confined  to  the  first  road,  and  cannot 
extend  to  the  second ;  for  as  the  whole  proceed- 
'  ing  is  *in  deregation  of  the  rights  of  individuals^  [*181] 
nothing  can  be  taken  by  way  of  intendment  The 
importance  of  stating  Uie  nature  of  the  road,  whether  pri- 
vate or  public,  is  manifest  from  the  17th  section  of  the  act ; 
the  first  are  to  be  not  more  than  three,  the  latter  not  less 
than  five,  rods  wide.  On  the  &ce  of  the  return  it  appears 
that  the  road  was  laid  out  contrary  to  law.  It  is  expressly 
stated  that  the  judges  knew  not,  till  aflier  confirmation  of 
thoacts  appealed  from,  that  the  road  went  through  a  garden 
improvjdd  fi>r  more  than  four  years.  Had  the  requisites  of 
the  act  been  complied  with,  this  must  have  appeared*  It 
is  plain,  then,  that  without  adhering  to  the  directions  of 
the  statute  the  oommissionen  have  laid  out  arpad,  infiriflg- 
ing  on  private  rights^  and  contrary  to  the  act*    For  tiiese 
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reasons  ire  contend  the  judgment  ranst  be  rsveraed ;  be^ 
aides,  tbe  commissioners'  piooeedinga  are  not  returned. 

JFbo^. contra.  The  return  made  by  the  judges  carrier 
a  spirit  of  partiality. 

EjIMt,  Oh.  J.  Ko  imputation  can  be  receired  against 
inferior  magistrates,  tmless  they  stand  charged  with  im« 
proper  conduct.  They  are  not  here  to  answer  for  them- 
selves. The  only  question  is^  are  the  proceedings  regular 
or  not? 

J^  The  judges  are  not  bound -to  return  any  thingi 
which  wto  not  before  them ;  therefore  the  application  of' 
twelve  freeholders,  &c.  and  all  that  constituted  grounds  for' 
the  commissioners  to  proceed,  need  not  appear.  From  the^ 
fice  of  the  return  it  is  evident  the  road  laid  out  is  ordered 
to  be  recorded  as  a  public  road.  The  direction  for  the 
latter  is,  that  it  shall  be  "  likewise^  which  is  as  much  as  to 
say,  in  the  same  manner  as  the  former.  It  cannot  be  in- 
tended  from  the  record,  that  the  road  went  through  a* 
garden.  If  the  proceedings  do  not  show  intrinsic  error,  it 
will  b^  presumed  they  are  correct  The  law  prescribes  tbe  ^ 
width  of  the  road,  and  till  the  contrary  appear,  the  infe* 
renoe  must  be,  that  the  directions  of  the  statute  have  been 
complied  with. 

Vhn  Veshien^  in  reply.  The  reasoning  of  the  opposite 
side  is  in  efl^t  this,  that  the  court  must  decide  on  what  is, 
fridm  what  does  not  appear;  therefore  a  compliance  with 
the  act  must  be  presumed,  because  it  is  not  shown.  This 
IB  contrary  to  every  principle  relating  to  inferior  jurisdic- 
tion. 

StmfctRj  J.  delivered  the  opinion'  of  the  court'  It  is 
made  a  question,  whether  a  certitnrari  is  gfar  table  to  re« 
move  into  this  court  these  proceedings,  the  statute  hav- 
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ilig  declared  tli6  deoision  <^  the  fudged  of  the^    [^IM] 
commov  pleas,  on  au  appeal  Inade  to  them,  to  be 
cODclusiva 

It  is  a  position  beyond  contradiction,  that  the  king's 
bench,  in  Bnglaiui,  (and  this  court  is  clothed  with  tb^e  same 
common  law  autfaoritj,)  ha^  jurisdiction,  and  may  award  a^ 
ccrtibmrt^  not  only  to  inferior  courts,  but  to  persons  in^ 
vested  by  the  legislature  with  power  to  decide  on  the  pro- 
perty or  rights  of  the  cttieen,  even  in  cases  where  they  am 
authoriflsed  by  statute  finally  to  hear  and  determine.  4 
Hawk.  144. 

K^Ttkrafi  has  been  hdd  to  lie  to  ccnnmissioDers  of 
sewers.  In  the  case  of  Oardiffe  Bridge,  1  Salk^  146j  and! 
L8.  Baym;  680,  a  txriiorwi  was  granted  to  remove  certain 
ofdem  of  JQstioeff  of  the  peaoe,  made  pursuant  to  a  private 
aist^  thepludiament,  for  repairing4he  bridge;  and  it  was 
tkbre  decided^  that  hi^herever  new  jnrtsdictioQe  are  erected, 
be  it  by  private  or  public  act,  they  are  subject  to  the 
inspection' of  the  king's  bench  by  writ  of  error,  eertiard»*i 
and  'mw^daxnviz  The  authorities  to  this  point 'are  so  nume* 
rous  and  uniform,  that  it  cannot  be  necessary  to  enlarge. 
The  necessity  of  a  superinteikUng'  poWchr  to  restrain  and 
correct"  pavtiaMti(9S' and  ii^egulartties  which  may  ^  be  com- 
mitted by  inftrior  ofBdets,  is  so  obvious  and  itidispeosable^ 
that  the  -  couit  ought  by  no  means  to  deny  themselves  a 
jtfrMictJon  of  such' salutary  influence. 

Though  the  general  power  of  the  court  is  indisputable^ 
there  are  cases^  where  they  will  not  interfere.  In  the  case 
of  a  poor  rate,  they  will  refuse  the  writ ;  as  also  in  the  aa- 
sessment  of  the  land  tax,  from  a  regard  to  the  public  incon^  - 
yenienoe.  Tht  King  v.  King  and  others^  2  D.  &  K  285.  In 
canes^  too,  depending  wholly  on  the  discretion  of  persons* 
authorized  to  do  an  act»  this  court  hath  refused  to  interfere; 
I  allude  to  an  application  made  for  a  mandamtu  to  the 
eommissioners  of  highways  of  Bhynebeck.  There  the 
court  perceived  that  its  interference  would  be  nugafbry, 
because  the  commissioners  had  a  discretion  to  lay  out,  of 
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rpftiaa  to  lay  out,  the  road  applied  for.  The  present  is  a 
different  case ;  the  regularity  of  the  proceedings  is  ques* 
tionedf  and  most  certainly  the  court  cannot  want  jurisdic- 
tion to  inquire  into  it,  when  a  freeholder  shall  apply  to 
them  not  to  be  disturbed  in  his  freehold,  but  by  pro* 
ceedings  conformable  to  law.  The  answer  to  the  first  ex* 
ception  is,  that  the  certiorari  having  been  directed  to  the 
judges  of  the  common  pleas,  the  court  cannot  require  or 
expect  from  them  a  return  of  any  proceedings  not  before 
them.  The  application  may  have  been  made  by 
P18S]  *the  twelve  freeholders,  and  still  the  judges  have 
no  knowledge  of  the  fact:  in  our  opinion,  their 
authority  to  hear  the  appeal  was  confined  to  the  merits, 
alone— the  fitness  or  unfitness  of  laying  out  the  road 
Hence,  on  this  return,  to  intend  that  the  proceedings  be- 
fore,the  commissioners  were  irregular,  merely  because  the 
judges  have  not  returned  thein,  would  be  unreasonable 
and  unwarrantable. 

The  return  answers  both  the  2d  and  8d  objectbns;  the 
road  was  directed  to  be  recordeid,  and  was  laid  out  as  a 
public  road« 

As  to  the  4th  objection,  the  return  made  by  the  judges,, 
relative  to  the  garden,  is  not  to  be  regarded,  for  two  rea* 
sons :  1.  It  is  not  asserted  as  a  fiict  that  the  road  ran 
.  through  a  garden  improved  four  years :  2.  It  is  inserted, 
without  warrant,  not  being  ordered  to  be  returned,  and  ia 
not  to  be  regarded.    2  Salk.  492. 

As  to  the  6th  objection,  the  18th  section  of  the  act  re- 
quires that  all  public  roads^  to  be  laid  out,  shall  not  be  less 
than  four  rods.  Where  the  commissioners  are  silent  with 
respect  to  the  width,  in  our  opinion  the  court  ought  to  in- 
tend that  the  road  is  of  that  width.  We  think,  therefore^  ^ 
the  proceedings  ought  to  be  afEinhed.[l] 

Judgment  o  '*  affirmance. 

[l]fle6th6  0Meafi%qpfewr«t  Woodwardy.  Cwert^l  ZiH,  eU\  AUyny. 
Oommmon&n  ofEighwaya  in  Schodack,  19  Wend.  3i2 ;  see  (aoflt.  36,  a  83^ 
K.  B.  Ii  282,)  (kmrniaumerst  ^c,  t.  Chw,  15  J.  B.  637. 
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Jacesok,  ex  dem.  DuNBAB  and  Thobn,  against  Todd, 

A  oonreyance  of  lands  adTeraeljr  held  is  void,  though  the  title  under  color 
of  which  the  penoB  hoAdi  maf  .  be  bed.  ^ 

This  was  an  action  of  ejectment  to  reooyer  lot  26,  in  the  ^ 
town  of  Manilas,  and.  tried  before  Mr.  Justice  Tbompfloni 
on  the  25th  of  June,  1808|  at  the  oiiQuit  QO\irt  held  in 
Onondaga* 

The  plaintiff  deduced  his  title  from  William  Dunbari 
one  of  the  lessors,  a  soldier  in  the  reyolutionarj  army,  and 
to  prove  it^  ^duoed,  firsts  the  patent  from  the  state  for  the  . 
lands  in  questioni  dated  the  9th  Jaly,  1790.  Then  a  deed 
of  the  8th  March,  1784^  from  Dunbar  to  Zebolon  Mercy.; 
another  .of  the  284 /June,  1794,  firqm  Mercy  tp  Zephaniah 
Piatt ;  and  a  further  4(^d  of  the  6th  September,  1797,  from 
Piatt  to  William  Thorn,  one  of  the  lessors  of  the  plaintiff 
which  last^  like  all  the  others^  was  duly  acknowledged  and  ^ 
recorded. 

On  the  part  of  the  defendant  there  was  given  in  evidence 
a  deed  from  William  Dunbar,  the  soldier,  to  Isaao  Brooks^ 
for  the  lands  in  question,  dated  the  i2th  September, 
1791,  registered  ^according  to  law,  and  proved  at  [*184] 
the  trial  by  one  of  the  subaoribipg  witnesses.  A 
conveyance  duly  acknowledged  and  recorded  was  then 
offered,  dated  the  IQth  of  December,  1794,  from  the  execu* 
tors  of  Brooks  to  Benjamin  Isaacs,  in  copaid^ation  of  2402. 
ISus  testimony  was  objected  to,  bnt  leoeived.  After  which 
it  was  proved  that  the  defendant  entered  on  the  premises 
about  8  years  antecedent  to  the  trial,  (some  time  in  1796,) 
when  one  Gady  was  upon  the  lot  in  qnestioUi  had  made 
some  impzovementc^  and  clai&ied  possession.  That  the 
defendant  purchased  of  Cady  the  possession,  excepting., 
where  the  actual  impipvements  were  madci  tokd  that  the 
places  where  those  improvements  were  made  are  now  held 
by  one  Taylor,  who  holds  under  William  Thorn,  the  lessor 
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of  the  plaintiff.  Todd  bad  held  his  poflsession  under  Isaacs 
for  aboat  seven  years,  and  had  made  very  considerable 
improyements. 

On  these  facts  the  defendant  contended  that  his  posses* 
sion  being  adverse  to  the  title  of  Zqphaniah  Piatt,  on  the 
5th  of  September,  1797,  no  title  passed  by  the  deed  of 
Flatt  to  the  lessor  of  the  plaintiff. 

The  judge,  however,  charged  that  the  execdtcm  of  Isaao 
Br^ks  showed  no  power  or  authority  to  convey  real  estate, 
and  the  inference  of  law  would  therefore  be,  that  the  tide 
of  Brooks  (if  his  had  any)  would  descend  to  his  heirs/ and 
that  Benjamin  Isaacs  derived  none  from  this  deed,  suiBcien€ " 
to  qualify  the  possession  of  the  defendant  as  adverse  to  the 
title  of  Zephaniah  Piatt,  at  the  date  of  his  deed  to  "William 
Hiorn,  or  prevent  its  operation  to  vest  a  title  in  him. 

Upon  this  charge  the  jury  found  for  the  plaintiff.    The 
cause  now  came  up  on  a  case  made,  subject  to  the  opitiion 
of  the  court:  if  it  should'  be  for  the  plain,til!^  then  the 
verdict  to  stand,  if  n6t,  to  be  set  aside  and  a  new  trial ' 
granted. 

Mnott,  fi>r  the  defendant  In  ejectment  the  plaintiff 
must  recover  on  the  strength  of  his  own  title.  The  ques^ 
tion,  therefore,  in  the  present  case,  will  turn  on  the  convey* 
ance  of  Piatt  to  Thorn,  on  the  6th  September,  1797.  For, 
if  that  be  ^ood  and  operative,  the  verdict  is  right  But  at 
the  time  wlibil  it'  wail  ezecated  Cady  was  in  possessioiii 
and  this  possession  purchased  by  the  defendant  who  held 
under  Isaacs.  It  is  plain,  .then,  thi&t  anterior  to  the  deed 
fh)m  Piatt,  there  wad  a  possession  adverse  to  him;  if  so,  i 
his  conveyance  did  n<^t  pass  any  thing.  Van  Dytk'  v.  Van  ' 
Beuren  Jk-VoAurg,  1  Oaines'  Bep.  90.    It  is  not  necessary 

to  enter  into  theleaitting  on  disseisins,  as  our  pos^' 
[♦186]    session  was  adverse,    Bufc  if  it  vas,  I*should  con*' 

tend  Ve  gained  a  fee ;  for  whoever  enters  under ' 
color  of  title,  by  grant,  acquires,  against  any  other  claimant^ 
a  fee  by  disseisin.    Buckler's  Oase^  2  Bep.  56. 


KKW  TOBK,  KOYEMBIBB,  1804.  1|5 

Jackaon  v.  Todd. 

Hariscn^  contra.  There  is  no  dispate  respecting  ^e 
doctrines  of  adverse  ppssession,.  or  disseisin.  To  effect  the 
one,  or .  create  the  other,  there  mast  be  an  adverse  e^tiy 
and  ouster  under  claim  of  title  and  right  of  freehold ;  be- 
cause a  mere  entry,  without  an  idea  of  being  Considered  as 
proprietor,  is  a  holding  under  the  rightiul  owner.  Such, 
we  say,  was  the  entry  of  Cady,  and  such  the  possession 

^gained  from  him  by  the  defendant  The  subsequent  act 
of  Todd,  supposing  him  either  by  attornment  or  deed  to 

,have  acknowledged  the  title  of  the  executors  of  Brooks, 
as  against  us,  in  inoperative;  for,  after  a  possession  .under 
the  lord  of  the  fee,  no  act  by  the  tenant  and  a  third  person, 
though  claiming  title,  can  affect  the  owner  under  whom  t|^e 

..original  entry  was  made.    Blunder  y.  Baugh^  Cro.  Gar. 

{SO?,  304. 

EmM,  in  reply.  Though  no  title  isshown  in  Cady,  y^t 
.the  improvements  were  of  a  nature  to  evince  a  claipi  of 
.property.  This  is  sufficient  to  prevent  the  operation  of 
Piatt's  deed. 

KsNT,  Gh.  J.  We  are  of  opinioi>that  the  evidence  es* 
tablished  an  adverse  possession  in  the  defendant(a)  at  the 
time  of  the  execution  of  the  deed  from  Piatt  to  Thorn. 
The  defendant  was  then  in  possession,  holding  under  B. 
Isaacs,  who  claimed  title  under  a  deed  for  a  valuable  con- 
sideration from  the  executors  of  Brooks.  This  was  a  claim 
,under  color  of  title  advei^e  to  the  plaintiff's  title,  and  suf- 
^ficient  to  destroy  all  presumption  that  the  defendant  was 
in  possession  under  the  plaintifl^  or  held  in  obedience  to 
his  right  His  possession  was  theposseasion  of  Isaacs,  who 
daimed  the  lot  as  his  own.  We  have  repeatedly  decided 
.that  a  conveyance  of  lands  held  at  the  time  adversely  was 
.void.  Brmkerhoff  ads.  Jachfonj  ex  dem.  Jones  and  athen^ 
April  tenp,  1802.    Also  Gaines'  B^.  voL  1,  p.  90,  and 

(a)  See  JSMfepm  r.B^wm,  1  CWaes'Bfp.  K^  &  (k) 
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that  adverse  possesgion  was  equivalent  to  ouster,  and  made 
the  statute  of  limitations  to  run.  Jcuikson^  ex  dem,  PiJnams, 
V.  Ihwen,  November  term,  1803,  1  Caines'  Rep.  558. 
Jadcson,  ex  dem.  Gansrvoart  and  others,  v.  Parltr^  April 
term,  1802.  The  verdict  ought,  therefore,  to  be  set  aside 
for  misdirection,  with  costs  to  abide  the  event,' 

LivnrosTON,  J.  In  determining  this  cause  it  becomes 
necessary  to  ascertain  the  nature  of  the  defendant's  posses- 
sion, on  the  6th  of  September,  1797.  If  it  were 
[•186]  then  adverse  to  the  title  of  Piatt,  ♦nothing  passed 
by  his  deed  to  Thorn,  and  a  new  tria>  must  be  had. 
To  settle  this  point  it  cannot  be  useful  to  examine  very 
minutely  how  or  with  what  intentions  Todd  or  Cady  came 
into  possession.  If  the  premises  were  then  vacant,  and 
Cady  came  in  as  a  mere  occupant,  or  intruder,  without  any 
claim  of  title,  this  alone  would  not  prevent  an  alienation 
by  the  real  owner,  or  be  regarded  as  a  holding  adverse  to 
his  title ;  but,  because  Cady  came  in  without  title,  why 
should  not  he,  or  his  alienee,  be  permitted  to  acquire  one 
as  soon  as  it  was  discovered  where  it  resided  ?  or,  because 
they  had  entered  as  trespassers,  were  they  always  to  con- 
tinue such,  and  that  against  their  own  inclination  ?  It  will 
be  better,  and  we  shall  be  less  liable  to  error,  which  unne- 
cessary refinement  too  often  produces,  if,  instead  of  inquir- 
ing how  Todd  first  acquired  possession,  we  confine  our  at- 
tention to  his  situation  and  the  manner  of  his  holding  at 
the  date  of  Piatt's  deed.  If  he  then  held  in  opposition  to 
him,  or  under  a  title  different  from,  or  hostile  to,  his,  this 
conveyance  was  void,  and  Thorn  could  take  nothing  by  it 
However  the  defendant  may  have  obtained  possession, 
which,  by  the  by,  was  fairly,  that  is,  by  purchase  of  Cady, 
it  is  certain  that  at  the  period  we  are  speaking  of  he  had 
also  bought  of  Isaacs,  who  was  a  purchaser  for  valuable 
consideration  of  theexecutoraof  the  last  will  of  Brooks,  who 
was  the  grantee  of  Dunbar,  under  whom  the  plaintiff  like- 
wise claims.    Whether  these  executors  were  empowered  to 
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Bell,  or  vrhetber  the  title  of  Brooks  had  been  legally  trans* 
mitted  to  Todd,  is  very  unimportant  It  is  sufficient  that 
he  claimed  under  a  title. which  was  opposed  to  the  preten- 
sions of  Piatt)  which  were  founded  on  a  deed  from  a  differ- 
ent  grantee  of  Duubar.  As  the  defendant,  then,  at  this 
time,  was  not  only  in  actual  possession  of  these  lands,  but 
held  them  by  title  derived  from  the  patentee,  which  he 
thought  a  good  one,  under  him,  that  is,  as  his  tenant,  it 's 
impossible,  without  perverting  the  most  common  terms,  to 
give  to  such  an  occupancy  any  other  appellation  than  that 
of  an  adverse  possession.  He  held  by  a  title  different  from, 
and  in  defiance  of,  the  plaintiff's.  If  thia  be  not  an  adverse 
possession,  what  circumstances  can  ever  make  one  ?  There 
must,  therefore,  be  a  new  trial,  with  costs  to  abide  the  event 
of  the  suit 

Spencer,  J.  A  motion  has  been  made  in  this  case  for 
a  new  trial,  on  a  supposed  misdirection  of  the  judge  who 
tried  the  cause.  The  only  question  arising  is,  whether  the 
possession  held  by  Todd,  on  the  6th  of  September, 
1797,  was  such,  as  that,  in  ♦judgment  of  law,  the  [*187] 
deed  from  Zephaniah  Piatt  was  operative  to  con- 
vey  his  title  to  William  Thorn.  It  has  been  adjudged  by 
our  courts,  that  the  mere  possession  of  lands  by  a  person 
claiming  no  title  to  them,  is  it  not  a  disseisin  of  the  rightful 
owner ;  and,  consequently,  that  he  might  convey,  or  de- 
vise, notwithstanding  the  statute  to  prevent  and  punish 
champerty  and  maintenance.  Such  possession  has  been 
held  as  not  adverse  to,  nor  inconsistent  with,  the  title  of 
the  true  owner,  because  it  was  not  taken  in  hostility  to  his 
rights ;  hence,  the  statute  of  limitations  will  not  run  in 
fiivor  of  such  possessor,  nor  to  the  prejudice  of  the  owner. 
These  decisions  are  not  only  warranted  by  legal  principles, 
but  are  highly  important  and  necessary  to  be  observed,  in 
a  country  like  ours,  where  there  are  such  quantities  of 
vacant  lands,  and  where  there  exists  a  very  extensive  prac- 
tice of  taking  up  possessions  without  color  of  tiUa    Cady 's 
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.posaeasioa  was  clearly,  tben,  not  adverse  to  that  of  the  ;tn}6 
.Qwner,  aad  Todd  having  originally  entered  by  bis  perinis- 
flioD,  it  follows  that  his  possession^  in  its  commencemaoti 
was  not  adverse.  To  constitute  a  possession  adverse  to  the 
true  owner,  which  is  synonymous  to  a  disseisin  in  spite  of 
himy  there  need  be  no  legitimate  right,  but  it  must  be  ao- 
oompanied  with  a  claim  to  the  land ;  if,  therefore,  Benjamin 
Isaacs  had  entered  under  his  deed,  which,  though  not  stated 
to  be  a  deed  in  fee,  must  be  considered  aa  such,  I  caa  enter- 
.tain  no  doubt  that  such  entry,  claiming  .a  right  to  the  land, 
would  have  constituted  him  a  disseisor,  or  adverse  holder 
of  the  lands ;  and,  consequently,  duripg  such  disseisin,  or 
adverse  holding,  Piatt  could  not  have  alienated  the  land. 
Todd  was  in  possession  when  Isaacs  took  his  deed ;  or, 
when  he  took  possession,  it  was  not  adverse  to  the  true 
owner.  This  possession  is  now  attempted  to  be  retained 
^against  Thorn,  who,  independent  of  the  otyeotion  of  the 
-adverse  holding  by  Todd,  when  he  received  a  deed  fpovi 
Piatt,  would  have  the  undoubted  right  to  recover*  The 
case  states  that  Todd  has  held  poeseflsion  under  Isaacs  for 
about  seven  years.  In  what  manner,  whether  as  a  tenant 
paying  rent,  or  by  purchase,  or  agreement  to  purchase, 
does  not  appear.  It  was  in  the  defendant's  power  to  have 
rendered  his  relation  to  Isaacs  explicit';  failing  in  this,  the 
&ct  is  too  loosely  stated  to  work  the  consequences  which 
would  result  to  Thorn,  from  an  adverse  tenure  when  he 
purchaaed.  It  is  possible  that  the  agreement  between  Todd 
and  Isaacs  was,  that  the  forpier  should  hold  until  the  title 

was  ascertained,  and  this  they  might  construe  a 
[*188]    holding  under  Isaacs.    In  a  case  like  *the  present, 

where  the  title  under  which  the  lessor  claims  is 
dearly  good,  I  think  the  court  should  be  astute  in  finding 
grounds  to  retain  a  verdict  so  just ;  and  that,  unless  logal 
principles  are  vi<4ated,  the  court  ought  not  to  put  ;the 
plaintiff  to  the  expense  of  amending  his  declaration  by 
making  Zephaniah  Piatt  a  lessor,  and  again  going  to  tnid 
xa  a  oaae  where  no  legal  defimoe  can  exist    Oq  the  ground, 
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liierefore,  that  tho  defendadt  has  not  shown  bj  what  kind 
of  tenure  he  held  the  lands  from  Isaacs  when  lie  conid  have 
tfliown  this,  I  am  of  opinion  the  verdict  ought  not  to  be 
disturbed.[l] 

New  triil  granted: 


I^ROflT,  OOLS,  AND  Oeosbt  ogainst  Batmokd. 

TIm  Words  "grants  bargain,  ■eH,  alien,  and  confirm,"  in  a  conyeyanoe  in  &e, 
do  not  implf  a  covenant    It  ia  implied  by  the  word  "  decU  "  or  **  gave.** 

Tms  was  an  action  for  breacb  of  an  implied  covenant 
The  declaration,  lining  the  venue  in  Dutchess  county, 
stated  that  the  defendant,  in  consideration  of  $760,  did 
grant,  bargain,  sell,  alien,  and  confirm  unto  tbe  plaintiffik, 
'  in  fee,  lot  Ko.  65,  or  76,  in  Junius,  in  Montgomery,  (now 
Oftyuga  county,)  the  plamtiffis  to  elect^  on  or  before  a  cer- 
tain day,  whioh  of  the  lots  they  would  have,  with  an  aver- 
m^it  that  the  defendant  was  not  seised  of  either  of  the 
said  lots^  or  had  any  estate  in  either,  so  tiiat  he  could  not 
gmnt,  and  hath  broken  his  covenant.  The  case  now  came 
before  the  court  on  a  motion  in  arrest  of  judgment 

Shsson^  for  the  defendant  We  rely  on  the  following 
points:  1.  That  no  covenant  arises  on  the  words  con- 
tained in  the  declaration ;  2.  That  an  eviction  ought  to 

[I]  As  to  how  and  wben  adrerse  iKMBaflaioa  operates  to  prerent  allenatioii 
bj  the  legal  owner,  see  Jadston^  ex  dem.  JoneSy  ▼.  Brinkerhaf,  3  J.  0. 101 ; 
Jaekaarit  at  dem,  LaUirop^  y.  J>emonty  9  J.  B.  66 ;  W4Uiam8  y.  Jackaonf  ex 
de»k  Hi>lnt8f  6  J.  R.  489 ;  JadsKm,  ex  dem.  Bryant,  y.  Ketchum  8  J.  B.  4T9 ; 
Jiaekmrn^  ex  dem.  Beneon^  y.  Matadorf,  11  J.  R.  91 ;  Jackeo%  ex  dem.  JSmUh^  y. 
Yromtm,  13  J.  &.  488;  WhOaker  y.  Gone,  3  J.  a  68 ;  Jaekatm  y.  Bsdeted^  6 
Cow.  216;  Bdding  y.  Piikm,  2  Gal  B.  147 ;  Jaekeon  y.  Waten,  12  J.  fi. 
866;  Jaekeon  Y.  Oumaer,  2  Cow.  662;  Olowee  y.  Hawley,  12  J.  B.  484- 
Jaekeon  y.  CoOine^  3  Ck)w.  89 ;  Jafkaon  y.  Jaekeon,  6  Cow.  173 ;  Keneda  t 
Oardner,  4  Hill,  469;  OeUm^  Ooer.  £rvme,  6  Hill,  634 
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hav6  been  stated ;  8.  That  the  plaintiflb  should  have  averred 
an  election  of  the  lot  thej  would  take;  4.  That  the  x)n- 
veyanoe  is  void,  as  being  of  a  freehold,  to  commence  in 
Juturo;  6.  That  the  venue  is  mislaid. 

There  is  no  express  covenant  in  the  deed ;  if  there  be 
any,  it  must  therefore  be  implied.  For,  allowing  the 
grantor  had  not  anj  estate  in  the  land  conveyed,  his 
merely  selling  a  fee  to  which  he  was  not  entitled,  will  not 
create  a  covenant  This  because  the  granting  an  estate  in 
fee  is  not  a  warranty  of  the  title  in  the  grantor.  None  of 
the  words  used  import  a  covenant ;  that  can  arise  only  on 
the  word  "  dedi^^*  and  this  purely  on  account  of  its  origi- 
nal feudal  acceptation.  Co.  Litt  884  a,  (n),  832 ; 
[♦189]  Touch.  181 ;  ♦Perk,  a  124.  In  the  conveyance 
of  an  inheritance,  even  the  word  ''  enfeoff,"  though 
followed  by  "grant,"  &c.,  does  not  imply  a  covenant  2 
Bac.  Abr.  by  Gwillim,  66.  The  general  principle  is,  that 
where  there  is  a  conveyance,  no  covenant  shall  be  added 
to  it  which  is  not  expressed  or  imported  by  force  of  the 
words  used.  Bree  v.  Bolbech^  Doug.  654 ;  Grips  v.  Bead^  6 
D.  &  E.  606.  But  allowing  there  .was  a  covenant  implied| 
the  plaintiff  has  mistaken  his  remedy.  On  an  eviction  of 
the  freehold,  covenant  will  not  lie  either  upon  a  warranty 
in  deed  or  in  law,  because  the  recompense  is  personal,  and 
the  plaintiff  must  have  recourse  to  his  warrantia  charUB  or 
voucher.  2  Bac.  Abr.  76,  citing  Brownl.  19 ;  Keb.  821 ; 
Hob.  4 ;  Yelv.  139 ;  Noy,  181.  On  this  account,  however, 
the  plaintiff  is  not  without  remedy ;  for,  if  he  has  been 
deceived  in  his  purchase  he  has  his  action  on  the  case  in 
the  nature  of  a  deceit  (n)  882,  by  Butler,  on  Co.  Litt 
884  a.  At  all  events,  an  eviction  ought  to  be  shown,  as 
the  covenant  relied  on  is  one  raised  by  implication  of  law. 
Touch.  161,  (n)  2,  citing  2  Brownl.  161.  On  the  third 
point  it  must  be  noticed,  the  conveyance  is  in  the  alterna- 
tive, either  of  lot  No.  65  or  No.  76.  An  election  was 
necessary  to  give  a  right  of  action.  It  was  a  condition 
precedent,  and  performance  of  it  ought  to  have  been 
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averred.  OoocUaan  r.  Nunn^  4  D.  &  E.  761 ;  Kingston  y. 
Preskm,  dted  Doug.  689 ;  Duke  ofSt  Albana  v.  Shore,  1  H. 
fil.  270.  The  fourth  point  needs  not  any  authority ;  and 
on  the  fifth  the  premises  lie  in  Montgomery,  and  not  ia 
Dutchess;  the  action,  therefore,  even  when  transitory  in 
its  nature,  if  arising  out  of  the  realty,  must  be  where  the 
lands  are  situated.  1  Com.  Dig.  168 ;  Bac.  Abr.  Yisne,  pL  27. 

O.  B,  Van  Ness,  contra.  The  question  is,  whether  the 
words  used  in  the  deed,  and  set  forth  in  the  declaration, 
create,  by  implication,  a  covenant  or  warranty  of  seisin  ? 
The  cases  cited  against  this,  apply  to  conveyances  by  trans- 
mutation of  the  possession,  and  not  such  as  operate  by 
virtue  of  the  statute  of  uses.  The  consideration  paid  on  a 
bargain  and  sale,  implies  a  warranty  that  the  bargainer  has 
a  title  to  sell.  As,  therefore,  the  conveyance  by  bargain 
and  sole  is  now  substituted  in  lieu  of  the  old  mode  by 
feoffment,  the  words  of  the  bargain  and  sale  ought  to  have 
the  same  operative  effect  in  creating  a  covenant^  as  the 
word  "  dedi"  in  a  feoffment(a)  This  is  necessary  to  make 
the  analogy  complete.  The  proceedings  here  are 
correct,  because  they  proceed  on  privity  of  *con'  [*1903 
tract  To  support  the  position  that  an  eviction 
must  be  shown,  it  would  be  necessary  for  us  to  first  com- 
mit a  trespass;  for,  as  no  title  passes,  in  order  to  obtain, 
one  we  must  make  a  tortious  entry.  Holden  v.  Taylor^ 
Hob.  12,  is  in  point,  to  show  that  to  avail  of  a  breach  of 
covenant  in  law,  under  words  importing  a  warranty  of 
seisin,  entry  and  expulsion  is  not  required,  though,  under 
a  covenant  for  quiet  enjoyment^  it  might  be  otherwise.  It 
is  contrary  to  reason  to  urge  we  should  elect,  when  the 

.  (a)  A  bargain  and  sale  vests  a  use  ia  the  bargainee,  to  which  the  statute 
ttcecntes  the  posaesaion.  Kow,  as  the  nae  raised  most  be  aooording  to  the 
estate  out  of  which  it  arises,  it  follows,  that  a  bai^n  and  sale  can  convey 
BO  greater  interest  than  the  bargainer  baa.  But  a  ibofffaaent  operates  dtl^ 
fereotlj ;  for,  when  in  fee,  it  passes  the  whole  estate,  and  vesu  in  the  feoflbo 
a  fee^  though  perhaps  a  tortious  one^  and  displaces  other  estates.  ' 
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Muse  of  action  h  that  there  was  no  estate  out  of  whidi  wm 
ODuld  choose.  The  same  observation  applies  to  the  grant 
being  of  a  fee  in/uturo.  With  respect  to  the  yenuei  it  is 
sufficient  to  say,  oar  suit  is  brought  on  privity  of  eontraot| 
not  of  estate;  it  may,  therefore,  be  laid  wherever  we  please. 
lWils.166;  i  Sell.  248. 

Shsson,  in  reply.  If  the  covenant  be  implied,  it  arises 
hoot  privity  of  estate,  and  the  loeaKty  of  the  action  con- 
tinaes ;  therefore,  on  the  rendendum  of  a  lease,  it  is  locaL 
1  Saand.  241,  (n)  5,  ad  Jin.  With  respect  to  the  distinction 
taken  as  to  the  applicability  of  the  anthorittes  cited,  being 
only  to  cases  not  operating  by  the  statute  of  uses,  it  is 
settled  that  conveyances  taking  effect  by  way  of  transmu* 
tation  of  use,  receive  the  same  construction  as  those  at 
oommon  law.  Tanner,  ex  dem.  Peekham  and  <^ier$,  y.Jftr* 
b^  Willes,180;  jB^fckr.  v. FoOier,  3  Atk.  784 ;  Doty.lbr- 
0091,  8  D.  &  E.  765. 

EsNT,  Ch.  J.  delivered  the  opinion  of  the  court.  Several 
objections  are  taken  to  the  validity  of  the  declaration.  We 
shall,  however,  confine  ourselves  to  the  first  and  only  im* 
portant  one^  viz. :  that  here  was  no  implied  oovenant  of 
tkle.  It  is  exceedikigly  interesting  to  the  community  that 
.this  question  should  be  clearly  settled,  and  well  understood. 
We  are  to  examine, 

1.  Whether  a  sale  of  an  estate  in  fee,  by  the  formal  and 
apt  words  of  conveyance,  and  for  a  valuable  consideration, 
does  of  itself  imply  a  warranty  or  oovenant  of  title.  The 
oounsel  for  the  plaintiff  contended  upon  the  argument  that 
it  did. 

2.  If  it  does  not,  then  whether  there  be  any  particular 
word  or  words  in  the  deed,  that  by  settled  constructioni 
hsive  been  deemed  to  amount  to  such  covenant  or  war- 
lanty. 

1.  It  seems  upon  the  first  impression  to  be  highly  reason- 
able and  just  that  every  persoUi  who^  for  a  valuable  con* 
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flid^nitioii,  conveys  la^d  aa  his  own,  should  be  held  to 
warraot  the  title  he  so  uodertal^ea  to  convey,  or 
that  he  ahonld  rend^  bade  the  *money  upon  [^191} 
fldlare  <^the  tilleu  This  was  the  rule  of  the  civil 
law  in  respeot  to  the  aale  of  both  real  and  personcd  pro- 
perty, concerning  which  that  system  scarcely  made  a  dis* 
tuiction,  an  adequate  price  implying  a  warranly.  Cod. 
lib.  8,  tik  46,  a  6;  Dig.  Ub.  19,  tit  1,  c.  11,  a  2;  Lib.  2^ 
tit  2 ;  1  Domat,  19,  82,  83 ;  1  Ersk.  lost  203.  In  the 
early  ages  of  the  feudal  law,  it  seems  also  to  have  been 
considered  as  an  oUigatbn  upon  the  lord  to  give  his  tenant 
an  equivalent  in  case  of  eviction.  This  appears  clearly 
from  the  book  offends,  which  gives  the  report  of «  case  of 
an  action  by  the  tenant  against  the  lord,  for  investing  him 
with  a  feud  belonging  to  another,  and  from  which  he  was 
evicted.  The  lord  was  there  held  to  restore  him  another 
fee  of  eqnal  value,  or  the  price  of  it  in  money.  Feud.  lib. 
2,  tit  36,  and  80.  But»  although  the  feudal  writers  speak 
gmercBy  of  die  lord's  obligation  to  give  the  tenant  an 
equivalent  in  case  of  eviction,  Craig,  and  after  him  Sir 
Martin  Wright,  thinks  this  obligation  never  could  have 
applied  to  pure  feuds  which  were  gratuitous  donations  fer 
uncertain  military  services,  without  price  or  stipulated 
raider;  and  that  it  could  only  have  applied  to  impropw 
feuds,  where  it  was  reasonable  it  should  apply,  as  in 
those  cases  a  price  was  given,  or  an  equivalent  contracted 
for.  Inst  to  the  Law  of  Tenures,  27,  82,  89,  40.  This 
very  question,  whether  investiture  alone,  without  any 
express  promise,  entitled  the  tenant  on  eviction  to  an 
equivalent,  has,  it  is  said,  been  much  discussed  by  the 
foreign  Civilians ;  that  it  is  the  prevailing  opinion  among 
them,  that  the  seller,  without  any  promise,  is  bound  to 
give  an  equivalent,  if  the  fief  was  originally  granted  for 
services  done,  or  in  the  way  of  remunehition^  Butler^ 
note  815,  to  Oo.  Litt 

But  whatever  may  be  our  opinions  on  the  point,  as  am 
sS>stract  question,  or  whatever  may  be  the  decisions  of  the 
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civil  law,  or  the  feudal  and  municipdl  law  of  other  coun- 
tries, we  must  decide  this  question  bj  the  common  law  of 
England.  It  was  decided  in  the  case  of  Ssixcu  and  Wood^ 
{Ante,  48,)  that,  upon  a  sale  of  goods  without  wanranty  and 
without  deceit^  the  purchaser  took  the  soundness  and 
quality  of  them  at  his  peril  We  think  it  is  evident  that 
caveat  emptor  has  been  always  recognized  in  our  law  hooka 
as  a  fixed  maxim,  applicable  equally  to  the  transfer  of 
lands  and  chattels. 
It  is  a  settled  position  that  an  estate  in  fee  may  be 

created  by  the  usual  and  solemn  forms  of  convey- 
[*192]    ance,  without  any  ^warranty  express  or  implied, 

and  that  a  conveyance  In  fee  does  not  ipso  /ado 
imply  a  warranty.  If  it  does,  our  books  would  be  incon- 
sistent and  unintelligible  on  this  sulgect  "If  a  man," 
says  Lord  Coke,  (1  Inst.  6a,  and  also  say  the  judges  in 
Buckkursia  cote,  1  Co.  1,)  "  maketh  a  feoffment  in  fee,  with* 
out  warranty,  the  purchaser  is  entitled  to  all  the  charters 
and  evidences  incident  to  the  lands,  to  the  end  that  he  may 
defend  himself;  for,  as  the  feoffer  i9  not  bound  to  warrant 
the  lands,  he  cannot  be  vouched  to  warranty  and  to  render 
in  value,  but  the  feoffee  is  to  defend  the  lands  at  his  peril." 
In  the  case  of  Bostuell  and  Vaughan^  (2  Cro.  196,)  in  the 
exchequer,  Tanfield,  the  chief  baron,  said,  "that  if  one 
should  sell  lands  wherein  another  is  in  possesion,  or  a 
horse  whereof  another  is  possessed,  without  covenant  or 
warranty  ^r  the  enjoyment,  it  is  at  the  peril  of  him  who 
buys,  and  not  reason  he  should  have  an  action  by  the  law, 
where  he  did  not  provide  for  himsel£"  •  So,  in  the  case  of 
Medina  and  Sbmghim^  (1  Salk.  211,)  Lord  Holt  observed, 
"  that  if  the  seller  of  goods  have  not  the  possession,  it  be- 
hoves the  purchaser  to  take  care,  caveat  emptor j  to  have  an 
express  warranty,  or  a  good  title ;  and  so  it  is  in  the  case 
of  land,  whether  the  seller  be  in  or  out  of  possession, 
for  the  seller  cannot  have  them  without  a  title,  and  the 
buyer  is  at  his  peril  to  see  it"  In  a  much  more  recent 
case  of  jB^  and  HoJbech^  (Doug.  651,)  the  action  was  brought 
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to  recover  back  monej  paid  for  the  purchase  of  a  mort- 
gage deed,  which  afterwards  turned  out  to  be  a  forgery. 
Lord  Mansfield,  and  the  court  of  king's  bench,  ruled  for 
the  defendant  on  this  ground,  that  the  assignment  con- 
tained no  covenant  for  the  goodness  of  the  title,  except 
only  against  the  acts  of  the  assignor,  and  that  it  was  in- 
cumbent on  the  purchaser  to  look  to  the  goodness  of  it 
This  case  was  afterwards  cited  and  sanctioned  by  Lord 
Kenyon,  (6  D.  k  £.  606,)  who  said  that  he  did  not  wish  to 
disturb  the  rule  of  caveat  emptor  adopted  in  that  case,  and 
in  other  cases,  where  a  regular  conveyance  was  made,  to 
which  other  covenants  were  not  to  be  added. 

The  case  in  Douglas  may  perhaps  be  thought  to  have 
the  less  weight  as  there  was  a  covenant  against  the  grantor's 
own  acts,  and  it  is  a  rule  that  an  express  covenant  will  do 
away  the  effect  of  all  implied  ones.  4  Go.  80,  86 ;  Yaugh. 
126 ;  Cro.  Eliz.  674,  676;  Butler's  notes  on  Co.  Litt  882 ; 
2  Bo&  &  Pull.  26 ;  2  Cha.  Cas.  19.  But  the  court 
do  not  intimate  that  *they  proceeded  upon  that  [*198] 
ground.  This  they  would  have  done  had  they 
relied  upon  the  extinguishment  of  the  implied  covenant 
by  means  of  the  express  one.  They  adopted  the  old  rule, 
that  if  there  be  no  covenant  of  title  in  a  deed,  the  purchaser 
takes,  at  his  own  risk,  the  goodness  of  the  title. 

After  this  rule  has  been  so  long  uqderstood  and  practised 
upon,  it  would  be  of  the  most  mischievous  consequence  to 
establish  a  contrary  doctrine.  The  parties  to  deeds  know 
that  a  covenant  is  requisite  to  hold  the  seller  to  warrant 
the  tide,  and  they  regulate  their  contracts  accordingly.  If 
there  be  any  fraud  in  the  sale  the  purchaser  has  his  remedy. 
K  one  sell  land,  affirming  he  had  a  good  title,  when  he 
knew  he  had  no  title,  an  action  on  the  case  for  a  deceit  will 
lie.  Com.  Dig.  tit  Action  on  the  Case  for  a  Deceit^  A.  8. 
1  Fonb.  866. 

2.  We  are  next  to  examine  whether  there  be  any  par- 
ticular  words  in  the  granting  clause  of  the  deed  which  im* 
ply  a  covenant 
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CHaoviUe,  lib.  7,  a  2,  Baysi  gNu&nilj^  that  the  heirs  d 
doDOiB  ape  held  to  warrant  their  gifta,  "  donaUanss  ;"  and 
Bracton,  Ub.  5,  foL  888,  b.  389,  a,  says  to  the  same  effect^ 
that  "  warranty  belongs  to  i^l  charters  of  simple  donation, 
and  that  the  donors  and  their  heirs  were  held  to  warranty 
unless  the  deed  expreased  the  contrary.  Bat  a  charter  of 
eonfirmaiipn  did  not  include  a  warranty,  unless  it  contained 
a  gift,  and  if  the  grantor  say,  do  d  aonfirmo^  ox  the  chartw 
uses  the  words  dare^  vmdare^  4c.  such  a  deed  contained  a 
warranty.  So  if  homage  was  imposed,  a  warranty  was  im- 
pUed."  It  is  a  little  singular  that  the  old  writers  make  the 
gift  {donatio)  the  reason  and  ground  of  the  warranty.  It  is 
the  gift  by  the  operative  words  do  or  dedi  that  creates  the 
wanaaty.  Accordingly,  Lord  Cokci  2  Inst  276,  says,  that 
sithough  dedi  and  ctmeeasi  be  coupled  together,  as  in  thQ 
statute  de  bijfomis^  yet  these  words  ratione  donipropri  do  ap- 
propriate the  warranty  to  db£  only« 

It  is  our  duty  to  acquiesce  in  the  law  as  we  find  it»  hot 
we  are  yery  naturally  tempted  to  aj^^  with  Sir  M.  Wrigh^ 
that  warranty,  instead  of  being  attached  to  a  lee,  which  was 
a  pure  gift,  ought  more  justly  to  have  accompanied  a  hd^ 
#hich  wais  created  for  a  valuable  consideration. 

The  statute  cb  hgamia^  4  Edw.  1,  &  6^  is  very  matoiid 
to  ascertain  the  ancient  law  pn  the  subjAC^  since  it  was 
only  declaratory  of  the  common  law.  2  Insk  274. 
[^194]  It  says  ^  that  *in  deeds  wherein  is  contained  dadi 
and  oofmoem  without  homage,  or  without  a  clause 
of  warranty,  and  to  be  holden  of  the  giveis  aud  their  heiiSi 
by  certain  services,  it  is  agreed  that  the  givers  and  theis 
heirs  shall  be  bound  to  warranty.  And  where  is  oontaiued 
dedi  and  eoneeBsi,  &a  to  be  holden  of  the  chief  lord  of  the 
fee,  and  not  of  the  feoflTors  or  their  heirs,  reserving  no  mopf 
vices  without  homage,  or  widiout  the  aforesaid  clause,  their 
hdrs  shall  not  be  bound  to  warranty,  notwithstandii^  thf 
feoffor  during  his  own  Klb  by  fbnee  of  his  own  gift  shall  be 
bound  to  warrant.*' 

By  this  statute,  then,  dedi  is  declared  to.  w^ount  to  % 
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wamntj  for  the  lifii  of  the  feoffor;  4  Oa  81,  t^  and  Ib1$  is 
itie  word  that  Coke  oonsiderB,.(2  IwL  276,  b,)  as  the  real 
<^»6ratiye  word  to  ereaie  a  warranty  in  law,  and  it  hath 
this  effect  whether  the  oonreyanoe  in  which  it  is  found 
operate  as  a  feoffment,  release,  or  confirmation. 

The  statute  of  gpda  maptores^  18  Edw.  1,  which  followed 
soon  after,  prohibited  all  subinfeudations,  and  put  an  end 
h>  homage,  which  was^  in  those  days,  parcel  of  the  tenure 
leeerred  to  the  feoffor,  by  declaring  that  it  should  be  law** 
fill  fof  evcYy  freeman  to  sell  his  own  lands,  and  that  the 
feoffee  should  hold  the  lands  of  the  chief  lord  of  the  fee  by 
the  same  services  that  the  feoffor  was  bound  to  before* 
This  statute  accordingly  changed,  in  a  great  degree,  the 
.operation  of  the  word  dedi^  by  confining  the  implied  cove* 
mat  it  coatained  to  Aa  l^of  ihe  faoffw^  according  to  the 
JKrectioas  of  the  statute  JU  biganrn^  except  iu  cases  of  gifla 
iB  tsil^  and  leases  for  lift.  2  Inst  276.  Since  that  time  it 
lUis  been  well  understood  and  declafe^  through  all  the 
books,  that  the  word  dei%  in  a  deed  in  fee,  amounted  to  a 
warranty  in  law  to  the  feoff*)e  and  bis  heirs  cnhf  during  Ae 
i^  of  the  feoffor.  Co.  Litt  884^  a ;  Touch.  180, 182 ;  F.  N. 
B.  184,H;2BkOom.800. 

This  word  do  or  dedi^  which  is  the  apt  word  of  feoffioienl^ 
as  that  conveyance  was  anciently  called  a  doncUio^  is  not^ 
however,  tfie  word  used  in  the  deed  before  as»  The  only 
wovd^  in  the  present  case,  that  can  be  considered  as  imply^ 
ing  a  covenant)  is  grant ;  (poncedo  ;)  Co.  Liti  9,  a,  b,  and 
that  word  is  carefully  to  be  distinguished  from  the  other ; 
for  it  is  well  settled  that  ooncessif  in  a  feoffment,  or  estate  of 
mheritimoe,  implieth  no  warranty.  It  only  creates  a  cove* 
nant  in  a  lease  for  years.  Co.  Litt  884«  a;  Bac  Abr.  tiW 
Oovenant,  B;  6X}o.  17,  a;  2  Boll.  Bep.  3M;  Palm.  888; 
Carth.  98 ;  Pincombe  and  Budge,  Hob.  8;  Yelv.  189 ;  Cra 
BIi&  874  Sir  QeoSty  Palmer's  opinion,  Butler^s 
«note  882,  and  2  CoL  Jur.  487;  8  Keb*  188,  817.  C»196}y 
3roum  V.  ffaywood^  Koy,  181 ;  Saunders  on  Ubm^ 
406, 407,  note. 
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We*are  not  able  to  aasigQ  a  yerj  solid  reason  for .  this 
distinction  between  the  force  and  effect  of  the  words  "g^ve^^ 
and  "jrant"  It  arose  from  artificial  reasons  derived  from 
the  feudal  law.  The  distinction  is  how  become  merelj 
technical,  but  it  is  sufficient  that  it  clearly  exists,  and  we 
are  certainly  not  at  liberty  to  confound  the  words,  or 
change  their  established  operation. 

The  other  words  in  the  deed,  ^^  bargain,  sdl^  aUen  and 
confinn,^  have  never  been  considered  as  implying  any 
covenant  whatever  in  any  case.  The  only  didum  that  ap« 
pears  to  oppose  the  law  as  now  laid  down,* is  that  of  Lord 
Eldon,  in  the  case  of  Bronming  and  Wright^  2  Bos.  &  Pull. 
21.  He  there  says  that  the  words  grants  bargain^  seU,  enfooff 
and  confirm^  import  a  covenant  in  law.  Wo  admit  and 
have  shown  that  the  word  grant  imports  such  a  covenant 
in  an  estate  for  years,  and  so  also  does  the  word  enfo>ff. 
But  in  the  case  referred  to  they  were  used  in  a  deed  in  fee ; 
and  if  he  means  (as  it  would  seem  that  he  did)  that  they 
there  also  imported  a  covenant,  we  cannot  agree  to  that 
opinion,  however  respectable  it  may  be,  as  it  is  opposed  to 
the  whole  stream  of  the  book  authorities.  We  accordingly 
conclude  that  in  the  present  case  the  motion  in  arrest  of 
judgment  onght  to  be  granted. 

LrviNGBTON,  J.  Though  I  concur  in  the  opinion  de- 
livered,  yet  as  some  further  reasons  influence  my  own,  I 
shall  beg  leave  to  state  them.  The  principal  question,  and 
on  which  I  shall  decide  this  cause  is,  whether  the  term 
grant,  in  a  modern  deed  or  conveyance,  implies  a  covenant 
of  warranty  or  seisin,  so  as  to  entitle  the  grantee  to  his 
action  of  covenant  for  damages  against  the  grantor,  in  case 
the  latter,  at  the  time  of  its  delivery,  were  not  seised  of 
the  premises,  or  had.no  estate  or  title  therein? 

The  attempt  to  recover  damages  for  a  breach  of  covenant 
on  a  deed  containing  nothing  more  than  the  granting  words 
common  to  almost  every  instrument  of  this  kind,  and  in 
which  no  express  covenant  was  to  be  found,  struck  me  as 
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novel,  and  in  its  consequenoes  highly  important  In  prac* 
tice,  every  purchaAer  of  laud,  who  intends  to  have  re- 
coarse  in  case  of  eviction  against  the  former  proprietor, 
takes  care  to  have.ihsefted  in  the  instrument  of  con veyance 
the  necessary 'covenants  for  that  purpose,  thereby  ascer- 
taining the  precise  extent  of  his  liability.  When 
purchases  are  made  upon  an  understanding  *that  [*196] 
the  same  are  to  be  at  the  risk  of  the  grantees,  who 
are  to  have  no  remedy  in  case  of  defect  of  title,  (which 
cases  are  very  common,)  these  express  covenants  ari 
omitted,  and  deeds  of  the  present  form  are  used ;  with  a 
full  knowledge  of  this  practice,  it  could  not  escape  me,  that 
to  imply  a  covenant  of  this  kind  from  any  of  the  granting 
words  of  such  a  conveyance,  would  be  to  subject  many 
persons  to  damages  contrary  to  good  faith  and  the  under- 
standing of  all  the  parties  to  the  contract.  To  such  an  in« 
terpretation,  therefore,  which  was  in  my  opinion  to  be 
avoided  if  possible,  I  early  determined  not  to  give  my  as* 
sent,  unless  constrained  by  decisions  from  which  it  would 
have  been  a  dereliction  of  duty  to  depart  I  could  not  per- 
ceive any  magic  in  the  word  grant^  nor  why  it  should  im- 
port a  covenant  any  more  than  the  other  words  with  which 
it  was  connected.  They  are  all  inserted  for  the  single  pur- 
pose of  transferring  the  premises  to  the  grantee,  and  neither 
collectively  nor  separately  convey,  to  professional  or  other 
minds,  an  idea  of  a  particular  covenant  or  obligation  on 
the  grantor's  part  When,  in  addition  to  the  practice  which 
has  been  mentioned,  it  is  recollected  that  the  price  of  land 
depends  as  much  on  the  nature  of  the  grantor's  title  as  on 
its  intrinsic  value,  it  is  unreasonable  that  he  should,foran 
eviction,  make  compensation  in  damages  to  a  purchaser, 
who  was  apprized  of  the  uncertainty  of  his  estate,  and  for 
that  very  reason  gave  a  smaller  consideration  for  it,  upon 
llie  express  condition,  perhaps,  of  taking  a  deed  without 
any  covenant  whatever.  If,  however,  the  law  be  other- 
wise, the  defendants  must  submit,  however  contrary  to 
their  expectations,  or  to  the  understanding  of  the  plaintiff 
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luinael£  But  after  a  carefal  atteDtion  to  the  authoritieft 
died,  I  can  discern  nothing  in  them  from  which  the  presei^ 
demand  can  derive  any  nupport  On  the  contrary  we  shall 
discover  that  this  "  fiunons  monosyllable/^  as  Butler  terms 
it|  may  be  used  without  any  imminent  danger  to  a  grantor, 
and  may  be  frequently  omitted  without  prejudice  to  m 
purobaseri 

From  Littleton  it  appears  that  the  word  warrantman 
alone  would  create  a  warranty  in  deeds^  and  that  neitheor 
drfenckre  nor  aejidetoare^  although  both  of  them  more  signi* 
flcant  terms  than  ooncedere^  would  have  that  efEscl  His 
expression  ^  nul  autre  vcrbe  m  naUre  Uy^  is  very  slroi^ 
Sir  Edward  CokCi  in  his  commentary  on  this  section,  di** 
tinguishes  between  warranties  annexed  to  an  inheritance^ 
and  to  a  chattel  realr—of  the  former  some  are  wax^ 
[*197]  ranties  in  deed,  and  some  in  ^law — a  warranty  \m 
deed,  or  an  express  warranty,  is  created  only  by 
ike  word  warrant,  but  warranties  in  law  are  created  by 
many  other  words :  doii  is  a  warranty  in  law  to  the  fisoffee 
and  his  heirs  during  the  life  pf  the  feoffor ;  but  oonceisi^  or 
I  have  granted,  in  a  feoffment  or  line  implies  no  warranty. 
The  word  exchange  doth  also  imply  a  warranty ;  this  is  als» 
the  case  on  a  partition.  Butler,  in  his  note  op  this  pa8» 
sage,  remarks,  that  from  what  is  here  said,  '*  it  most  clearly 
qypears  that  the  word  grant,  when  used  in  the  conveyance 
of  an  estate  of  inheritance,  does  not  imply  a  warranty.* 
This  also  is  the  opinion  of  Sir  Qeoffry  Palmer.  '*  The  woM 
grant,*  says  he,  '*  in  a  lease  for  years,  is  a  covenant  in  law, 
or  a  general  warranty.  But  in  an  estate  of  inheritance^ 
where  the  fee  passeth,  the  word  grant  is  neither  a  covenant 
in  taw  nor  a  warranty."  So  also  in  8  Eeb.  188,  the  court 
xndined  to  '^  think  that  the  words  eoncegn  and  faoffavf^  did 
not  make  a  warranty  in  a  case  of  "inheritance;  and  Sir 
William  Blaekstone,  in  his  Commentaries,  after  speaking 
of  a  feoffment,  informs  us,  that  "  in  other  forr^s  of  aliens 
tion,  gradually  introduced  since  the  statute  of  quia  emptores^ 
no  warranty  whatsoever  is  implied — they  bearing  no  sort 


mew  TOBX,  NOTlElfBKK,  lt04  IMT 

VWi0t  V.  Rliytaond. 

of  analogy  to  the  original  feodal  donation.  And  tbat^ 
therefore,  in  such  cases,  it  became  necessary  to  add  an  ex- 
press olanse  of  warranty  to  bind  the  grantor  and  his  heirs, 
which  is  a  kind  of  covenant  real,  and  can  only  be  created 
by  the  word  ufofrantuio  or  warrant"  The  same  anthor  ob 
Berres,  that  '^  after  warranty  usually  follow  covenants^ 
whereby  either  party  may  stipulate  for  the  truth  of  certain 
fiictis,  or  may  bind  himself  to  perform  something  to  the 
other.  Thus  the  grantor  may  covenant  that  he  had  a  right 
to  convey,  or  for  the  grantee's  quiet  enjoyment^  or  the 
Kke.'' 

The  language  of  all  these  authoritresi  and  of  several 
oiherSi  which  are  not  here  noticedi  is  uniform,  and  too  in- 
telligible to  be  misapprehended.  Without,  thei^fore,  in- 
troducing a  new  rule  of  law,  or  considering  as  constructivep 
or  implied  warranties,  or  covenants,  words  which  in  deeds 
in  fee  have  never  yet  been  received  m  that  sense,  it  is  im* 
possible  the  plaintiff  can  recover.  Nor  is  there  anything 
liard  or  inequitable  in  denying  to  the  word  grant,  and  to 
all  the  others  here  used,  a  sense  which,  ex  vi  termini^  no  one 
of  them  imports,  and  which  it  is  a  hundred  to  one  was  not 
contemplated  by  either  party.  In  conveyances  of  real  ea* 
tate,  there  must  always  be  danger  in  implying 
anything  that  is  not  stipulated  *in  clear  and  pre-  [*198] 
case  term&  This  is  the  safest  way  of  determining 
the  extent  of  the  grantor's  responsibility.  Whether  he  is 
to  defend  the  property  against  particular  encumbrances,  or 
against  those  who  claim  under  him,  or  against  all  the 
world,  ought  not  to  depend  on  the  equivocal  or  ambiguous 
meaning  of  terms  used  in  the  granting  clause,  but  on  plain 
amd  express  covenants,  which  are  now  therefore  uniformly 
inserted,  where  it  is  intended  to  render  the  grantor  or  his 
heirs  liable  in  case  of  eviction  or  defect  of  title.  The  de- 
fendant must,  in  my  opinion,  have  judgment[l] 

Jadgment  aitesled. 

[1]  What  flukkes a oovwumt,  see  JM  y.  J'bBaft  6  Cbw.  ItO;  BMtkr. 
WtfUt;  3  J.  K.  4C    A«  to  etpraM  sad  fauj^Hed  oov«DiliatB,  see  Basfmif  v. 
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Jagxson,  tx  dem.  Nellis,  against  Dyslxng. 

A  possession  of  40  yean  on  an  acknowledged,  tliongh  erroneous  line,  Is  t 
good  bar  to  a  recovery  in  ejectment  A  parol  agreement,  to  abide  by  « 
certain  division  line^  will  be  sufficient^  ut  aem&^  to  prevent  either  party 
from  claiming  in  ejectment  contrary  to  it,  though  it  will  not  pass  the 
lands  ;(a)  but  such  agreement  may,  it  would  seem,  be  revolced  or  modified 
by  a  subsequent  parol  agreement 

Ik  this  case,  which  was  submitted  without  argument,  a 
verdict  had  been  taken  for  the  plaintiff,  subject  to  the  opi- 
nion  of  the  court  on  these  facts : 

The  lessor  of  the  plaintiff  owns  lot  No.  12,  and  the  de* 
fendant  lot  No.  18,  in  Harrison's  patent  in  Montgomery. 
About  40  years  ago,  the  persons  from  whom  the  parties 
derive  title  employed  a  surveyor  to  run  a  division  line  be- 
tween them,  which  was  done,  without  any  allowance  for 
the  variation  of  the  needle  from  the  year  1726,  when  the 
partition  deeds  of  the  patent  were  executed.  PosseasionSi 
however,  were  taken,  according  to  the  line  thus  run,  and 
have  so  continued  to  the  presentday.  In  the  year  1789, 
two  surveyors  were  employed  by  the  lessor  of  the  plaintiff 
and  Jacob  Klock  (under  whom  the  defendant  comes  in)  to 
ascertain  the  boundary  between  them.  The  surveyors  ran 
a  line  from  the  place  of  beginning,  which  was  shown  by 
the  parties,  making  an  allowance  for  the  variation  of  the 
needle,  from  the  date  of  the  partition  deeds.  According 
to  the  line  described  by  them,  this  line,  thus  struck,  ran 
upon  lot  No.  13,  and  took  part  of  it  into  lot  No.  12.  Jacob 
Klock,  the  then  proprietor  of  lot  No.  13,  agreed  to  give  up 
the  possession  to  the  lessor  of  the  plaintiff,  and  to  remove 
his  fence,  agreeably  to  this  last  line,  so  soon  as  a  crop  of 


EeUK,  4  Wend.  603 ;  Kinney  r.  Watts,  14  Wend.  381 ;  Chrmmia  t.  Ckrk,  8 
Oow.  86;  Bcumum  v.  Chitdat  1  Sandf.  58;   CMe  v.  Sawea,  3  J.  a  203;   Vm^ 
4Brh(mY.  Vanderkan,  11  X  R.  123;  JCenty.  TVdcA,  7  J.  R.  268. 
(a)  See  SUiyveaatU  r.  Dunham  and  Ibn^nSj  9  JobnSb  Rep.  61,  SL  P. 
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oorn  then  on  the  ground,  should  be  removed.  After  this 
agreement  the  lessor  of  the  plaintiff'  told  a  witness,  sworn 
on  the  part  of  the  defendant,  that  it  had  been  further 
agreed,  between^him  and  the  defendant,  that  if  a  certain 
cause,  at  that  time  depending  between  John  J. 
*£:iock  and  George  Wills,  should  be  decided  in  [*199] 
fiivor  of  Klock,  then  the  defendant  was  to  give  up 
possession  without  a  suit ;  but  if  Wills  prevailed,  the  les- 
sor of  the  plaintiff  was  to  abandon  his  claim.  No  evidence 
was  given  what  had  been  the  isssue  of  the  action  between 
Klock  and  Will& 

Spenceb,  J.  Three  questions  have  been  made  on  the 
above  facts: 

1.  Whether  the  possessions,  according  to  Jacob.  GK 
Klock's  line,  for  forty  years,  are  or  are  not  conclusive 
against  the  plaintiff's  right  of  recovery  in  this  action  7(a) 

2.  Whether  the  agreement^  in  1789,  is  or  is  not  binding, 
it  being  by  parol,  and  no  part  of  it  having  been  carried 
into  execution,  according  to  the  survey  then  made  ? 

8.  Whether,  if  this  last  agreement  was  obligatory,  it  has 
or  has  not  been  rescinded  by  the  subsequent  agreement  ? 
and  whether  it  was  not  incumbent  on  the  plaintiff  to  en- 
title himself  to  a  recovery,  to  have  proved  that  the  cause 
between  Klock  and  Wills  was  decided,  and  had  eventuated 
in  favor  of  Klock  ? 

The  line  run  by  Jacob  G.  Klock,  forty  years  ago,  was 
run  at  the  instance  of  the  then  proprietors  of  lots  No.  12 
and  18,  by  a  person  acting  under  their  mutual  employ. 
This  line  was  assented  to  at  the  time,  and,  independent  of 
the  subsequent  acts  of  the  parties,  would,  in  my  opinion, 
be  conclusive  upon  them,  after  such  a  lapse  of  time,  and 
possessions  of  such  antiquity.  It  was  competent  to  the 
parties  to  waive  that  line,  and  it  appears  that  they  did 
agree  to  waive  it,  and  abide  by  the  line  run  in  1789.  An 
agreement  by  parol,  to  the  settlement  of  a  line,  appears  to 

(a)  See  JoOmm  y.  Bowen^  1  OHnes*  Bep.  860,  n.  (a.) 


me  6£^ual,  aiid  ik)I  Hab'te  to  any  objectioiiis  cm  the  score 
of  the  statute  ot  frauds  and  perjuries.  Tbis  agreeme&t 
was,  however,  eiecatory,  and  might  itself  be  annulled  by 
the  parol  agreement  of  the  parties.  The  snbeeqtient  agree- 
ment placed  the  settlement  of  the  line  on  the  issue  of  the 
cause  then  depending;  this  agreement,  I  think,  controlled 
and  modified  the  former;  hence,  in  my  opinion,  it  was  itt- 
eumbent  on  the  plaintiff  to  have  shown  that  the  suit  be- 
t#een  Klock  and  Wills  had  terminated  in  favor  of  th« 
fbriner ;  not  having  done  this,  I  think  the  verdict  should 
be  set  aside,  and  a  nonsuit  entered,  pursnant  to  the  Btipo- 
lation  of  the  parties. 

Thompson,  J.  The  submission  to  two  surveyors,  made 
by  the  lessor  of  the  plaintiff  and  Jacob  Klock,  and  their 
decision  thereupon,  cannot  be  considered  a6  extending  to 
the  title  of  the  land,  or  to  bave  the  operation  of  a 
(•200]  conveyance.  This  *pHnciple  I  think  fully  recog- 
nized in  the  case  of  JcuSsson^  ex  dem.  Marria^  r. 
Bosser^  3  East,  16.  The  title  to  lot  No.  12,  is  admitted  to 
be  in  the  lessor  of  the  plaintiff,  and  the  submission  was  of 
a  mere  matter  of  feet,  to  ascertain  where  the  line  would 
rtm  on  actual  survey,  begining  at  a  place  agreed  on  be*> 
tween  the  parties.  I  cannot  consider  this  agreement-  in 
any  way  affected  by  the  statute  of  frauds.  But,  admitting 
it  to  have  been  void  in  its  origin,  that  cannot  make  void 
the  acknowledgments  of  Klock,  subsequent  to  the  deter* 
mination  of  the  arbitrators.  Afber  the  line  had  been  ascer- 
tained, and  he  knew  where  it  run,  he  agreed  to  give  up 
tie  possession  and  move  his  fence.  Here,  was,  then,  a 
ftdl  and  complete  recognition  of  the  extent  and  boundary 
of  lot  No.  12,  to  which  it  is  admitted  the  lessor  of  the 
plaintiff  has  title.  It  id  immaterial  in  what  matter  this 
lilie  was  ascertained,  whether  by  a  joint  submission  to  one 
or  more  surveyors,  or  by  an  ex  parte  survey :  it  is  enougli 
ihiit  Klock,  after  it  had  been  ascertained,  recognized  it  as 
the  true  line.    This  would  preclude  him  from  denying  the 
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plaintiff's  right, 'and  must  also  bavc  the  same  effect  at  pe- 
«peotB  the  claim  of  the  defendant,  who  hold  under  Klock. 
The  defendant^'  however,  sets  up  a  subsequent  agreement 
made  between  himself  and  the  lessor  of  the  plaintiff,  which 
he  oontends  is  to  do  away  the  acts  and  acknowledgments 
of  Klock  This  agreement,  as  stated  in  the  case,  I  do  not 
think  can  in  any  way  affect  the  plaintiff's  right  If  it  is 
to  have  the  operation  of  rescinding  or  waiving  any  right 
previously  acquired,  it  was  to  have  that  effect  on  condition 
that  a  certain  cause  then  depending,  between  John  Kioek 
and  George  Wills,  should  terminate  in  favor  of  the  latter, 
and  it  was  incumbent  on  the  defendant  to  show  that  that 
suit  had  terminated  favorably  to  Wills ;  nothing,  however, 
appears  to  show  how  that  cause  had  been  decided,  or  whe» 
ther  any  decision  had  taken  place.  The  plaintiff  had' 
i^own  enough  to  entitle  him  to  recover,  and  if  anything 
had  occurred  to  take  away  that  right,  it  was  incumbent  on 
the  defendant  to  show  it.  And  besides,  this  second  agree- 
ment is  not  free  from  difficulty,  on  the  ground  of  the  statute 
of  frauds.  The  title  to  the  premises  is  acknowledged  to 
be  in  the  lessor  of  the  plaintiff,  and  if  the  second  agree- 
ment is  to  have  any  operation,  it  is  to  devest  him  of  that 
title.  Neither  agreement  can  have  the  operation  of  chang- 
ing the  title ;  the  first  must  be  viewed  as  a  waiver,  by  Klock, 
of  all  benefit  resulting  from  length  of  possession, 
and  opening  the  question  as  to  the  *true  line  of  [*201] 
division  between  the  two  lots,  and  the  plaintiff 's 
title  to  the  premises  in  question  is  shown,  independent  of 
either  agreement.  I  am  therefore  of  opinion  that  he  is  en- 
titled, to  recover. 

lilVTNGSTOpr,  J.  But  for  the  new  line  run  in  1789,  and 
the  parol  agreement  then  made,  it  is  not  pretended  that 
the  plaintiff  can  recover;  for  the  parties  claiming  these  lots, 
having  no  less  than  forty  yeas  ago  determined  on  the  true 
line  between  them,  by  running  the  same,  and  having  held 
their  possessions  accordingly  ever  since,  no  court  would 
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permit  either  of  them,  at  this  late  day,  ta  disturb  the 
other.  The  defendant's  possession  is  not  only  adverse  to 
the  lessor's  claim,  bat  oommenced  with  his,  or  his  ances- 
tors' consent,  and  therefore  onght  not  now  to  be  ques- 
tioned, merely  on  the  ground  that  a  mistake  was  made  in 
the  first  survey.  The  defendant's  title  must  be  regarded 
as  complete  at  the  time  of  the  second  survey,  and  to  con- 
tinue so  still,  unless  he  or  his  devisor  has  done  anything 
to  defeat  it  The  agreement  to  abide  by  the  line  to  be 
run  in  1789,  being  by  parol,  was  not  binding  on  either. 
'No  memorandum  of  it  was  signed  by  the  parties,  or  their 
agents.  It  is,  therefore,  within  the  act  for  the  prevention 
of  frauds  and  perjuries.  If  the  defendant,  or  Klock,  had 
removed  his  fence  accordingly,  it  might  have  bound  him, 
and  those  claiming  under  him,  as  to  the  extent  of  his  pos- 
session ;  but  never  having  carried  the  contract  into  effect, 
we  cannot  enforce  a  performance  in  this  way,  without 
violating  a  plain  provision  of  the  act.  It  is  an  agreement 
to  put  the  lessor  of  the  plaintiff  in  possession,  which  is 
equivalent  to  a  sale  of  certain  lands,  then  held  by  Klock,, 
and  to  which  he  had  a  good  title,  provided  they  fell  ac- 
cording to  a  line  then  to  be  run,  in  lot  No.  12.  I  can 
perceive  no  difference  between  this  condition,  or  proviso, 
and  any  other  which  the  parties  might  have  thought  of. 
K  Klock  had  promised  to  remove  his  fence  so  many  feet, 
or,  in  other  words,  to  give  the  lessor  so  many  feet  of  his 
land,  provided  he  would  pay  him  a  sum  of  money,  or  do 
any  certain  service,  it  would  not  have  been  obligatory, 
unless  it  had  been  in  writing.  Why,  then,  should  this 
agreement  be  valid  ?  If  parties  will  confide  in  each  other's 
word,  where  the  law  requires  a  more  solemn  form  of  con- 
tracting, they  cannot  complain  if  courts  adhere  to  the  posi- 
tive directions  of  an  act  of  the  legislature,  one  object  of 
which  is  to  prevent  parol  contracts  of  this  kind,  or,  at 

least,  to  put  an  end  to  judicial  controversies  about 
[*202]     thenL  The  court  of  chancery,  with  *a  view  cf  pre» 

venting  frauds^  has  gone  far  by  its  decisions,  to  ren- 
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der  this  act  a  dead  letter:  but  we  are  not  sitting  in  that 
court,  which  would  probably  have  done  as  well,  not  to 
depart  from  the  literal  provisions  of  the  law,  which  are  to  ex- 
plicit to  be  misunderstood,  and  to  salutary  not  too  be  strictly 
enforced,  Ajs  the  defendant,  then,  has  shown  a  perfect 
title  to  the  premises,  independent  of  the  agreement  in  l789| 
whicb  not  being  reduced  to  writing,  must  be  regarded  as 
a  nullity^  I  am  of  opinion,  without  considering  the  other 
points,  that  he  must  have  judgment.[l] 

Judgment  o£  nonsuit 


SCHUTLSR  against  Buss. 

On  a  written  yrwnxity  that  a  negro  is' sound,  parol  proof  is  admissible  to 
show  that  aC  the  time  of  sale,  the  vendor  informed  the  vendee  of  a  defect 
A  warranty  does  not  extend  to  defects  which  are  visible. 

Case  on  a  written  warranty,  upon  the  sale  of  a  negro, 
that  he  was  in  good  health,  and  in  all  respects  sound. 

At  the  trial,  parol  evidence  was  admitted  to  establishf 
that  at  the  time  of  sale  the  plaintiff  communicated  to  the 
defendant  the  defect  in  question,  which  was  in  the  left  arm, 
offering  to  show  it,  and  that  it  was  clearly  visible,  the 
arm  being  thin  and  crooked.  It  was  without  argument 
submitted  to  the  court  to  determine  whether  this  evidence 
was  admissible  or  not  ? 


[I]  See  JaehM  t.  Jk/isndarf,  3  J.  R.  269;  Jadtsonr,  Xvnn,  3  J.  a  109; 
different  authorities  In  case,  BriUsr  v.  Phc^  17  Wend.  642;  Jaduon  v. 
UcOmmeO,  12  Wend.  421,  12  Wend.  127,  12  Wend.  130;  w^  Adams  y, 
RochweO^  16  Wend.  285;  Van  W}fch  v.  WriglU,  IS  Wend.  157;  BradOnd 
v.  IKaU,  17  Wend.  44;  Jackson  v.  Woodrul^,  I  Cow.  276;  Dihbh  v.  Rogers, 
13  Wend:  636;  Lamb  v.  Ooe,  16  Wend.  642;  Jackson  v.  Van  Antwerp^  6 
Cow.  273,  10  Wond.  109,  7  J.  B.  283,  17  J.  R.  29,  7  Cow.  723,  7  Cow.  701, 
6  Wend.  467, 10  Wend.  104, 12  Wend.  421,  12  Wand.  lit. 
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Per^  Curiam.  The  proof  yrM  admiasible.  A  warrantjr 
does  not  extend  to  things  which,  from  the  senses,  may  bo 
discerned  to  be  otherwise.  Finch's  Law,  189 ;  1  Salk.  211. 
Here  the  defect  was  not  onlj  visible,  but  the  plaintiff  told 
the  defendant  of  it  tralj  and  explicitlj,  n^jr,  even  directed 
his  attention  particularly  to  it  The  defect  in  question 
was  pot,  therefore,  within  the  puiriew  of  the  contract,  and 
the  parol  proof  being  admitted,(a)  the  verdict  was  agreeble 
to  the  weight  of  evidence  and  the  justice  of  the  c^we. 


The  Pboplk  against  Poyllon. 

To  warrant  the  g^nnting  a  copy  of  an  indictment,  to  ground  an  actoi  for  a 
malicioiifl  protecntion,  tba  malice  ahonld  appear  from  circnmatanoes  at  tho 
trial,  dedarationa  oat  of  ooart,  or  certificate  from  the  judge  that  he  thinks 
it  onghit  to  be  granted,  which  he  tnay  give  thovgh  he  be  off  the  beocfi  a»i 
h«0  signed  one  which  prores  imralBoient 

CoLDEN,  in  order  to  ground  an  action  for  a  malicious 
prosecution^  moved  for  a  copj  of  tl^e  indictment  in  this 
cause,  on  a  certificate  fr9m  thiO  judge^  before  whom  it  had 
been  tried^  that  the  ^cqiiittal  w<^  satis&ctory  to  the  court 

•  Per    Curiam-.     Every  acquittal  must  be  satis&ctorj. 
The  malice  ought  to  appear  frpm  what  passed  at 
[*208]    the  trial,  or  from  *some  circumstances,  or  declara- 
tion, out  of  court.    The  judge  ought  to  saj  he 
thinks  a  copy  ought  to  be  granted. 

Golden.  The  judge  who  presided  at  the  trial  is  not  now 
on  the  bench,  and  thinks  he  camipt  now  amend  the  certi- 
ficate. 

Pa*  Curiam.  That  13  ^  in^pediment.  It  maj  1;^.  clone 
nunc  pro  tanc.^ 

(a)  See  JMcmm  t.  AiMm,  1  OiiiiM*  Bepi  BSS^  and  BoU  Utm. 
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Is.  B.  The  certificate  being  altered  according  to  tte  di- 
rection 6f  the  court,  tlie  copy  was  ordered  accordingly. 

Motion  granted. 

*^*A  counsellor,  who  has  been  a  judge  of  this  court,  is 
entitled  to  a  seat  at  the  table  with  the  attorney-general 
and  officers  of  tie  people,  or,  as  the  English  lawyeii 
would  expre^  it,  within  the  bar. 


Lawrekce  against  S^o'r. 

tf  the  acting  partner  in  a  concern  of  two^  cause  an  insorance  to  be  effected 
for  the  amount  of  Ma  own  share,  and  the  policy  state  it  to  be  on  his 
aocioant,  bnt  retain  the  general  printed  words  of  **  whomsoever  else  it 
may  conoenii"  the  insurance  will  be  held  to  have  been  made  on  the  joint 
account,  if  such  appear  to  have  been  the  intention  of  the  assured,  and  to 
gather  this  intention,  the  letters  of  the  assured  may  be  resorted  to,  thougjti 
they  were  never  shown  to  the  underwriter,  who  subscribed  upon  seeing 
instructions  to  insure  only  on  the  separate  account  of  the  acting  partner. 
Under  such  circumstances,  if  the  policy  be  for  half  the  cargo,  and  on 
capture  half  be  condemned,  and  half  be  aotjuitted,  the  assured  can  recover 
only  a  moiety  of  the  sum  insured. 

This  was  an  action  on  a  policy  of  insurance  for  5,000 
dollars,  on  the  cargo  of  the  sloop  Hope,  at  and  from  Gua- 
daloupe  to  New  York,  for  account  of  Bichard  M.  Lawrence. 
Premium  S  1-2  per  cent  The  declaration,  besides  other 
counts,  contained  one  averring  the  insurance  to  have  been 
for  account  of  the  plaintiff;  another  averring  it  for  account 
of  the  plaintiff  and  one  Thomas  T.  Gault. 

The  facts,  as  agreed  to  in  the  case  made,  were  these : 
The  plaintiff  residing  in  Guadaloupe,  and  Gault  in  St.  Kitts, 
though  not  general  partners  in  trade,  were  jointly  inter- 
ested in  the  cargo  of  the  Hope.  On  the  28d  of  June, 
Lawrence  wrote  to  Lawrence  k  Whitney,  his  correspon- 
dents in  fTew  York,  directing  insurance  for  the  sum  in  the 
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policy,  but  not  specifying  on  whose  panicular  aocoont^ 
The  letter,  however,  stated  that  the  plaintiff  had  given  to 
Oault  an  order  for  the  net  proceeds  of  the  sloop's  outward 
cargo,  and  that  he  had  drawn  a  bill  on  them  for  8,000  dol- 
lars, which  was  to  be  charged  to  the  shipment.  But  this 
letter  was  never  shown  nor  communicated  to  the  under- 
writers or  insurance  brokers,  and  the  policy  was  effected  on 
the  following  written  order  delivered  to  Hoyt  &  Tom, 
"  Will  you  effect  insurance  on  6,000  dollars,  cargo  of  the 
sloop  Hope,  from  Ouadaloupe  to  this  port  She  was  to 
sail  on  or  about  the  third  of  July.  For  account  of 
Bichard  M.  Lawrence,  premium  not  to  exceed  8  and  1-2 
per  cent.''  On  the  voyage  the  vessel  was  captured  and 
carried  into  Mountserrat,  where,  on  the  28th  of 
[*204]  July,  1801,  *Lawrence  &  Gault  interposed  a  claim 
for  the  cargo,  but,  by  the  sentence,  the  portion  of 
Gault  was  acquitted,  and  that  of  Lawrence  condemned,  with 
costs  against  both.  Among  the  admiralty  papers  was  a 
letter  from  the  plaintiff  ordering  an  additional  insurance 
for  4,500  dollars  on  the  cargo  of  the  Hope ;  though  know- 
ledge of  this  never  came  to  the  underwriters  or  the  brokers 
Hoyt  &  Tom. 

On  the  18th  February,  1802,  the  abandonment  was 
made. 

At  the  trial  of  the  cause  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court,  whether  the 
plaintiff  could  recover  for  a  total,  or  a  partial  loss  ?  or, 
whether  he  could  recover  at  all  ? 

On  the  part  of  the  plaintiff  it  was  insisted,  that  the  in- 
surance ensured  to  his  own  separate  benefit.(a) 

(a)  Where  the  policy  does  oootain  the  general  words  ^'  whorosoeyer  else," 
Ac,  if  the  iDterest  of  the  assured  named,  be  only  a  several  proportion  of  an 
undivided  whole,  and  he  have  not  authority-  to  insure  all,  he  will  be  entitled 
to  recpver  to  the  full  extent  of  the  policy,  if  his  interest  warrant  it  Lawrerux 
db  Whitney  ▼.  Varihom  d:  Ckurkaon^  1  Gaines'  Rep.  276.  So  where  the  policy 
is  iu  fayor  of  a  citiisen  or  subject  to  whom  the  whole  caigo  belongs,  ucder 
the  general  words,  the  subsequently  acquired  interest  of  a  feUow  citizen  or 
subject  will  be  protected.    Perciiaird  y.  Whitmortf  2  Bos.  k  Pull.  166,  n.  (a) 
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Haaison^  for  the  plaintiffl  Lawrence  &  Gault,  as  paijr 
ners,  were  tenants  in  common ;  each  possessing  an  undi- 
vided half  of  the  general  property.  That  the  individual 
part  of  the  plaintiff  was  intended  to  be  protected  by  the 
insurance  is  plain.  Of  his  interest  only  was  the  under- 
writer apprised ;  his  name  was  inserted  in  the  policy,  and 
it  is  a  settled  rule  that  the  written  part  of  the  instrument 
shall  control  the  general  words  which  are  used.  It  can 
never  be  insisted  that  {he  letters  of  the  plaintilf  to  his 
correspondents  can  influence  the  decision  of  this  case.  They 
were  not  communicated  to  the  insurers.  All  that  was  dis- 
closed was  the  order,  and  the  only  question  is,  whether  the 
plaintiff  had.  an  insurable  interest  to  the  amoudftin  the 
policy.  There  is  nothing  in  the  nature  of  joint  property 
which  prevents  an  exclusive  insurance  of  one  undivided 
moiety.  Under  the  contract  now  before  the  court,  Gault 
coftld  not  have  recovered,  had  the  vessel  been  carried  into 
a  French  port,  and  his  share  condemned  in  a  French  tribu- 
nal. In  Page  v.  Fry,  2  Bos.  &  Pull.  240,  it  was  held  that 
an  averment  of  the  plaintiff's  being  interested  to  the  whole 
amount  of  the  cargo  insured,  was  supported  by  evidence 
showing  he  had  some  interest,  though,  previous  to  effecting 
the  policy,  he  had  sold  the  major  part  to  another  person. 
Surely,  then,  an  averment  of  the  insurance  being  on  ac- 
count of  the  plaintiff  is  maintained  by  showing  an  undi- 
vided interest  to  the  amount  insured.  Nothing  caa  be 
urged  against  the  abandonment    While  the  loss  continues 

Page  Y.  Fry^  ibid.  240.  Bat  where  the  iostrament  does  not  contam  the 
above  general  worda,  it  does  not  oover  the  interest  of  a  joint  owner  not 
named.  Oraves  A  Bamewatt  y.  Bostm  Mar.  Ins,  Co.,  2  Cranch,  419.  Even 
a  yalued  policy  effected  in  the  name  of  one  partner  only,  does  not  extend 
to  his  asBOciate,  and  if  to  the  amount  of  the  faiterest  of  the  partner  mentioned 
bo  underwritten  by  one  underwriter,  and  the  residue  of  the  value  specified 
by  another,  the  policy  is  void  as  to  the  surplus  beyond  the  interest  of  the 
assured  who  is  named.  Dumaa  ▼.  JoneSf  4  Tyng^  647.  The  report  of  which 
does  not  state  whether  the  general  words  were  retabed  in  the  policy  or  not» 
'  though  it  is  pn)bable  they  were  not 
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total,  it  is  never  too  late  to  abandon  and  recover  (ot  the 
whole.     Guarhm  v.  Shaw,  in  tiie  case  of  the  Grand  Tnrk. 

P<?nd?2e^  contra.  The  policy  extends  to  a  carg^ 
j]*205]  the  interests  *in  which  are  joint  in  every  part 
Had  half  been  saved  from  shipwreck,  a  morety 
would  have  belonged  to  Gault  As  half  is  acqni  tiled,  a 
moiety  belongs  to  him ;  and  the  nnderwriter  is  entitled  to 
the  advantage  of  this,  in  the  nature  of  salvage.  Otherwise 
a  policy  on  half  would,  in  a  case  like  this,  cover  and  secure 
the  whole ;  for,  as  half  is  restored,  if  half  be  also  recovered, 
piurtners  residing  as  these  do  are  always  wholly  safe  by  in* 
Buring  only  a  moiety.  The  letters  prove  the  joint  property 
was  intended  to  be  covert.  An  abandonment,  to  entitle 
to  a  total  loss,  must  be  made  in  the  first  instance.  Plark, 
172,  181,  182. 

Harisony  in  reply.  The  principle  of  the  English  authot* 
ities  is,  that  if,  after  lying  by,  the'loss  is  changed  to  a  par- 
tial or  average  loss,  you  shall  not^  by  abandoning,  set  up  a 
daim  for  a  total  loss ;  but  this  is  inapplicable  when  the  loss 
continues  total ;  you  must,  in  such  a  case,  recover  for  a 
total  loss,  or  you  cannot  recover  anything.  But  whatever 
the  British  decisions  may  be,  ours  have  settled  the  law  in 
a  different  manner.  The  interest  to  be  covered  by  this 
policy  can  be  only  that  which  the  underwriter  and  und^- 
written  contemplated.  That  only  was  the  subject  of  con- 
tract. What,  therefore,  was  contained  in  letters  between 
the  plaintiff  and  his  correspondent,  or  how  that  interest  is 
to  be  settled  in  account  with  Q-aull,  is  immaterial.  What 
was  the  intent  of  the  parties  to  the  contract^  as  it  appears 
from  the  written  instructions?  That,  and  that  alone,  is  to 
govern. 

LrVlNGSTOi^,  J.  This  is  an  attempt  to  recover  as  for  a 
total  loss,  under  a  pretence  that  the  assurance  was  effected 
for  the  plaintiff's  separate  interest,  and  was  intended  to 
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torer  natbing  more  thafi  his  proportion  of  the  joint  prop^ 
)periy.  There  can  be  no  donbt  that  snoh  an  insurance  may 
be  made,  and  then,  as  in  the  case  of  Lawrence  <k  Wkiiney  r. 
Vtmkarn  A  Chrksan,  (Vol.  1.  p.  276,)  the  partner,  who  thtra 
insures  his  particular  interest,  will  be  permitted  to  recover 
accordingly;  but  there  it  appeared  that  Lawrence  ft 
Whitney  had  no  right  to  insure  for  the  other  parties  con- 
i!erned  in  the  voyage,  and  that  it  was  well  understood  that 
^e  policy  was  to  extend  to  theftr  share  only.  But  every 
^ng  forbids  such  a  conclusion  here.  The  plaintiff  wd£  at 
Oaudaloupe,  and  to  him  was  committed  the  entire  manage- 
ment of  the  voyage.  He  mad6  the  pnrdiases;  he  loaded 
the  vessel.  To  him  it  was  left,  and  thence  it  bedtme  fats 
duty  to  make  insurances.  The  shipment  was  made 
on  the  joint  account  (and  so  dxpr^rtted  in.  *the  [*206] 
bills  of  lading  and  invoices)  of  him  and  Ganlt,  and 
jimounted,  with  charges^  to  9,922  dollars.  On  the  23rd  of 
June,  1801,  the  plaintiff  directs  his  agents  in  New- York  to 
make  insurance  for  6,000  dollars.  In  this  letter  he  speaks 
t^f  Gault,  and  of  his  loading  the  sloop  Hope  on  their  joint 
iiccount ;  and  there  is  nothing  in  it  from  which  it  can  be 
inferred  that  he  intended  to  confine  the  insurance  to  his 
own  proportion  of  the  adventure;  Five  days  after  the 
plaintiff  writes  another  letter,  directing  an  additional  in- 
surance to  be  made  on  the  same  shipment,  for  4,500  dollars, 
whioh  would  have  covered  all  the  property  on  board. 
After  this,  no  doubt  can  be  harbored  of  the  plaintiff's  in- 
tention. But  it  is  said  that  these  letters,  not  being  commu- 
nicated to  the  nnderwriterSj  ought  not  to  be  received  to 
explain  the  meaning  of  the  parties.  This  may  generally 
be  right ;  but  if  any  doubt  arise  on  the  written  contract,  I 
Aink  the  acts  of  the  assured^  although  not  known  to  the 
assurers,  may  be  e2camined  to  show  that  his  intentions  were 
different  from  what  afterwards  he  pretends  was  the  case. 
If  he  had  deagned  to  restrain  the  insurance  to  his  interest 
in  tiie  cargo,  it  was  easy  to  have  used  apt  words  for  that 
purpqee.    If  this  had  not  been  d&ne,  and  there  be  any  con- 
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IroYBrsy  as  to  its  extent,  and  this  has  been  occasioned  by 
what  may  be  deemed  a  neglect  in  the  plaintiff  himself,  his 
acts,  however  desirous  he  may  be  to  keep  them. from  our 
view,  must  surely  be  good  evidence,  if  they  militate  against 
the  construction  he  now  sets  up,  or  if  they  have  a  tendency 
to  show  that  it  is  foreign  from  what  he  intended  at  the 
time,  and  contrary  to  his  own  written  instructions.  But 
there  is  no  necessity  to  travel  out  of  the  contract,  which  js 
always  dangerous,  to  ascertain  the  meaning  of  the  parties 
to  it.  The  insurance  is  not  only  for  Lawrence,  but  for 
"  every  other  person  to  whom  the  property  doth,  may,  or 
shall  appertain,  in  part  or  in  whola"  After  this  we  must 
do  violence  to  the  plain  import  of  these  terms,  to  confine 
this  indemnity  to  the  goods  of  Lawrence  alone,  or  to  the 
amount  of  his  interest  in  the  joint  property.  This  is  the 
usual  way  of  making  insurances  on  a  joint  interest  for  a 
particular  voyage,  where  no  general  partnership  existdl 
One  of  the  concern  is  intrusted  with  the  conduct  of  the 
voyage,  and  in  making  insurance.  Ordinarily  he  discloses 
his  own  name  only,  but  under  such  contract  the  other  part- 
ners will  be  permitted  to  recover  for  a  loss  of  their  interest 
also.    The  words  *'  for  account  of  Bichard  M.  Lawrence," 

being  in  writing,  is  of  no  moment,  for  as  they  do 
[*207]     not  contradict,  there  is  no  reason  *  why  they  should 

control,  the  printed  clauses  of  the  instrument.  .It 
may  be  be  subjoined,  that  no  one  can  doubt  the  plain  tiff  may 
charge  Gault  with  his  proportion  of  the  premium  of  insurance, 
and  that  the  latter  may  compel  him  to  carry  to  his  credit 
whatever  is  recovered  in  this  suit.  If  so,  it  is  another  rea- 
son for  regarding  this,  as  it  was  most  certainly  intended  to 
be,  an  insurance  of  the  joint  property.  The  French  law 
has  been  referred  to  as  settling  this  point  in  favor  of  the 
plaintiff;  but  on  looking  into  Emerigon  and  Yalin,  we  shall 
find  them  at  variance.  The  former  being  of  opinion  that 
an  aj»uranoe  by  one  partner,  without  a  specification  of  the 
interest  he  means  to  cover,  is  valid,  only  for  his  proportion 
of  the  adventftre,  while  VUin,  however,  with  several  writers 
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'  died  bj  him,  consider  it  as  extending  to  the  whole  cargo ; 
guia  id  quod  commune  est^  nostrum  esse  dicUur.  This  is  espe- 
cially so,  sajs  Yalin,  if  the  insurance  be  made  by  the  ckef 
de  la  soctete,  or  acting  partner,  as  was  the  case  here.  It 
should  be  observed  also,  that  Emerigon,  in  giving  his  opinion 
on  a  question  which  he  admits  to  have  been  much  agitated, 
makes  use  of  expressions  not  only  very  guarded,  but  which 
cannot  be  appli^  to  the  present  policy.  If  partnership  ef- 
fects are  loaded,  says  he,  for  my  account  and  that  of  others, 
an  insurance  which  is  made  for  "my  sole  account,  {pour 
mon  covipte  seule,)  will  only  protect-  my  interest,  because 
nothing  more  has  been  covered.  1  Emer.  294 ;  2  Val.,84. 
But  is  that  the  case  here  ?  When  the  policy  is  as  general 
as  our  language  can  make  it,  shall  we  call  it  an  insurance 
"on  the  sole  account"  of  Lawrence?  Emerigon  also  ad- 
mits that  a  judgment  has  been  rendered  in  France,  con- 
trary to  the  opinion  he  entertains.  Something  was  said  of 
a  misrepresentation  as  to  the  time  of  4he  vessel's  sailing 
but  this  objection  was  abandoned  on  the  argument. 

As  to  the  lateness  of  the  abandonment,  this  is  a  point  I 

consider  as   settled  by  this  court,  in  the  case  of  JShrk  v. 

Shaw.    It  was  there  determined,  that  an  abandonment,  is 

never  too  late,  provided  the  loss  continue  total  to  the  time 

.  of  making  it. 

Being,  then,  well  satisfied  that  the  plaintiff  meant  to  in- 
sure the  property  of  Gault  as  well  as  his  own,  and  that  the 
terms  of  the  policy  comport  with  this  intention,  he  can  re- 
cover a  partial  loss  only.  Judgment  must  therefore  be  en- 
tered for  3GG  dollars  and  60  cents. 

Spencek  and  ToMPKiNS,  Justices,  concurred* 

Kent,  Cli.  J.    Upon  this  case,  the  question  is,  whether 
the  plaintilT  shall  recover  the  moiety  of  the  sum 
insured,  or  tbo  *  whole  ?    There  is  no  dispute  but    [*208] 
that  the  plaintiff 's  individual  interest  was  sufficient 
to  cover  tlie  whole  policy. 
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l*Iie  time  of  abandonment  is  not  material,  since,  if  tte 
ftmbtint  fnsured  is  to  enure  to  tte  plaintiff,  the  loss  remained 
total  whefn  the  abandofitilie^t  was  made.  'This  court  baa 
repeatedly  decided  th'&t  at>atidonment  is  not  essential  to  en- 
able the  insured  to  TcdoVer  a  total  loss,  if  the  loss  be  actually 
total,  and  continue  so  to  the  bringing  of  the  suit.  EarleY. 
Lefferti ;  Etxrk  v.  Shaw,  April,  1800 ;  Jfioget  v.  Thurston^ 
April,  1801 ;  Page  v.  J^y,  2  Bos.  &  Piil.  240 ;  1  Gaines' 
Rep.  284. 

There  can  be  no  doubt,  also,  but  tliat  a  partner  has  such 
an  dnterest  in  the  entirety  of  the  cargo  as  to  enable  him 
separately  to  insure  it ;  and  that  an  averment  that  he  had 
an  interest  in  the  property  to  the  amount  of  the  insurance 
is  supported  by  proof  of  a  partneriship  interest  in  him  to 
that  amount. 

The  important  inquiry  i*ri  the  case  is;  what  was  the  intent 
of  the  parties  in  the  present  case  ?  Was  the  insurance  in- 
tended for  the  separate  interest  of  the  plaintiff,  or  for  the 
joint  interest  of  him  and  Gault  7  if  the  latter,  then  it  ap- 
pears that  only  a  moiety  of  the  sunl  insured  has  been  lost. 

It  does  not  appear  that  the  plaintiff  and  Gault  were  gen- 
eral partners  in  business.  It  is  rather  to  be  intended  from 
the  ciaise,  that  they  were  partners  only  in  the  paaticular 
shipment  in  question ;  and,  although  the  printed  part  of 
the  policy^e  iti  the  usual  form,  yet  the  order  to  insure  was 
for  the  account  of  the  plaintiff,  and  the  blank  in  the  policy 
Was  filled  up  accordingly  for  account  of  the  plaintiff;  no 
other  communication  was  made  to  the  defendant  but  th^ 
order.  I  am  therefore  of  opinion,  arising  from  these  mate- 
rial features  in  the  case,  thatj  the  evidence  resulting  from 
the  contract  itself  must  decide  the  question.  It  is  there 
that  we  are  to  look  for  the  intent  The  plaintiff  and  Qault 
Were  spfecial  partners ;  the  order  limits  the  insurance  to 
the  plaintiff.  His  name  alone  is  inserted  in  the  polic;^. 
His  share  in  the  shipment  equalled  the  amount  of  the  in^^ 
surance,  and  the  joint  interest  of  hini  and  Gault  was  not 
brought  into  view  in  making  the  contract    The  letter  of 
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the  plaintiff  was  not  communicated,  nor  do  I  think  it  would 
have  been  very  material  if  it  had,  for  it  is  too  equivocal 
and  indefinite  to  operate  by  way  of  explanation  or  control 
of  the  policy.  This  question  has  been  much  discussed  and 
litigated  by  the  French  and  Italian  writers,  and  different 
opinions  have  been  entertained  on  the  subject,  Valin, 
vol.  2,  p.  34,  however,  concludes  that  if  one  insure  as  his 
own  a  thing  in  common  between  hjm  and  others,  the  policy 
is  valid  only  for  his  portion,  unless  he  was  the 
principal  of  the  firm.  *Emerigon,  vol.  1,  p.  293,  [*209] 
294,  295,  after  stating  the  various  opinions  on 
the  point,  says  that  the  general  rule  is,  that  each  copartner 
is  presumed  not  to  insure  but  for  himself;  and  if  one 
insures,  and  the  insurance  be  declared  to  be  for  his  account^ 
it  will  enure  only  to  the  extent  of  the  inter^t  of  such 
partner. 

This  opinion  is  entitled  to  the  more  weight,  considering 
that  the  general  principles  of  the  law  of  insurance  are  the 
same^  in  every  country.  I  think,  therefore,  that  the  plain- 
tiff is  entitled  to  recover  for  a  total  loss,  and  tha^  the  ve;r; 
diet  ought  to  stand.    > 

Thompson,  J.  The  only  important  question  arising  out 
of  this  case  is,  whether  this  insurance  shall  be  considered 
as  made  for  account  of  Bichard  M.  Lawrence  solely,  or  for 
account  of  Lawrence  and  Gault  ?  If  for  the  former,  the  ver- 
dict must  stand ;  if  for  the  latter,  it  must  be  reduced  to  $866 
and  60  cents.  Several  other  points  were  rfdsed  by  the  de- 
fendant's counsel  on  the  argument,  but  which  were  either 
abandoned  or  fall  within  the  rules  and  principles  hereto* 
fore  settled  in  this  court  The  principal  one  was  with 
respect  to  the  abandonment,  whether  it  was  made  in  season, 
the  loss  haying  happened  in  June,  1801,  and  the  aban- 
donment not  made  until  the  February  following.  The 
rule  on  that  subject  I  understand  to  be,  that  the  ajasured^ 
may  abandon  at  any  time  while  the  loss  continues  total 
If  that  be  so,  the  abandonment  in  the  present  instance  woa 
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in  season.  With  respect  to  the  main  question,  I  am  in- 
clined to  think  the  plaintiff  is  entitled  to  recover  as  for  a 
total  loss.  Admitting  the  plaintiff  to  have  only  a  joint 
interest  in  the  subject  with  Gault,  there  is  no  doubt  but  he 
could  insure  his  own  interest  therein  separately,  and,  under 
a  general  averment  of  interest  in  the  entire  thing  insure<l, 
prove  an  interest  in  any  aliquot  part,  and  recover  damages 
for  the  loss  in  proportion  to  such  part  This  point  was 
settled  in  this  court  in  the  Case  of  Lawrence  <k  Whitney  v. 
Vanfiom  &  Clarksan,  The  policy  declares  the  insurance  to 
be  made  for  account  of  Richard  M.  Lawrence,  and  although 
the  general  printed  words,  "  for  whomsoever  it  may  con- 
cern," might  cover  the  interest  of  others,  yet  the  written 
words  servo  in  some  measure  as  an  index,  by  which  to 
ascertain  the  intention  and  understanding  of  the  parties.  In 
the  present  case  it  must  manifestly  have  been  the  under- 
standing of  the  defendant  and  of  the  broker  who  effected 
the  policy,  that  the  insurance  was  on  account  of  Richard 

M.  Lawrence  only.  The  order  for  insurance  given 
[*2lO]    by  Lawrence  and  Whitney,  the  *plaintiff 's  agents, 

to  the  brokers,  were  explicit  that  the  insurance  w;is 
to  be  for  account  of  Richard  M.  Lawrence.  The  letters 
written  by  the  plaintiff  to  his  agents,  I  think,  are  not  en- 
titled to  much  weight ;  for,  from  the  one  which  they  re- 
ceived, it  may  be  doubtful  whether  it  contained  directions 
to  insure  on  the  joint  account  of  Lawrence  and  Gault,  or 
on  the  separate  account  of  Lawrence.  The  one  which 
never  came  to  hand  ought  certainly  to  have  no  influence 
on  the  question.  Whatever  intimations  were  given  by  the 
plaintiff  to  his  agents,  with  respect  to  Gault's  interest  in 
the  cargo,  they  never  came  to  the  knowledge  of  the  under- 
writer. The  representation  made  to  the  defendant  was, 
that  the  insurance  was  for  account  of  Richard  M.  Lawrence ; 
and  if,  in  any  state  of  things,  it  would  have  been  for  the 
benefit  pf  the  underwriter  to  have  confined  the  interest  in 
cargo  to  Lawrence  only,  he  might  have  urged,  with  great 
force  and  propriety,  that  such  was  the  understanding  of 
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the  parties  at  the  time  the  policy  was  eiBfected.  The  situa- 
tions of  Lawrence  and  Gault  were  different,  and  should  an 
attempt  have  been  made  to  recover,  under  different  cir- 
cumstances, on  the  joint  interest  of  Lawrence  and  Qault^ 
and  the  risk  had  been  increased  by  the  concern  of  Grault, 
in  the  subject  insured,  the  underwriter  would  have  had 
good  right  to  urge  the  representation  as  a  ground  of  fraud 
to  avoid  the  policy.  I  think,  from  the  policy  itself,  and 
from  the  understanding  of  the  immediate  contracting  par- 
ties, it  is  clearly  to  be  inferred  that  the  insurance  was  in- 
tended for  account  of  Richard  M.  Lawrence  only.  His 
interest  is  sufficient  to  cover  the  sum  insured,  and  nothing 
appears  in  the  case  to  induce  a  suspicion  of  fraud,  or  that 
he  has,  or  is  to  derive  any  benefit  from  that  part  of  the 
cargo  restored  to  Qtiult.  I  am  therefore  of  opinion  that 
the  plaintiff  ought  to  have  judgment  for  the  639  dollars 
and  84  cents. 

Judgment'for  866  doUars  and  sixty  cents  only. 


Jackson,  ex  dem,YAS  Slyck  and  others,  against 
Veddeb. 

The  line  run  by  old  Isaac  Yromanf  is  the  trae  Hi: «  of  the  Van  Slyck  patent 
Original  locaUona  of  patents  are  of  great  weight  in  settling  boandariee. 

This  was  an  action  of  ejectment  for  lands  in  Montgo- 
merv,  the  sole  question  in  which  was,  as  to  the  point  of 
beginning  in  the  Van  Slyck  patent,  granted  in  1716.  A 
verdict  having  been  given  for  the  defendant,  application 
was  made  for  a  new  trial,  as  being  contrary  to 
evidence,  the  whole  of  *which,  as  applicable  to  [*211] 
the  question,  is  detailed  in  the  opinion,  which  is 
given  without  either  case  or  argument,  the  whole  contest 
being  a  matter  of  mere  boundary. 
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Thompson,  J.  delivered  the  opinion  of  the  court.  Th^. 
prinQipal  question  that  arises  in  the  case  is,  as  to  the  plaG9, 
of  beginning  in  the  Van  Slyck  patent.  Whether  it  be  afe. 
the  extreme  point  of  a  certain  flat,  on  the  north  side  of  the 
Mohawk  River,  or  at  the  river,  near  a  certain  ancient 
marked  elm  tree?  If  at  the  forn^er,  the  plaintiff  must: 
prevail;  if  at  the  latter,  the  defendant  must  retain  the. 
verdict.  The  description  of  this  place  in  the  patent  is  A9 
follows :  "  Beginning  by  the  westernmost  end  of  a  flat>  that 
lies  over  against  castle  Tarighioris,  by  three  small  islands, 
which  lie  in  the  river,  and  from  thence,"  &o.  We  think  it 
is  dear,  from  the  testimony  in  the  cause,  that  the  natural- 
termination  in  the  flat  referred  to  is-  at  the  plaoe  set  up  by- 
plaintiff;  lEmd  was  the  patent  explicit  that  the  beginning 
was  at  the  westernmost  end  of  the  flat,  without  any  other, 
description,  and  no  location  had  beeii  made,  we  should, 
suppose  there  was  an  end  of  the  question.  But,  as  the^ 
description  is  tomewhat  vague  and  indefinite,  all  the  ob- 
jects  not  corresponding,  the  acts  of  the  parties  ought  to 
have  great  weight  in  controlling  the  construction,  and  we 
think  it  is  one  of  those  cases  Where  the  first  location  under 
the  patent  ought  to  govern  and  conclude  the  parties :  this 
patent  is  dated  in  the  year  1716.  The  precise  period  of 
the  first  survey  does  not  appear.  Lawrence  Vromau,  the 
first  witness  examined  on  the  part  of  the  plaintiff,  says, 
that,  in  the  year  1788,  the  Van  Slycks  showed  him  an  elm 
tree,  as  a  line  run  by  the  witness's  father  for  them,  at  the 
time  of  the  division  of  their  patent ;  but,  at  the  same  time, 
said  they  claimed  beyond  it.  This  claim,  however,  appears 
to  have  been  at  variance  with  their  acts,  and  is  entitled  to 
but  little  weight.  Adam  Countryman,  another  of  the 
plaintiff's  witnesses,  speaks  of  a  possession  of  one  Ehel,  as 
far  back  as  seventy  years,  and  that  there  was  then  a  divi- 
sion fence  between  him  and  the  Van  Slycks,  towards  the 
upper  end  of  the  flats ;  there  were  some  flats  north  of  this 
fence  improved  by  Ehel ;  this  fence  was  nearly  half  way 
between  the  mill  of  the  Van  Slycks  and  EhePs  house ;  and 
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tbe  testioifOiiy  of  Hendriok  Fry,  it  jpfieajB  thftt  tbe 
Armb  ooirespQikcIs  wi4h  the  line  of  the  elm  tree;  but  he 
tays  the  Yan  Sly cks  told  him  Ehel  held  tmder  tinem.  TUb 
HUM  the  decltration  of  the  party  in  his  own  favor,  and 
ttKiBt  be  redacted.  Tins  aatiie  witness  8By8|.  that 
^'CFeorge  Backer;  held  under  the  Harrison  patent^  [^212] 
"ndiieb  is  the  adjcining  patent^  and  that  before  the 
war^  bis  deariag  extended  as  fiur  as  the  eLoa  tree ;  and  tiisit 
a  suia  by  the  name  of  K^Uy  beld  aor  oU  possession  on  the 
Mnitb  aide,  trader  the  Yaa  Slyeks,  c6rreqx»i4i<V  with  iht 
Hm  of  the  elm  tree.  Thus  Jtar  the  testimox^  on  the  pact 
ttf  the  plaintiff  goes  to  show  a  recognition  of  this  sb  tlie  Uae 
adopted  by  the  Van  Siycks^  and. the  testimony  of  S.  Dy- ' 
gnrt^  on  the  part  of  the  defendant^  conArniB  and  establishes 
lUs  point  beyond  dispute.  He  says  he  hss  kaown  this 
elm  tree,  as  a  marked  tree,  uf^ards  of  six  and  forty  yeai99, 
said  haa  always  iftuderstood  thi^  it  was  marked  for  the  diyi* 
sion  line  between  the  Harrison  and  Van  Slyck .  p^btenls. 
Tbat  HaTraanos  Van  Slyck,  who,  it  was  admitted  by  the 
counsel,  was  the.  grandfather  of  the  lessors  of  the  plainti£^ 
showed  him  this  tree  as  standing  on  the  division  line.  He 
also  says  that  Eacker's  and  EheVs  possessions,  before  spoken 
of,  are  the  same ;  the  former  purchased  of  the  latter,  and 
that  Eaqker  held  utider  the  Sarrison  patent  That  there 
is  a  fence  on  the  line  corresponding  with  the  elm  tree, 
nearly  tbe  whole  length  of  Harrison^s  patent^  and  the  pos- 
sessions held  accordingly,  some  of  them  ancient  possessions, 
tliirty  or  forty  yearn  old.  He  was  present  when  this  line 
was  run  by  old  Isaac  Yroman,  which  he  believes  was  be- 
fc^Pe  the.  war ;  has  seen  it  run  at  other  times,  and  that  the 
fences  corresponded  with  it  We  think,  therefore,  it  is 
enrident^  from  the  whole  testimony  offered  on  the  trial,  that 
the  line  corresponding  with  the  elm  tree  was  the  one  origi- 
nally set  up  and  recognized  by  the  Van  Slycks  as  the  true 
line  of  their  patent  The  possessions  generally  appear  to 
correspond  with  this  line^  and  the  description  in  the  patent 
being  rather  doubtful,  it  is  but  reasonable  and  just  that  the 
Vol.  IL  89 
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Van  Slyck  claim  should  be  restricted  to  the  original  loot* 
tion*  We  laj  out  of  view  the  oonTensation  aaid  to  hare 
taken  place  between  Crone,  the  former  poBaessor  of  the 
premises  in  question,  and  one  Nicolls ;  the  yery  questions 
and  answers  imply  a  dispute  relative  to  the  title,  and  can 
by  no  means  be  considered  as  a  recognition  by  Crone  of 
Van  Slyck^s  title,  but  only  as  a  prudent  precaution  on  his 
part  to  secure  the  buildings  on  any  event,  and  the  offer  to 
buy,  if  made  as  stated,  must  be  viewed  in  a  light  of  a 
purchase  of  peace.  The  credit  due  to  the  witnesses,  and 
the  circumstances  detailed  by  them  on  the  trial,  were  pro* 
per  subjects  for  the  consideration  and  determination  oTthe 
jury.  We  cannot  say  that  injustice  has  been 
[^18]  done ;  a  fiur  trial  has  been  *had,  and  there  ap- 
pears no  prospect  of  any  further  light  being 
thrown  .on  the  subject  by  another  examination.  Under 
these  circumstances,  we  think  a  new  trial  ought  not  to  be 
granted. 

New  trial  refused. 


Ths  Psopls  agakut  S.  and  J.  Wright. 

A  Joitioe  of  the  peace  cetfnot  gnrnt  a  warrant  to  apprehend  a  criminal  for  aa 
offence  committed  in  another  state. 

Thk  defendants  were  in  the  custody  of  the  sheriff  on 
very  heavy  civil  process,  and  while  thus  detained,  a  war- 
rant was  issued  against  them,  by  one  of  the  special  justices 
for  the  city  of  New  York,  grounded  on  an  authenticated 
copy  of  an  indictment  found  against  them  in  Massachusetts, 
for  a  fraud  alleged  to  have  been  committed  there. 

iK%er,  (District- Attorney,)  on  these  &ctB,  moved  \o  haTS 
them  taken  out  of  the  custody  of  the  sheriff  and  committed 
to  bridewelL 
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Yaa  HoTDO  r.  Petrie. 

Per  Ciiruim.  We  cannot  do  it  We  have  no  jurisdio- 
tion  over  offences  committed  in  other  8tate&  The  consti- 
tation  points  out  a  mode  by  which  offenders,  flying  from 
one  state  into  another,  may  be  claimed*  They  must  be  de- 
manded by  the  executive  authority  .of  the  state  from  which 
ihey  fled.    The  prisoniers  most  be  remanded. 

Motion  denied* 


Van  Hobne  agaimt  Pstris  and  others. 

Under  the  act  ooBcemmg  cosia^  a  plaintiff  muirt  recover  above  fifty  doUan 
damages,  exclusive  of  the  aix  cents  or  other  costs,  to  entitle  htm,  in  th» 
■opreme  court,  to  costs  of  increase. 

The  word  **  recover,"  in  the  statute,  means  what  shall  be  assessed  as  dam- 
ages 00  fiomtiM 

Ik  this  case  the  jury  found  a  verdict  in  lavor  of  the  plain- 
tiff,  for  60  dollars  damages  and  six  cents  costs.  It  was  sub* 
mitted  to  the  court  whether  he  was  not  entitled  to  his  costs 
of  increase. 

Per  Curiam.  We  think  he  is  not.  The  act  declares  that 
if  the  plaintiff  ^' shall  not  recover  above  the  sum  of  fifty 
dollars,  besides  costs,  he  shall  not  recover  any  costs,  but 
shall  pay  costs  to  the  defendant."  The  recovery  here 
spoken  of  means  the  damages  assessed  by  the  jury,  eo  ruh 
mine^  exclusive  of  the  costs  which  they  may  arbitrarily  find. 
The  finding  of  a  jury  as  to  costs,  has  nothing  to  do  with 
those  which  are  to  be  allowed  in  taxation,  otherwise  they 
might  entirely  control  the  statute  on  this  subject ;  for,  in 
many  cases,  where  they  could  not,  in  conscience,  give  more 
than  a  cent  in  damages  to  the  plaintiff,  they  might  think 
it  hard  on  him  not  to  recover  costs  of  increase,  and 
^therefore,  to  entitle  him  to  them,  they  might  find  [*214] 
a  verdict  for  one  cent  damages  and  seventy  dollars 
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^oetB ;  this  would  hardlj  be  allowed.  If  the  reidict  were 
veeorded  in  this  form,  the  oouri  would  not  hesitate,  in  reiif 
dering  judgment  on  it,  to  re^eoi  the  finding,  as  to  the  oost^ 
•a  altogether  nogatoiy,  and  not  within  the  proTince  (tf  « 
jniy ;  or,  if  thej  gave  judgment  fer  the  costs  thus  foundp 
the  damages  being  under  fifty  dollars^  thejr  would  (and 
such  is  our  judgment  here)  order  the  plaintiff  to  paj  costs 
to  the  defendant 


Skamak  ogain^  Bjolsy. 
E  P.  on  a  Yeooreiy  in  the  common  pleu  ht  IS  doUais. 

This  case,  which  came  before  the  court  on  a.  writ  of  er- 
ror to  the  common  pleas  of  Orange  county,  was^  like  the 
former,  a  question  of  custs^  The  plaintiff  who  was  the 
plaintiff  below,  had  recovered  25  dollars  in  the  inferi(» 
<|0urt|  and  the  judges  there  had  ordered  oosts  to  the  de- 
fendant 

Jmea  contended  thej  ought  to  hare  been  awarded  to. the 
plaintiff  That  the  word  '^  reeorer^  meant  eyeTything  fast 
which  the  judgment  would  be  rendeied.  Therefore,  as 
that  would  necessarily  include  the  damages  assessed,  and 
the  costs  also,  the  plaintiff  would  actually  recover  more 
than  25  dollars,  and  thus,  on  the  plain  words  of  the  aot^  be 
entitled  to  receive  costs  and  not  to  pay  them.  A  distinc- 
tion, he  said,  was  to  be  taken  between  the  wording  (sec.  4) 
of  the  statute  relating  to  the  supreme  court,  and  that  of  the 
common  pleas,  (sea  6«)  In  the  former,  the  expressions  an 
''My  dollars  bcBides  costs."  In  the  latter  they  are  ''shall 
not  recover  above  the  sum  of  £%-  dollars."  Therefore, 
though  the  plaintiff  in  the  last  antecedent  case  was  held  lia- 
ble to  pay  to  the  d^mdant,  it  would  not  be  a  contradiction 
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to  that  deteraiinatioiiy  now  to  decide  that  the  defendant 
was  bound  to  pay  to  the  plainti£ 

Far  Qiriam.  The  plaintiff  below,  who  is  also  plfiintiff 
here,  had  his  damages  assessed  by  a  jury  of  inquiry,  over 
and  above  his  costs  and  charges,  to  twenty-five  dollars,  and 
fbr  those  costs  and  chaiiges  to  six  ceht&  On  this  inquisi- 
tion, the  court  of  oommoii  pleas  rendered  judgment;  that 
^the  plaintiff  recover  against  the  defendant  his  damages 
sforesaid,  by  the  said  inquisition  above  found,  be- 
kig  twenty-five  dollars  and  six  cents;  and*Airther,  l*21S\ 
that  the  plaintiff  pay  to  the  defendant  eleven  dol- 
lars and  nine  cents  for  his  costs.'* 

This  judgment  the  plaintiff  insisto  on  is  erroneous,  ina»> 
much  as  it  awards  costs  to  the  defendant,  when  he  ou|^t 
to  have  paid  costs  to  the  plaintiff  For  the  reasons  assigned 
m.  the  (weoeding  ease  of  Van  Home  v.  P^trie  and  others^  wo 
^nk  tite  judgment  below  was  right  The  fifth  section  of 
^^ibe  act  to  reduce  certain  laws  concerning  costi  into  ome 
statute^"  1  Bev.  Laws,  p.  680,  enacts^  that  if  in  any  action 
of  the  nature  of  the  present,  brought  in  any  court  of  com* 
mon  pleas,  "  the  plaintiff  shall  not  recover  above  the  sum 
<tf  twenty*five  doUavs,  he  aball  not  recover  any  costs;  but 
dhall  pay  costs  to  the  defendant**  In  onr  opinion  the 
plaintiff  did  iK>t;  within  tibe  meaning  of  this  section,  recover 
more  than  twenty-five  doUam,  notwithstanding  the  jury 
gave  him  six  cents  costs,  nor  does  the  manner  of  rendmng 
judgment,  which  is  in  feet  only  for  Hie  damages  Oflnesacd 
by  the  jury,  make  any  difference,  although  the  attorney, . 
in  making  up  the  reoord,  has  in  a  parentfaeais;  in  a  way  not 
very  usual,  stated  these  damages  (very  incorrectly  by  the. 
by)  to  ammmt  to  twenty-five  doHars  and  six  cente.  As; 
in  the  ease  just  deteminady  we  take  no  notice  of  the  oosls 
fonnd  by  lbs  jury,  but  consider  the  sum  aonosnod  as  daasik 
gas,  as  die  recovery  intended  by  die  law,  ike  judgment  1io» 
low  must  therefore  be  afllrmed. 

Judgment  of  affirmimos. 


21S  0AB88  IN  THB  8UPMICK  COeST. 


jMkioo  T.  WblObid. 


Jackson  ex  (km.  Elksckkb,  against  Whtttobd. 

A  tenant  demnng  title  under  a  letse  cannot  diipate  his  landlord^  riglit  b^ 
ahowlngr  the  premiaee  are  In  another  patent 

Ejectment  for  lands  in  Saratoga  The  plaintiff  proved 
a  lease  of  part  of  the  18th  lot  in  the  16th  allotment  of  the 
grand  division  of  the  Saratoga  pateat^  by  John  B.  Bleeoker 
(from  whom  his  lessor  established  her  title)  to  one  John. 
Slddmore,  who  entered  and  held  under  it,  paying  rent  as 
a  tenant.  That  Skidm<»ne  sold  the  lease  to  one  Danforth, 
who  died  leaving  two  sons,  who  divided  the  fiurm  between 
themselves,  acknowledging,  however,  the  title  of  Bleeeker. 
That  from  one  of  these  sons  the  defendant  acquired  po^ 
session  in  exchange  for  another  fium.  The  defendant 
admitted  he  thns  came  into  the  lands,  but  offered  to  proTS 
they  were  no  part  of  Saratoga  patent,  being  aotnally  out 
of  its  boundaries.  This  testimony  being  overruled,  a  ver- 
dict was  found  for  the  plaintiff,  to  set  aside  which  the  pre* 
sent  application  was  made. 

[*216]  »  WoodvwrA,  (Attomey^General,)  fi»  the  defend* 
ant.  We  admit  that  a  tenant  cannot  controvert 
the  title  of  bis  landlord,  but  we  contend  that  when  the  pre> 
mises  are  not  included  in  the  lease,  he  can  show  that  oir- 
oomstance.  If,  however,  this  should  be  against  os,  we  in- 
sist on  our  right  to  the  usual  notice  to  quit 

Eenry,  contra,  was  stopped  by  the  court 

EIent,  Ch.  J.  The  want  of  notice  to  quit  was  not  al* 
kged  at  the  trial;  it  is  too  late,  therefore,  to  urge  it  now, 
because  had  it  been  urged,  the  plaintiff  might  have  been 
ready  to  establish  it.  The  case  does  not  mention  it;  we 
may,  therefore,  intend  it  was  proved.  As  to  ihit  main 
ground,  the  defendant  cannot  be  permitted  to  question  his 
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landlord's  title.  This  is  a  settled  rale.  He  most  give  ap 
to  his  landlord  the  possession  he  had  from  hlnu  The  pre- 
mises were  received  as  part  of  lot  18,  and  the  tenant  can* 
not  now,  as  against  his  lord,  say  thej  are  not  so.  The 
plaintiff  may  have  possessed  the  lot  long  enough  to  shut 
oat  all  adverse  daims,  and*  to  gain  himself  a  title  by  his 
possession  only.  The  defendant  can  take  nothing  by  his 
motion.[l] 

Motion  denied.  . 


Hallock  against  T.  and  J.  Fowsll. 

A  count  in  OMwr^paii,  and  one  on  a  wairanfy  on  a  sale,  maj  be  joined,  and 
not  gnilty  pleaded  to  both.  If  not  guilty  be  pleaded  to  the  warrantyi  and 
tion-^tuwnp$it  to  the  other  oonnt)  and  the  plaintiff  take  Judgment  on  the 
aaamnfaUf  and  enter  a  fiofls  proaeqid  on  the  warvanty,  the  mUjoanAtr  ia 
not  moveable  in  arreat  of  Judgment 

This  was  an  action  on  the  warranty(a)  of  the  sale  of  a 
horse.  The  declaration  contained  two  coants :  one  on  the 
warranty,  the  other  in  (usumpeiL{b)  To  these  the  defendr 
ants  pleaded  not  guilty,  and  non  assumpserunU 

At  the  trial  the  plaintiff  took  a  verdict  on  the  count  in 
assumpsU  ;  but  as  to  the  first,  entered  a  ndUe  prosequi^  which 
was  inserted  on  the  postea^  and  also  on  the  record. 

^he  defendanls  applied,  on  a  case  submitted,  to  arrest 
the  judgment,  because  two  incompatible  counts  were  joined 
in  the  declaration. 

[1]  See  Jadcton  ex  dem.  Low  t.  BevndUt,  1  GaL  R  464 ;  JSidbon  es  tei. 
yim  Akn  y.  TMuryAi  t  J.  R.  186 ;  Bra/ni  ex  dem,  Chtykr  y.  Lkfermon,  It 
J.  R.  368. 

(a)8ee^9hiar<y.  WOkiM,  Dong.  18,  that  the  proper  action  ig-omiiiyitf  cc 
the  warranfy. 

Q)  In  The  BxeoiaoreefBeerteom  y.  MOu,  6  Johna.  Bep.  U8,  Tan  Nea^  1, 

Sboth  the  tonnta  were  for  a  deceit    Speooer,  J^  in  the  aame  caoM^  p 
a^i  one  coont  waa  on  aa  pummftU^  tli6  other  on  a  wamotj. 


Hi  cuum  nr  ths  sopbbicb  omwr. 


Immonov,  X  ddiveied  the  opiniM  of  Ae  ecmn.  *flMi 
mHioii  caoQOt  be  giantdd.  Chreftt  tMribtneBS  was  formerly 
obwrved  ia  preTenting  two  distinct  oaoaeB  of  action  Imng 
joined  in  the  8an»  decknUion.  Many  of  the  old  eaeei^ 
however,  haye  been  orerraled,  and  are  nei  now  regarded 
aa  IftW.    But  "notwithfllaiiding'flome  rcihrxi^ion  in  this  to* 

crpect)  oonrts'Beem  averse  to  permitting  acticon  ftt 
[^17]    torts  to  be  blended  with  those  *on  ojcnUndts*^ 

either  becaose  they  required  different  pleas,  or 
because  the  judgments  are  not  the  same.  These  are  the 
reasons  generally  assigned.  It  may  seem  arrogant,  after 
they  have  been  so  often  repeated,  to  say  there  is  not  much 
weight  in  either  of  them.  A  plaintiff  may  declare  in  one 
suit,  on  twcnigr  different  notes  or  simple  eootraeiB,  to  every 
on#  of  which  there  may  be  a  distinct  defence.  To  odc  may 
be  alleged  duress — ^to  another  infancy— <K>verture  to  an* 
other— usury  to  a  foorth,  and  so  on.  On  some  of  the  counts 
Hheie  may  be  jodgmeiit  for  the  plaintiff;  and  on  othus  for 
the  defendant  These  variety  of  pleas  must  aH  be  tried  at 
once,  and  be  spread  on  one  record,  but  still  no  objections  on 
ihat  account  aire  listened  to,  if  all  the  counts  are  laid  '^  quasi 
ex  ooniradu.*'  Every  suit,  therefoire,  should  have  been  oon^ 
fried  to  a  single  cause  of  action,  or  some  better  reason  as- 
signed for  erecting  an  insurmountable  barrier  between  torts 
and  contracts.(a)  It  is  as  easy  to  try  an  assault  and  Mt- 
tery,  on  not  guilty  pleaded,  and  the  validity  of  a  pronris- 
sory  note,  on  non  assumpsii^  in  one  action,  as  it  is  in  any 
other  two  pleas  where  both  the  counts  are  on  contract  Nor 
do  we  we  see  any  difficulty  in  rendering  as  appropriate  a 
judgment  ia  one  case  as  the  other.  If  there  be  a  v^iot 
in  £stvor  of  the  plainti£^  on  the  count  as  well  for  the  bat- 
Iciy,  as  on  the  plaaof  9ion  acsuv^piiK;  and  si|»raite  damags^ 
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the  ii\tiii7  ariaes  out  of  a  breach  of  contract,  the  action,  tboogfa  IsM  ia  tal% 
AaB  te  deesiea  to  «te  «  wnlhaeAik  See  AaeS  t.  Ittffkm,  1  Vew  BSfk 
aBft;  JMhit.  l2Mfli^ibld.4M,idilnMi<AaiM<t^srionl«BaBt^ 
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M  there  might  be,  where  would  be  the  difficulty  of  ente^ 
ibg  the  (Mine  on  the  roll  according  to  the  dnding  of  the 
Jury,  of  applying  them  to  the  proper  counts,  and  of  render- 
lag  a  judgmeut  "  that  the  plaintiff  recover  againet  the  de- 
ftndaot  his  eaid  damages,  by  the  jury  afbresatd  in  form 
aforesaid  assessed,  as  al^o  his  oostSi  &c.  which  damages  and 
ooats  amount  in  the  whole  to  so  much."  However  praoti- 
cable  this  may  be,  (and  there  is  no  more  difficulty  in  it  than 
what  may  arise  every  day  from  joining  several  causes  of 
iotion  of  the  same  kind  in  one  declaration,^)  we  are  nioi  ibf 
departing  from  established  precedents.  Although  far  from 
being  satisfied  with  its  reason^  the  practice  itself  is  salutary. 
Joining  several  causes  of  action  in  one  writ  must  perpltt 
jurors,  and  create  more  or  less  confusion  on  the  record. 
BtttWhate>ir«rnia9r 'be  the  reason  for  separating  torts  and 
eotrtfacta^  these  ooants  do  not  militate  against  the  rule  which 
has  been  adopted  in  England,  which  is,  "  thait  two  counts 
daay  be  joined  in  the  same  dedaratbn  when  tiieir  nature 
is  the  same,  so  that  the  same  plea  may  be  pleaded,  and  the 
same  judgment  given.'*(a)  Mast  v.  Ooodaon,  Black.  848. 
BmmiY.  Dimn,  1  D:  k £.  274.  Diswn  v.  Oi^, 
SWils.819.  In  the  flret  of  these  ^oases  there  [^16] 
Wet«  two  oouats,  one  on  a  special  agreemrai  (or 
etfntraet)  by  the  defendant^  for  a  valuable  eonsideration,  to 
fiA'mit  tihe  plaintiff  to  land  his  goods  on  the  defendant's 
dose ;  the  breach  assigned  was  an  obstruction  in  landing 
the  goods ;  the  other  was  in  trover  for  goods  and  ooal. 
There  was  a  general  verdict ;  and  the  court  were  unani* 
mous  that  these  causes  being  both  founded  in  tort^  notwith 
standing  the  form  of  declaring,  might  well  be  joined  it 
is  true  that  the  defendant  had  pleaded  not  guilty  to  botli 
counts:  and  so  he  might  have  done  here;  ^or  the  plea  of 

4i)Kr.Tidd«i7i  this  rale  It  Doioorreot  That  Ibe  m41t  of  the  otsat  i% 
wlicre  the  prooem,  or  plea  end  Judgroenii  are  differea^  the  actions  cannot  be 
Joined.  TidU's  K.  B.  12,  n.  (tv)  Uanedeld,  Ch.  J.  of  a  B^  e^js  the  pro* 
pricif  of  Joining  '*  depends  not  on  the  Judgment  only  bot  on  the  fonfa  of  lbs 
l^atoo.    S  Neilr  BepL  174. 
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not  goiltj  wa0  not  to  his  agreement^  or  nadertakingi  bat  to 
the  chaige  of  obstructing  the  plaintiff  in  violation  of  it 
So  here,  the  breach  aasigned  is,  "  the  defendants'  deoeit  in 
delivering  a  diseased  horse,  after  nndertaking  to  ddiver 
one  that  was  sonnd."  This  was  ub  much  a  misfeasance  and 
a  tort  ai  obstructing  the  plaintiff  in  the  use  of  a  dose,  after 
having  promiaed  to  let  him  enjoy  it^  and  might  have  been 
answered,  or  put  in  issue,  bj  not  guilty. 

In  the  case  cited  froin  D.  &  E.  the  plaintiff  had,  to  a 
count  for  the  wrongful  convereion  of  a  spaniel,  joined  one 
fi>r  a  breach  of  promise  in  not  returning  him ;  and  on  de* 
murrer  the  court  held  the  declaration  good,  because  not 
guilty  might  be  pleaded  to  the  whole.  In  the  case  in  Wil* 
son,  a  count  for  misfeasance  in  not  delivering  certain  malt^ 
and  one  in  trover,  were  permitted  to  be  joined.  So  yoa 
may  declare  against  a  carrier  on  the  custom  of  the  realm 
and  in  trover. 

There  are  some  cases  which  seem  opposed  to  these  which 
have  been  cited,  and  particularly  one  in  Bsnninagager. 
Ettlpha(m^  2  Sho^.  260,  pL  266.  Where  the  plaintiff  de* 
dared,  as  here,  on  an  iissumpaiC  and  on  a  warranty,  and  it 
was  adjudged  they  could  not  be  joined ;  but  modern  prac- 
tice appears  more  reasonable,  and  is  sufficiaitly  established 
to  form  a  precedent  This  motion,  too,  is  made  after  the 
merits  have  been  fidrly  tried,  and  a  verdict  been  found  fiir 
the  plaintiff,  which  it  is  our  duty  to  support  if  possible. 

Upon  the  whole,  as  the  gist  of  the  action  in  both  counts 
was  a  deceit^  or  misfeasance,  in  delivering  the  plaintiff  a 
distempered  horse,  and  as  not  guilty  might  have  been  plead* 
ed  to  both,  the  plaintiff  is  within  the  rule  that  has  been 
mentioned,  and  is  entitled  to  judgment 

^Rie  plaintiff  having  taken  a  verdict  on  the  second  county 
the  regular  way  will  be  to  enter  one  for  the  defendant  on 
ihe  other,  as  it  is  done  in  all  cases  where  there  is  a  di£for- 
ent  finding  on  different  counts.    I  will  only  sub- 
[^19]    join  that  there  will  *be  no  inconsistency  in  perfect- 
ing the  roll  in  this  way,  notwithstanding  the  plea 
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of  gailtj  to  one  of  the  oouDts^  which  shows  as  has  already 
been  remarked|  that  the  perplexity 'arisiog  from  the  pleas 
not  being  the  same/  oannot  be  a  good  reason  for  not  per- 
mitting actions  for  wrongs  to  be  joined  with  those  on  oon 
tract[l] 

Motion  denied. 


Sbaoab  against  Sligbrland. 

A  ikher  cumot  maintain  an  action  for  debaaching  his  daughter,  par  quod 
t&rviUwn  amiaUt  if  it  appear  that  he  ooonived  at  the  intercourse  with  hb 
daughter,  nor  can  he  avail  himaelf  of  a'Cuatom  of  the  oountiy  Ibr  porBom 
wurting  to  deep  together. 

•  This  was  an  action  for  debaaching  the  plaintiff's  daugh- 
ter, whereby  he  lost  her  service,  and  was  put  to  expense 
in  her  lying  in,  &c. 

The  defendant  applied,  on  a  case  made  and  submitted 
without  argument,  to  set  aside  the  verdict,  which  was  for 
460  dollars,  as  being  contrary  to  law,  against  evidenee,  and 
because  the  damages  were  excessive. 

At  the  trial  the  plaintiff's  principal  witness  was  his  own 
daughter.  She  testified  that  the  defendant,  after  a  pro* 
mise  of  marriage,  frequently  lay  with  her,  and  at  length 
got  her  with  child.  That  long  before  this  period,  the  plain* 
tiff  and  his  wife  knew  that  she  and  the  defendant  slept  to* 
gether  at  their  house,  without  forbidding  or  discountenanc- 
ing the  intercourse.  That  before  her  pregnancy,  her  mo- 
ther, in  particular,  had  twice  seen  them  in  bed  together. 

Ar  Ouriam.  From'  the  summary  of  the  testimony  we 
are  constrained  to  say,  there  ought  to  have  been  a  verdict 
for  the  defendant.    In  actions  of  this  nature,  the  daughter 

[1]£m  Com  y.  Bntghkm,  11  Wend.  lOe. 
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Seagar  T.  SUgeriMMl 

u  SQpposed  to  be  violated  with  force,  against  the  will  and 
ooTKsent  of  the  father.  It  is  then,  and  then  only,  that  he 
ia  entitled  to  compensation  for  the  k«B  of  h^  service.  Bat 
when  he  consents  or  connives  at  the  criminal  interoouraei 
he  seeks  with  very  ill  grace  a  retribution  in  damages.  Vih 
lenti  ntm  JU  injuria,  K  he  be  not  partictps  criminisj  he  is 
something  very  like  it.  His  assarance  in  coming  here  for 
redress  can  be  equalled  only  by  the  indifference  with  which 
he  submitted  to  the  sacrifice  of  his  daughter's  chastity.  We 
lay  out  of  view  the  custom  which  it  is  agreed  prevails  in 
that  part  of  the  country,  for  ydung  pe(^le,'who  are  court- 
ing, to  sleep  together ;  nor  can  we  conceive  why  this  cus- 
tom has  been  pressed  into  the  plaintiff^s  service.  If  it 
fnxniahes  an  excuse  for  his  carelessness,  or  his  daughter's 

indiscretion,  it  is  some  apology  also  for  the  de- 
[^20]    fendant.   *At  any  rate,  parents  who  countenance, 

or  take  no  pains  to  abolish,  at  least  within  their 
own  trails,  a  pitotice  so  indecOTOus  or  dangerous,  have  xko 
right  to  co|ilplain,  or  ask  satis&ction  for  consequences 
which  mui^  so  naturally  follow  from  it  Nor  is  it  an  ex- 
cuse for  ^e  parent  to  say  that  promises  of  marriage  bad 
been  exchanged.  I^  under  such  engagements,  he  thought 
there  was  no  harm  in  permitting  what  nothing  but  wed- 
lock itself  should  have  sanctioned,  be  knew  the  ridk  to 
which  his  daughter  was  exposed.  These  vows  might  be 
broken,  or  the  young  lady,  as  there  is  too  much  reason  to 
believe  was  the  case  here,  might,  by  her  own  indiscreet 
behavior,  jtxstrfy  l!he  lover  in  transferring  his  afiections  to 
some  6ther  object  On  the  daughter's  behavior,  however, 
it  is  not  necessary  now  to  dwdl,  as  we  arQ  not  showing 
what  measure  of  damages(a)  would  have  been  just,  but  that 
none  at  all  ought  to  have  been  given.  This  will  more 
properly  become  a  sulgect  of  inquiry  if  she  sfaaH  tidnk 

f^  Wlnre  tlie  aolkNi  li  matotahiahle,  the  ikther  ma7  reoover  daniagee  fiv 
liie  ii^nry,  "in  losing  the  oomfort  of  his  child,  in  whom  virtue  he  can  feel  no 
oonsoUtion,  and  as  the  parent  of  other  children  whose  morals  may  be  cat' 
ropted  by  her  example."    Be4fifrd  y.  JtSbwl^  3  Esp.  Bep.  119.    So  if  tlie 
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pToper  to  bring  an  action  for  a  l>r^«cli  of  ibe  mafrii^ 
protoise.  The  fether'a  conduct  is  more  knmedhttelj  in 
^estton  in  litis  emit;  and  as  that  was  in  the  highest  de- 
gree exceptionable,  as  he  Consented  to  if  he  did  not  en- 
courage, knew  of  and  took  no  measures  to  prevent  the 
connections  which  has  produced  this  actbn,  we  think  it 
cannot  be  maintained.  The  verdict  is,  therefore,  againrt 
law,  and  a  new  trial  must  be  had.  The  judge  having  re- 
fased  to  nonsuit  the  plaintiff  as  be  ought  to  have  done, 
the  oosts  of  the  Ibrmer  trial  must  abide  the  evjent  of  the 
Mit. 

/  New  trial 


Fasrxkcktok  agavwt  BsimiE. 

If  the  plaintiff  in  trespass  recover  in  this  court  under  60  doUacs^  hh  wfll  not 
be  entitled  to  costSi  unless  the  Judge  oertif/  that  the  freehold  came  la 
question.  / 

In  trespass  de  borm  agportaiis  the  deftndant  pleaded  n6t 
guilty,  and  gave  notice  that  the  locus  in.  quo  was  bis  free- 
hold. 

At  the  trial  17  dollars  onlj  were  recovered.  The  plain- 
tiff however,  contended  he  was  entitled  to. full  costa^  as  it 
appeared  from  the  notice  that  the  freehold  had  come  in 
question.    1  Bev.  Lawa^  529. 

Per  Curiam.  By  the  fourth  section  of  the  "act  to  re- 
duce certain  laws  concerning  costs,  into  one  statute,"  it  is 
enacted,  that  "  if,  in  any  personal  action  prosecuted  in  this 

action  be  hj  a  person  who  stands  in  Jooo  parentiB,  has  adopted  and  abelleni 
under  his  roo^  the  damages  maj  be  augmented  beyond  the  mere  service^ 
to  compensate  for  the  injury  done  to  the  object  on  whom  he  has  thus  plaoed 
bis  affection.  EdmxmBon  y.  JfiidbO;  2  D.  &  S.  4;  Irwin  r.  Ikarman^  11 
lMt23. 
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eoart^  the  plaintiff  stuJl  not  recover  above  the  sam  of  fifty 
dollars  besides  eosia^  he  shall  not  reoorer  any  costs,  ^ut  shall 
pay  costs  to  the  defendant  to  be  taxed.'*    ^*  Provided^ 

however^  that  nothing  therein  contained  ^^  shall 
[^21]    *eztend  to  any  action  where  the  freehold  or  title 

to  land  AaU  in  anywise  come  in  question."    In 
this  caaci  we  think  it  does  not  appear  that  it  did. 

Where  i&rum  ienementum  is  put  on  the  record  in  form 
of  a  plea,  it  does  not  necessarily  follow  that  the  title  will 
eome  in  question*  The  plaintiff  by  his  replication  may 
admit  that  ftct,  and  yet  have  a  right  to  recover.  Still  less 
inevitable  is  this  conclusion,  where,  subjoined  to  the  plea, 
is  a  notice  of  the  kind  given,  to  which  a  party  cannot  re- 
ply, and  the  matter  of  which  may  be  altogether  abandoned 
or  not  insisted  on  at  the  trial.  Upon  the  whole,  instead 
of  looking  at  the  pleadings,  and  relying  on  them  how 
costs  in  these  actions  are  to  be  disposed  o^  we  think  it 
best  in/uture,  in  all  cases  of  trial,  to  require  a  certificate 
of  the  judge  who  presided,  ''  that  the  freehold,  or  title  to 
lands  and  tenements,  did  come  in  question,"  ad  the  best 
and  only  evidence  of  costs  being  due  under  this  proviso. 
Although  the  act  be  silent  as  to  any  certificate,  we  think 
it  a  mode  of  ascertaining  the  &ct,  the  most  free  of  objec- 
tion, and  not  so  liable  to  mistakes  as  conclusions  drawn 
fipom  a  reference  to  the  pleadings.  In  this  case,  we  are  of 
opinion  that  the  plaintiff  pay  costs  to  the  defendant 

Costs  to  the  defendantb 


Hough  against  Stoveb. 

▲  notioa  In  arrest  it  a  non-enumented  motion,  and  the  rMioos  need  not 
beapedfled. 

It  was  ruled  in  this  case  at  the  last  term,  tbat  an  appli 
cation  in  arrest  of  Judgment  was  a  non-enumerated  motion 
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and  that  the  motion  need  not  specify  the  reasons ;  becausoi 
as  they  are  on  the  &ce  of  the  record,  they  most  necessarily 
appear  to  the  adverse  party.(a) 


Stalky  agamai  Barhttb  and  Wifs. 

ITin  OMiNiyiA;  bj  husband  and  wU^  it  be  not  shown  why  the  wife  ts  Joined 
il  wUl  be  Altai  on  etior.  80  if  a  J017  be  deiirered  in  cbaige  of  a  person 
not  aooBStable. 

In  Erbob^  on  certiorari, 

Osirander  submitted  that  the  judgment  obtained  against 
the  now  plaintiff,  by  the  present  defendants,  oaght  to  be 
reversed :  1.  Because  the  wife  was  joined  in  the  action 
below,  which  was  assumpsit,  without  showing  how  she  had 
any  interest ;  2.  Because  it  appeared  from  the  record,  that 
a  person  not  a  constable  was  sworn  to  attend  the  jury ; 
and  for  these  reasons  the  judgment  was  accordingly  re- 
versed. 


fSucKLSY  againH  Delafisld. 

TTnder  a  warranty  against  seisnre,  on  account  of  illicit  trede,  the  nnderwrlter 
Is  liable  ibr  a  loss  by  illicit  trade  barratrously  carried  on  by  the  master. 
A  roprssontation,  in  time  of  peacoi  that  a  Teasel  shall  sail  in  bellasti  is 
sobstantially  complied  with,  though  she  sail  with  a  tnmk  of  merchandise 
and  ten  barrels  of  gnnpowder,  laden  on  board  without  the  knowledge  of 
the  owner. 

On  a  policy  of  insnrance,  upon  the  body  of  the  ship 
Aniii  effected  on  the  following  representation : 

(a)  Sinoe  the  decision  in  the  text»  motions  In  arrest  of  Judgment  hsTe  hem 
clowsd  among  enumerated  motions^  and  are  entitled  to  a  preference  to  otbtf 
I  on  the  calendar.    Bule  of  Saturday  18th  February,  1809. 
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Sook^y  ▼.  D«kifl«14. 


'^Tke  Ann  will  sail  from  hence  in  a  few  dajs^  for  th^ 
Weet  locliei^  ia  ballast"  Tl^daiue  relating  tQ  caDiraljMtiid 
was  stricken  out,  bat  that  oon^raing  illicit  trade  was  re- 
tained. 

In  the  first  count  of  the  declaration,  the  loss  was  alleged 
to  have  taken  place  by  seizure,  bj  the  French  goyernmenti 
in  St.  Domingo.  In  the  second  it  was  stated  to  have  arisen 
from  the  barratry  of  the  master.  The  oiniai&stanoes,  as 
tbb«f  a{>peared  at  the  trial,  w«re  these : 

TUxt  yeesel  had  neither  iiiyoioe  nor  Boamffast  of  c«if;o, 
none  having  been  shipped  on  board  with  the  knowledge 
of  the  plaintiff,  who  was  own^r  of  the  vessel.  The  master, 
however,  had  taken  it  on  account  of  Grellet  &  Bell,  of 
New  York,  a  trunk;  of  shoes,  which  he  introduced  into  .the 
ship  as  his  own  baggage;  and,  in  addition  to  this,  h^ 
privately  conveyed  into  the  Apn  10  barrels.of  gunppwder, 
which,  with  the  assistance  of  the  mate,  he  stowed  under 
the  ballast.  Of  the  receipt  on  board  o£  these  articles,  no 
entry  whatsoever  was  made  in  the  log-book.  Thus  cir* 
cumstanced,  the  vessel  sailed  for  St.  Domingo,  arrived 
there  on  the  26th  of  January,  1801 ;  and,  the  agent  of  the 
plaintiff  having  discovered  the  shipment  of  the  shoes  and 
gunpowder,  she  was,  together  with  these  articles,  duly 
entered  at  the  custom-house,  at  Cape  Frangoise ;  but  Gene- 
ral Le  Glerc  having  arrived  there  on  the  4th  of  February 
following,  it  became  necessary  to  make  a  new  entry,  which 
was  accordingly  done.  Soon  after  this,  the  vessel  W:a8 
seiaed  by  his  directions^  and  confiscated  for  importing 
powder,  contrary  to  the  third  article  of  the  wrret  of  the  16th 
of  February.  The  judge  charged,  that  the  captain's  con- 
duct, in  secretly  taking  on  board  the  powder,  without  the 
knowledge  of  the  owner,  was  barratry ;  and,  although  the 
Imnk  of  shoes  was  on  boai^],  y^t  that:did  not  to  hiipo.  ap- 
pear to  have,  increased  the  risk  of  the  voyegei  nor  ym  it  it 
nmterial  circumstance.  On  this,  the  jury  found  a  verdict 
for  a  total  loss ;  to  set  aside  which,  and  grant  a  new  trial, 
the  defendant  now  applied  on  the  following  grounds :  1. 
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Because  the  representation  that  the  ship  would  sail  in  bal- 
last was  material  and  not  true ;  2.  That  the  condemnation 
was  for  illicit  trade;  the  warranty,  therefore,  in 
that  respect,  broken ;  8.  *That  the  act  of  the  agent     [*223] 
of  the  owners,  entering  the  powder,  was,  in  law, 
the  act  of  the  plaintiff. 

PencBetoHj  for  the  defendant  The  representation  of  the 
state  in  which  the  vessel  was  to  sail,  we  consider  as  mate* 
rial.  Independent  of  the  powder,  which  might  be  consi- 
dered as  within  the  representation,  there  was  some  cargo  on 
board.  It  is  for  the  court  to  determine  whether  its  amount 
is  to  be  taken  into  consideration,  and  this  will  depend 
upon  the  idea  they  will  entertain  of  the  meaning  of  the 
terms,  sailing  in  ballast  The  object  wa3  to  show  there 
would  be  no  danger  of  capture  or  detention  from  having 
a  cargo  on  board,  and  to  induce  a  calculation  of  the  pre- 
mium, on  the  principle  that  there  would  be  nothing  on 
board  to  tempt  a  cruiser,  to  seize.  It  does  not  appear 
that  the  trunk  was  shipped  for  the  benefit  of  the  master. 
This,  therefore,  cannot  be  barratry.  On  the  second  point, 
there  can  be  no  doubt;  for,  allowing  the  insurer  to  be 
liable  for  barratry,  it  must  be  barratry  in  something  not 
within  that  whioh  he  is  warranted  against  It  is  plain  the 
condemnation  was  for  illicit  trade.  On  this  point  the  sen- 
tence is  conclusive  evidence,  because  pronounced  by  a 
competent  tribunal,  on  a  matter  of  municipal  law.  This 
is  very  different  from  admiralty  sentences,  deciding  on  the 
law  of  nations.  Here  there  was  a  condemnation  for  barra- 
try in  an  illicit  trade,  from  loss  in  which  very  trade  the 
insurer  is  warranted  free.  The  third  point  needs  no  argu- 
ment The  act  of  an  agent,  respecting  the  subject  matter 
of  his  agency,  is  clearly  the  act  of  his  principal.  The  entry, 
therefore,  of  the  vessel  was  an  adoption  of  the  captain's 
conduct  in  carrying  out  the  gunpowder.[l] 

[1]  See  Sly  v.  EaUaU^  oaie,  and  cases  dted  there. 
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Sw^fof  ▼.  DebdMd. 

Hoffman^  contra,  was  stopped  by  the  eoort 

Kent,  Ch.  J.  We  are  of  opinion  the  representation  <tf 
sailing  in  ballast,  was  merely  stating  the  vessel  would  nofc 
be  exposed  to  the  sea  perils  attending  a  loaded  ship.  It 
was  made  in  a  time  of  profound  peace,  and,  in  the  present 
instance,  was  substantially  performed.  We  have  no  doubt 
on  the  conduct  of  the  master.  It  was  certainly  barratry^ 
and  the  plaintiff  must  have  judgment(a)     < 

New  trial  denied. 

(a)  Where  oontraband  of  war  and  lawftil  goods  are  abipped  in  the  aaae 
bottom,  with  the  knowledge  of  the  aasorar  and  aasnred,  the  wairanty  «gauiflt 
illicit  trade,  Ac^  in  a  policj  on  the  lawful  goodSi  will  applj  pnlj  to  the  goods 
insured.  Brown  v.  Show,  1  Caines*  Rep.  489.  To  constitute  a  breach  of 
the  warrant7  in  this  clause,  a  condemnation  on  pretence  of  illidt  trade^  ic^ 
is  not  enough :  there  mu8t»  it  wonld  seem,  be  a  trading  in  &e^  [Mnakm  t^ 
War  dt  LudbWj  1  Caines'  Ca.  in  Er.  xzix.  S,  C,  confirmed  bj  2  Johna  Oa, 
481,  giving  the  sentence  of  the  court  of  admiral^  at  full  length,  the  dedsbn 
in  error  verbatim  aa  in  Caines',)  and  that  followed  bj  a  seizure;  (Orahaimr. 
Perm.  Ins,  Oo.^  1  Cond.  Mar.  346,  a.  (»)  therefore  a  loss  by  seizure  only,  in  a 
port  of  neoessity,  after  being  refbsed  entry  at  that  of  destination,  is  not  a 
loss  within  the  warranty,  (Stiydtm  A  W^fchqfy.  Mar.  Jns.  Cb.,  1  Johns.  Rspk 
181,)  nor  a  capture  under  the  Berlin  decree  for  tooching  at  a  port  in  Eng- 
land. Mumford  t.  Phoenix  In»,  Co.^  7  Johns.  Rep.  449.  But  from  a  loss  by 
any  trading  actually  illicit,  though  innocently  carried  on,  the  nnderwriter  is 
exonerated.  Aa  where  a  ressel  oommenoed  her  loading  nnder  a  permisBlon 
by  proclamation  to  take  in  a  cargo  not  allowed  to  be  exported  or  reoeiyed 
otherwise,  but  was.  taken  and  condemned  in  consequence  of  continuing  to 
lade  and  sailing  after  promulgation  of  an  order  reroking  the  license,  the 
underwriter  was  held  to  be  discharged,  notwithstanding  the  lading  and  sail- 
ing were  under  a  mistaken  opinion  of  the  commander-in-chief  at  the  port  ol 
departure,  that  the  trade  was  law/bl.  Ikieker  ▼.  Mtd,  I  Johns.  Rep.  20. 
Jn  a  policy  on  comminunu  on  lawful  goods,  containing  the  aboye  warranty, 
It  will  apply  only  to  those  lawful  goods  upon  which  the  commissions  are  to 
arise,  though  the  insurer  know  not  of  contraband  of  war  being  on  board,  and 
the  assured  be  assignee  of  the  contraband  articles.  2h  Piey9ier  A  ChmUmr, 
^fardner,  1  Caines'  Rap.  4M. 
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*J.  and  S.  Watson  agmnst  Dblafield;    [*224] 


If  «a  ftasored,  having  written  several  letters  ordering  insoranoe^  and 
mitted  them  bjr  different  oonveyanceSi  arrive,  after  a  knowledge  of  a  losi; 
with  one  of  the  letters,  at  a  port  from  whence  it  is  forwarded  bj  the  poel^ 
,  he  is  bonad  to  ooontermaad  the  order  by  tlie  same  mail  On  a  moCioa  to 
set  aside  a  verdict^as  not  wairanted  bj  the  facts,  the  court  will  not  reoeiv« 
testimony  or  affidavits  to  supply  what  was  deficient  at  the  trial,  in  order 
to  prevent  a  new  investigation,  unless  the  testimony  be  incontrovertible 
in  its  nature,  such  as  a  record,  or  the  like.  If  the  testimony  be  for  the 
piupoee  of  affording  fbrtber  inquiry,  the  court  will  receive  It 

On  a  policy  of  insuraneei  on  13,600  dollar^  in  doubloom^ 
«l  and  ftom  Kingston  in  Jamaica  to  Baltimore. 

The  case  and  alignments  embraced  a  variety  of  points 
and  &otS|  but  as  the  decision  turned  on  one  principle  only, 
it  would  be  useless  to  detail  more  of  ^ther  than  is  applicar 
Ue  to  the  judgment  From  the  evidence  it  appeared  that 
Andreas  Finkin,  on  whose  account  the  insurance  was 
affected,  wrote,  on  the  16th  of  August^  1801,  a  letter  from 
Kingston,  addressed  to  Mr.  Stouffer,  of  Baltimore,  his  partp 
ner  in  this  transaction,  desiring  insurance  against  all  riaka^ 
to  be  effeeted  on  eight  hundred  and  fidy  doubloons  on 
board  the  Harriet  and  Ann,  Bhodes  master  from  Jamaica 
to  Baltimore.  Duplicates  and  triplicates  of  this  letter 
were  made^  but  by  what  vessel  they  were  sent,  or  through 
what  post-office  they  passed,  was  not  shown,  though  it 
was  proved  they  both  arrived  in  Baltimore  on  the  7th  of 
October  following.  As  to  the  original,  that  was  put  on 
board  a  vessel  called  the  friends,  bound  to  Boston.  After 
this  Finkin  embarked,  with  his  money,  in  the  Harriet  and 
Ann,  for  Baltimore,  as  insared,  but  she,  while  on  her  pas^ 
sage,  sprunk  a  leak,  in  consequence  of  which  she  was 
abandoned  by  Finkio  and  her  orew,  all  of  whom  were 
taken  on  board  a  ship  named  tihteLueyi  leaving  the  Harriet 
and  Ann  water^loggedt  so'  Aat  she,  with  the  money  on 
board,  in  all  probability  foundered  in  a  gale  of  wind. 
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which  shortlj  after  came  on.  Soon  after  being  taken  in 
by  the  Lucy,  Finkin  was  heard  to  saj  "  he  was  afraid  the 
Harriet  and  Ann  was  not  insured,  though  he  had  twice 
written  to  Mr.  Stoixfter  for  that  purpose."  A  few  days 
after  this  they  fell  in  with  the  Friends,  beating  up  for  Nor- 
folk, in  distress,  and  the  Lucy  being  destined  to  New  Eng- 
land,  Finkin  and  Bhodes  quitted  her  for  the  Friends,  in 
which  they  arrived,  on  the  80th  of  September,  at  Norfolk, 
which  is  a  regular  post  town.  On  the  1st  of  October  the 
master  of  the  Friends  delivered  his  letters  into  the  post* 
office  at  Norfolk,  and  with  them,  as  it  would  seem,  the 
letter  of  Finkin,  ordering  insurance.  This  appeared  from 
its  being  proved  that  the  post  from  Norfolk  arrived  at  Bal- 
timore in  seven  day8>  and  from  one  of  the  letters  for  insur- 
ing being  received  on  the  7th  of  October,  marked,  *'  Nor« 
folk,  Shp.  19."  While  at  Norfolk,  Finkin  wrote  a 
[*226]  letter  to  Boston,  *dated  the  1st  of  October;  on 
the  6th  he  joined  with  Bhodes  in  a  protest,  and 
after  remaining  there  seven  or  eight  days,  without  writing 
to  his  correspondent  in  Baltimore,  he  at  length  hired  a 
pilot-boat  to  take  him  there,  but,  from  adverse  windis^ 
could,  after  beating  five  days,  reach  no  further  than  Fell's 
Point,  from  whence  he  immediately  despatched  to  Mr. 
Stouffer  a  letter,  informing  him  of  the  loss  of  the  Harriet 
and  Ann,  which  arrived  at  Baltimore  on  the  14th,  and 
was  the  first  information  of  the  disaster,  given  to,  or  re- 
ceived by,  Mr.  Stouffer,  who  had,  on  the  8th,  written  to 
the  plaintifib  for  the  present  insurance,  which  was  effected 
on  the  twelfth. 

Upon  this  testimony  the  judge  chai^ged  the  jury  that  in 
point  of  law,  it  was  not  incumbent  on  Mr.  Finkin  to  have 
written  from  Norfolk,  countermanding  his  order  for  in- 
surance. 

The  jury  having  found  for  the  plainti£^  the  application 
now  made  was  to  set  aside  the  verdict  for  misdirection, 
and  because  Stouffer  knew  of  the  loss  when  he  gave  direc< 
taons  to  insure 
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Hoffman^  previous  to  eDtering  into  the  argament, 
offered  some  affidavits  and  papers,  agreed  to  be  read  in 
some  other  suits  on  the  same  policy,  should  a  new  trial  be 
ordered  in  this,  and  insisted  on  their  admissibility,  though 
making  no  part  of  the  case,  because  they  tended  to  sup- 
ply defects  in  the  testimony  upon  points  in  which  the 
defendant  rested  on  the  insufficiency  alone.  He  argued 
that  these  ought  to  be  received,  because  the  application 
was  to  the  discretion  of  the  court,  and  if  they  were  satisfied, 
from  the  documents  adduced,  that  the  facts  disputed  must 
be  established,  it  wduld  be  useless  to  award  a  new  inves- 
tigation to  establish  them.  The  practice  of  the  courj^  he 
said,  was  in  conformity  to  his  request.  In  Duncan  v.  Du- 
bois^ January  term,  1802,  it  became  necessary  on  the  trial 
to  show  a  private  act  of  congress.  The'  common  statute 
book  was  read,  and  a  verdict  found.  Application  was 
made  to  set  it  aside  for  admitting  improper  evidence  Be- 
tween the  trial,  and  the  time  of  making  the  motion,  an 
exemplification  had  been  received,  and  on  being  produced  a 
new  trial  was  refused,  because  the  defect  in  testimony  was 
supplied.  In  addition  to  this  authority  the  English  books 
furnished  similar  determinations.  In  Lysier  y.  MundeU^ 
1  Bos.  k  Pull.  427,  an  affidavit  was  received,  fisJsifying  the 
testimony  on  which  a  verdict  was  obtained,  though  the 
court  observed  it  was  unsual  so  to  do.  In  Hibbert  v.  Oarlar^ 
1  D.  &  E.  747,  after  argument,  and  a  new  trial 
refused,  an  affidavit  was  ^received,  and  the  former  [*226] 
determination  reversed.  Therefore  the  court  would 
certainly  receive  these  papers  to  support  a  verdict,  in 
which  justice  had  been  done.  As  it  is  done  to  show  testi- 
mony, 60  it  ought  to  establish  what  is  questioned 

Harison^  contra.  This  attempt  is  not  only  novel,  but 
too  dangerous  to  be  tolerated.  It  is  one  thing  to  show 
newly  discovered  evidence,  and  another  to  take  away  our 
right  of  rebutting. 
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£knt,  Ch,  J.  stoppiBg  HariaoTk  There  is  a  great  differ- 
«Doe  between  offering  evidtece  or  affidavits  to  open  an  in- 
qoiiy,  and  offering  them  to  abnt  out  investigation.  The 
cases  cited,  from  the  dedsions  of  Westminster  Hall,  were 
of  the  former  description ;  the  present  application  is  io 
dose  the  door  against  the  admission  of  new  light.  As  to 
the  determination  in  Duncan  v.  Dubois^  the  document  there 
adduced  plainly  established  that  no  farther  docidatioa 
could  be  shown.  It  could  not  have  been  controverted  by 
other  testimony.  But  we  are  now  called  upon  to  prevent 
controverting  that  which  is  controvertible.  The  papen 
/  can|iot  be  received. 

Spenceb,  J.  There  would  be  extreme  danger  in  per- 
mitting a  party  to  thus  read  affidavits,  which  the  opposite, 
side  has  had  no  opportunity  to  rebut,  and  thus  decide  the 
cause  ex  jparte^  when,  on  a  trial,  every  thing  contained  in 
the  depositions  might  be  disproved.  Were  wo  to  grant  the 
application,  it  would  be  a  precedent  for  our  hearing,  on  all 
subsequent  occasions,  what  ought  to  be  offeredonly  to  a  jury. 

Tompkins,  J.  Suppose  witnesses  should  be  uow  ready 
to  disprove  every  thing  contained  in  the  papers  offisred,  are 
they  to  be  shut  out?    The  application  must  be  refused. 

P^ndkkm^  tot  the  defendant  When  Finkin,  on  the  first 
of  October,  wrote  to  Boston,  he  had  the  same  opportunity 
of  writing  to  Baltimore,  and  his  silence  arose  only  from  a 
fear  that  the  insurance  was  not  effected.  He  might  not, 
perhaps,  have  been  able  to  recall  his  letter  ordering  insur- 
ance ;  but  as  he  was  on  the  spot  from  whence  it  yv^as  sent  at 
the  very  time  when  put  into  the  post-office,  and  then  was 
apprised  of  the  loss,  it  was  his  duty  to  have  forwarded  a 
countermand.  Wherever  a  party  has,  in  good  fiuth,  di- 
rected insurance,  if,  before  it  be  carried  into  executiotr,  he 
know  a  loss  has  taken  place,  he  is  bound  to  revoke  his 
commands,  when  by  ordinary  means  it  can  be  done.  Nay, 
if  he  possibly  may  know  it,  he  is  equally  under  an  obliga- 
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tion  80  to  do,  and  it  is  this  principle  which  has  ocQasiooed 
ihe  regulations  of  the  S8th  {Qiuere^  30,)  article  of 
the  ordinances  *of  Louis  XIV.  that  persons  living  [*227] 
within  any  distance  of  a  port,  at  which  an  account 
of  loss  arriveSj  shall  be  presumed  to  haye  obtained  know- 
ledge of  that  £tct^  within  such  a  time  as  the  news  would 
have  reached  them,  at  the  rate  of  a  league  and  a  half  per 
hour,  and  if  the  policy  be  effected  within  that  period,  it  is 
void,  on  account  of  the  presumed  fraud  Suppose  Einkin 
had  arrived  safely,  and,  on  his  arrival,  knew  the  letter 
with  orders  for  insurance  was,  at  the  time  when  writing  to 
Boston,  going  off  in  the  same  post,  would  he  not  have 
written  to  countermand  his  insurance,  and  save  his  pre- 
mium? Doubtless  he  would.  The  same  activity  is  re- 
quired to  be  exerted  in  favor  of  the  insurer,  and  therefore 
when  a  direction  for  insurance  can,  after  a  knowledge  of 
loss,  be  countermanded,  previous  to  its  being  carried  into 
execution,  it  must  be  done,  or  it  amounts,  in  law,  to  a  fraud. 
2  Emer.  187,  citing  Le  Guidon,  a  4,  and  the  ordinances  of 
Louis  XIV.  The  same  doctrine  is  found  in  the  Scotch  and 
English  authorities.  Orieue  v.  Toung^  Millar,  65.  Fitssher* 
bert  V.  Mather^  1  D.  &  E.  12.  Finkin  knew  his  letter  for 
insurance  was  on  board  the  ship  in  which  he  arrived.  He 
knew  this  letter  must  necessarily,  and  according  to  the  act 
of  congress,  be  put  by  the  captain  into  the  post-office  at 
Norfolk ;  he  ought,  then,  to  have  accompanied  it  with  one 
giving  an  account  of  the  loss. 

Biggs  and  Hoffman^  contra.  The  evidence,  as  stated  in 
the  ease,  does  not  establish  that  Finkin  wrote  to  Boston  by 
the  mail.  He  might  have  sent  his  letter  by  a  vessel.  But 
it  is  a  mistake  to  say  he  was  bound  to  write.  Th^e  is  no 
settled  principle  requiring  it  of  an  assured,  under  circum- 
stances like  these.  The  authorities  cited  from  Millar,  and 
D.  &  E.  only  show  that  if  a  single  letter  ordering  insurance 
be  sent  off  after  knowledge  of  a  loss,  it  is  in  law,  if  thece 
*  be  no  other  order,  fraudulently  transmitted.    Bat  here  three 
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letters  were  written  and  sent  off  by  three  different  convej« 
anoes,  long  antecedent  to  the  disaster.  Finkin's  arrival  al 
a  port  where  onl  j  one  letter  was,  did  not  give  him  a  power 
over  the  others.  Thej  were  be jond  his  control.  We  con- 
tend that  the  act  by  which  insurance  ^as  directed,  having 
been  executed,  and  th^  letters  fairly  sent  on  their  rout^  the 
assured  had  a  right  to  be  passive,  and  take  his  chance.  He 
had  not,  as  in  the  cases  cited,  the  power  to  stop  all  the 
orders.  The  reasonings  of  the  French  authors,  as  to  firaud 
in  policies,  are  not  applicable  to  our  code.  By  their  ordi- 
nances, certain  acts  are  required  to  be  done ;  when  they  are 

omitted,  their  law  raises  the  presumption  of  fraud. 
[*228]    *With  us  fraud  is  never  to  be  presumed ;  it  must 

be  found  by  a  jury.  With  them  it  is  matter  of 
law ;  with  us  matter  of  fact;  and  the  very  verdict,  there- 
fore, is  proof  against  its  existence.  Besides,  these  very 
ordinances  have  been  found  so  impolitic,  that  it  has  been 
necessary  to  frame  a  particular  clause  to  obviate  their 
baneful  effects.  The  French  policies,  therefore,  run  "  good 
or  bad  news  not  to  affect"  As  there  is  not,  by  our  law, 
any  fraud  to  be  presumed  from  the  circumstances  of  the 
case,  it  was  matter  for  jury  consideration,  and  they  have 
determined. 

Barison,  in  reply.  Great  as  the  power  of  the  jury  is  in 
itself,  and  properly  and  constitutionally  great  as  it  ought 
to  be,  yet  I  know  that  this  court  exercises  a  control  over 
them,  whenever  they  have,  from  the  facts  before  them, 
drawn  wrong  conclusions.  Those  facts  upon  principles  of 
good  faith,  which  peculiarly  govern  in  cases  of  insurance, 
made  it  a  legal  duty  to  give  information  of  the  disaster 
instantly  on  arriving,  as  the  order  for  insurance,  then 
known  to  be  going  from  the  very  spot  where  Finkin  was, 
would  otherwise  induce  a  belief  the  vessel  was  in  safety. 
In  the  case  cited  from  Millar,  the  loss  was  not  known  till 
an  hour  after  the  time  at  which  the  mail  usually  departed ; 
yet,  because  no  endeavor  was  made  to  countermand,  and  it 
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was  proved  that  it  might  haye  been  effectually  made,  the 
policj  was  held  to  be  void.  Had  Mr.  Finkin  written  on 
the  first  day  of  the  month,  the  letter  would,  by  the  course 
of  the  post,  have  been  received  in  Baltimore  on  the  7th, 
and  thus  have  prevented  the  order  being  sent  off  on  the 
8th.  It  is  no  answer  to  say,  Finkin  might  not  have  been 
acquainted  with  the  regulation  at  the  post-office,  or  even 
that  Norfolk  was  a  post  town.  As  it  was  his  duty  to 
write,  it  was  his  duty  also  to  inquire.  But  the  presump- 
tion of  law  is,  he  was  acquainted  with  the  course  of  busi- 
ness relating  to  a  transaction  he  was  bound  to  perforni. 
When  doubtful  whether  the  insurance  was  effected  or  noty 
it  was  a  point  of  good  faith  to  communicate  the  loss. 

Livingston,  J.  delivered  the  opinion  of  the  court  It  is 
contended  on  the  part  of  the  defendant,  either  that  Stouffer, 
when  he  gave  the  order  for  insurance,  knew  of  the  loss  of 
the  Harriet  and  Ann,  (in  which  case  the  policy  would 
certainly  be  void)  or  that  Finkin  might,  and  ought  to,  have 
oonmiunicated  to  his  partner  information  of  the  accident, 
immediately  after  his  arrival  at  Norfolk,  because  this  would 
have  prisvented  the  insurance,  and  that  his  neglect- 
ing so  to  do  was  a  constructive,  or  *a  positive  [*229] 
fraud,  either  of  which  will  equally  vacate  the  in- 
surance. 

As  to  the  first  allegation,  that  Stouffer  knew  of  the  loss 
when  he  wrote  his  letter  of  the  8th  October,  1801,  we  are 
aU  satisfied  that  it  is  unsupported  by  any  testimony  what- 
ever. There  can  be  no  doubt  that  he  had  no  intelligence 
of  the  misfortune  until  the  14th  of  that  month,  and  that  he 
acted  with  perfect  good  faith  in  ordering  the  insurance. 
There  is  no  room,  therefore,  to  impute  to  him  fraud  or  im- 
propriety. Were  the  cause  relieved  fipom  every  embarrass- 
ment but  what  arises  from  his  agency,  we  should,  without 
difficulty  or  hesitation,  say  that  justice  has  been  done,  and 
refuse  a  new  trial.  The  conduct  of  his  partner,  however, 
is  not  so  free  from  exception.    If  it  has  not  been  such  as 
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<he  defendant  had  a  right  to  expect^  or  the  roles  of  law  im- 
posed, not  onlj  he,  but  all  those  oonoemed  with  him,  and 
who  are  of  course  answerable  for  his  acts  or  negligence, 
must  suffer.  The  case,  as  it  respects  the  behaviour  of  Fin- 
kin,  is  not  without  drffioulty.  If  his  letters  of  the  16th 
August,  directing  insurance,  were  written  in  good  faith, 
«nd  sent  in  season,  he  might  8U{q)ose  that  ais  be  had  fiiirly 
Tun  the  risk  of  paying  a  premium,  it  was  not  incumbettt 
t)n  him,  even  after  a  loss,  to  take  an j  step  to  his  own  pira- 
judice.  In  this  yiew  of  the  subject,  perhaps  no  actual 
fraud  is  to  be  imputed  to  him ;  nor  do  we  mean  to  saj  that 
in  all  cases  whatever,  it  is  the  duty  of  a  party  who  has  di- 
rected an  insurance  to  send  immediate  notice  to  bis  agent 
of  every  disaster  which  happens  with  a  view  of  defeating 
orders  given  in  sinceri^,  merely  because  it  is  possible  the 
countermand  may  arrive  in  season.  That  question  is  not 
now  before  us,  and  when  it  occurs  will  require  very  serious 
deliberation.  We  are  now  called  on  to  say  whether,  if  a 
person,  having  sent  orders  to  insure  from  a  foreign  country, 
ahall  afterwards  arrive  in  the  neighbourhood  of  Ihe  port  to 
which  his  letters  are  transmitted,  and  on  board  of  a  vessel 
in  which  he  knew  one  of  them  to  be,  under  apprehensions 
also  of  insurance  not  being  effected,  he  be  not  bound  to 
give  his  agent  information  of  a  loss  by  the  same  mail  whidi 
he  must  have  known  would  carry  his  letter  ? 

The  counsel  for  the  defendant  have  referred  us  to  the 
88th  article  of  the  celebrated^'  ordonnanee  de  Ja  marine^^  of 
Louis  XIY.  to  Pothier  on  Insurance,  c.  1,  &  24,  to  Yalin, 
vol.  2,  94,  to  2  Emerigon,  187,  and  to  Le  Guidon,  c.  4. 

This  article  of  the  ordinance  which  has  been 
[*280]  cited  '^  annuls  *all  insurances  ma^e  after  the  loss,  or 
or  arrival  of  the  property  assured,  if  the  assured 
knew  or  might  have  known  of  the  former,  or  the  assurer 
of  the  latter,  before  the  signature  of  the  policy,"*  The 
ordinance  then  defines  what  shall  amount  to  presumptiye 
evidence  of  such  knowledge ;  but,  without  investigating 
the  propriety  of  this  regulation,  it  is  sufficient  to  naj  that 
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'  ihis  rule^  in  the  extent  heie  prescribed,'  has  not  been 
adopted  either  in  England  or  in  this  oountry.  It  is  not 
sufficient  that  the  assured  might  have  known  of  the  loss. 
It  must  be  proved  that  he  did  know  it :  and  in  manj  cases 
he  may  even  know  of  the  loss  at  the  time  of  subscribing 
the  policy,  and  yet  the  insurance  be  valid ;  as  in  the  pre- 
sent case,  if  the  policy  had  been  subscribed  on  the  80th  of 
September,  1801,  it  would  have  been  effectual,  although 
Finkin  then  knew  of  the  loss.  But  little  light,  therefore, 
will  be  reflected  on  the  present  question,  either  from  this 
ordinance  or  the  commentaries  on  it  Emerigon,  it  is  true, 
in  treating  of  insurances  made  by  agents,  (voL  2,  p,  148,) 
declares  a  policy  void,  *^  if  the  principal,  being  informed  in 
time  of  an  accident,  do  not  revoke  his  order."  In  can* 
formity  with  this  principle  we  find  a  decision  in  the  court 
.of  session,  in  Scotland,  reported  by  Millar,  p.  65.  It  is  the 
case  of  Chreive  against  Young.  On  the  10th  of  December, 
1799,  Greive  wrote  to  his  correspondent  in  Edinburgh  to 
insure  his  vessel.  This  letter  was  sent  on  the  evemog  of 
the  10th  to  the  Press,  five  miles  off,  on  the  London  load, 
where  it  would  be  taken  up  by  the  post  early  the  next 
morning.  The  letter  arrived  at  Edinburgh  about  six 
o'clock  in  the  afternoon  of  the  11th,  and  insurance  wis  ef** 
fected.  At  ten  o'clock  on  the  morning  of  the  lltb,  Idie 
ship  sunk  in  the  sight  of  Qreive.  The  post  left  the  Presi 
usually  before  seven  in  the  morning,  but  oftentimes  as  lake 
as  nine,  ten  or  eleven,  and  sometimes,  though  seldom,  not 
before  one  or  two  in  the  aftemocm.  On  the  11th  at 
December  the  post  did  not  leave  it  till  near  ten.  It  was  de- 
termined that  Grieve  ought,  by  express,  to  have  infbrmed 
his  correspondent  at  Edinburgh  of  the  disaster,  to  preyent 
insurance,  as  he  had  reason  to  think  an  express  would  have 
reached  Edinburgh  in  time  for  that  purpose.  The  cause 
being  removed  into  the  court  of  session,  they  thought  it 
was  not  incumbent  on  Greive  to  send  an  express,  but  being 
satisfied  that  he  had  time  to  countermand  the  insuianoe  in 
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the  ordinary  coarse  of  the  post,  and  that  it  was  his  duty  to 
have  done  so,  judgment  was  given  for  the  underwriters. 

In  the  case  otFUzherberty.  Mather,  in  the  king^s 
[^81]  bench  *of  England,  an  insurance  was  held  not  re- 
coverable because  the  agent  of  the  assured,  who 
had  written  him  a  letter,  on  the  16th  September,  1782,  in- 
forming him  of  the  sailing  of  a  vessel  in  which  he  had 
shipped  certain  property  on  his  account,  on  which  letter  in- 
surance was  effected,  neglected  to  send  him  information  of 
her  loss,  which  came  to  his  knowledge  the  next  morning. 
**  The  agent,"  says  Lord  Mansfield,  in  delivering  his  opi- 
nion in  this  cause,  "  acted  honestly  when  he  wrote  the  let 
ter ;  but  on  the  16th,  at  night,  he  heard  the  ship  was  on 
shore,  and  the  next  morning  he  knew  that  she  was  lost 
The  post  did  not  go  out  till  the  afternoon  of  that  day,  there- 
fore  he  had  fall  opportunity  to  send  an  account  of  the  loss.'' 
This  last  decision,  it  must  be  confessed,  bore  extremely 
hard  on  the  assured,  because  Thomas,  b^ing  his  agent  only 
for  the  purpose  of  making  the  shipment,  it  might  well  bo 
supposed,  by  himself  and  others,  that  his  agency  ceased  as 
soon. as  the  goods  were  on  board,  and  he  had  sent  on  the 
invoice  and  bill  of  lading.  It  proceeds,  however,  as  well 
as  the  case  from  Millar,  on  the  principle  relied  on  by  the 
defendant,  that  orders  for  insurance  must  be  revoked,  after 
A  loss,  where  there  is  a  probability  the  revocation  will  arrive 
in  time.  Nop  will  this  appear  unreasonable,  when  we  re- 
collect how  much  an  underwriter  is  in  the  merchant's 
power.'  He  may  lose  the  chance  of  insuring,  not  only  by 
hearing  himself  of  the  safe  arrival  of  the  property,  but,  is 
exposed  to  every  possible  diligence  and  activity,  which  in- 
terest will  inspire,  and  which,  of  course,  will  be  exerted  by 
the  other  party  to  prevent  an  insurance  in  such  an  event. 
Not  only  the  mail,  but  expresses,  will  be  resorted  to,  to 
convey  the  important  intelligence.  If,  then,  a  person  be 
permitted,  in  this  way,  to  prevent  an  insurance,  or  an 
order  given,  in  good  faith,  and  thus  deprive  the  assurer  of 
a  premium,  there  is  no  hardship  in  imposing  on  him  a  rea- 
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Bonable  diligence,  in  communicating  a  disaster,  so  longaa 
Ruch  information  may  very  probably  be  expected  to  arrive 
in  time.  He  should  not  be  allowed  to  be  active  to  save  a 
premium,  and  passive  in  obtaining  an  indemnity  against  a 
loss,  which  has  happened  early  enough  to  be  communicated| 
by  ordinary  diligence,  to  the  underwriter.  If,  in  the  present 
ctise  the  Harriet  and  Ann  had  arrived  safe  at  Norfolk  on 
the  same  day  with  the  friends,  no  ,one  can  doubt  that  Mr.' 
Finkin  would  have  tried  to  stop  his  letter  in  transitu^  or 
would  immediately  have  despatched  an  express  to 
Baltimore  or  at  least  have  written  by  *the  first  [*282] 
mail ;  in  which  case,  insurance  would  not  have 
been  made.  This  arriving  in  a  vessel  on  board  of  which 
was  one  of  his  letters  directing  insurance,  and,  under  ap« 
prehensions  that  none  was  effected,  are  circumstances  which 
have  very  great  influence  on  -our  decision.  He  had  reason 
to  believe,  when  he  arrived  at  Norfolk,  that  no  insurance 
was  made,  and  must  therefore  have  known  that  it  was  in 
his  power  to  prevent  it.  It  cannot  be  believed  he  was 
unable  to  get  a  letter  into  the  pos^office,  at  that  place,  and 
still  less,  that  he  was  ignorant  that  his  letter  to  Mr. 
Stouffer,  which  was  on  board  the  Friends,  would  be  lodged 
there  by  the  captain.  There  is  something  said  of  hia 
being  sick  part  of  the  time,  but  it  will  be  remembered, 
that  on  the  1st  of  October,  he  wrote  to  Mr.  Merry, 
and  on  the  16th,  he  was  on  shore.  It  was  as  easy  to 
write  to  Mr.  Stouffer  as  to  Mr.  Merry,  and  if  too  un- 
well to  go  on  shore,  he  might  easily  have  sent  it  to 
the  post^of&ce. .  It  is  not  very  clear  that  he  might  not  have 
obtained  from  the  captain  of  the  Friends  possession  of  his 
own  letter  to  his  partner,  if  he  had  asked  for  it  Perhaps, 
however,  this  could  not  be  done,  as  masters,  who  arrive  in 
the  United  States,  are,  by  law,  to  deliver  to  the  postmaster 
all  letters  which  are  brought  in  their  vessels.  Be  this  aa 
it  may,  Finkin  must  either  be  presumed  conusant  of  the 
law  on  this  subject,  in  which  case  he  would  know  that  hia 
letter  would  be  put  in  the  post-office^  or  he  must  have  in- 
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quired  of  the  captain  what  would  be  done  with  it,  who 
would  have  given  him  this  information.  His  permitting  thui 
letter,  then,  to  go  forward,  under  circumstances  of  this  na 
tore,  without  taking  any  one  step  to  counteract  its  effect, 
must  be  deemed,  if  not  a  misrepresentation,  at  least  so  gross 
a  n^lect  as  to  vacate  the  contract  altogether.  His  silence 
and  inactivity  could  hardly  have  been  accidental.  A  de- , 
signing  man  would  reason,  as  it  is  too  probable  he  did, 
''  My  other  letters  may  not  yet  have  reached  Baltimore ; 
my  only  hope,  therefore,  is  on  the  one  which  will  be  for- 
warded by  the  Captain  of  the  Friends ;  I  will,  then,  let  this 
go  on  and  say  nothing  of  the  accident  until  it  has  been 
acted  on."  Such'  reasoning  Cannot  be  endured.  It  will 
not  help  the  plaintiff  to  say  that  the  other  letters,  or  one 
of  them,  might  have  come  to  hand.  To  this  an  answer 
has  already  been  given.  Mr.  finkin  himself  thouglit 
otherwise,  and,  at  any  rate,  it  was  no  excuse  for  letting  a 
letter  go  on  uncontradicted,  after  the  loss  was  known.  If 
the  other  letters  had  miscarried,  the  insurance 
[*238]  *would  have  been  effected  on  the  one  thus  im- 
properly forwarded.  Another  answer  is,  that  as 
this  letter  did  go  on,  he  should  at  least  have  given  the  un- 
derwriters, who  wer6  so  much  in  his  power,  a  chance  of  re- 
ceiving timely  information  of  the  loss.  Had  this  been  done 
and  insurance  affected  on  either  of  the  other  letters,  all 
would  have  been  safe.  The  principle  of  the  decisions, 
which  have  been  cited,  and  which  we  here  adopt,  will  pre-' 
vent  frauds,  will  place  the  assurer  on  a  more  equal  footing 
with  the  merchant,  will  produce  good  faith  in  transactions 
of  this  nature,  and  not  leave  it  in  the  power  of  a  crafty  or 
designing  man,  to  make  his  own  advantage,  to  the  preju- 
dice of  a  third  .person,  of  every  circumstance  which  may 
happen,  be  it  disastrous  or  otherwise.  Upon  the  whole, 
therefore,  after  mature  deliberation,  we  think  the  judge 
who  tried  this  cause  was  mistaken  in  his  charge,  and  that 
it  was,  under  all  the  circumstances  of  this  case,  incumbent 
on  Finkin  to  have  written  to  his  partner,  apprising  him  of 
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tiie  loss  of  the  Harriet  and  Ann,  and  that,  not  having  done 
00,  a  new  trial  must  be  granted,  with  costs  to  abide  the 
erent  of  the  8ait(a) 

New  trial 


Hallocic   against  BoBiNSON. 

1  *  plaintiff  declare  in  trenpafis  generally,  and  the  defendant  plead  Wierum 
lenementom^  setting  out  the  doae  with  metes  and  bounds,  the  plaintiff 
tfionld  new  assign.  If  he  do  not^  and  conclude  with  an  arennent,  it  ia 
&tal  on  special  demurrer.  Amendment  allowed,  on  payment  of  ooets^ 
after  demurrer  argued,  and  the  judgment  of  the  court  pronounced,  though 
an  amendment  had  once  before  been  granted. 

On  demurrer  quare  clavsum  fregU. 

The  plaintiff  declared  generally,  for  breaking  and  enter* 
inghis  close  in  the  township  of  Brookhaven.  The  defend* 
ant  pleaded  liberum  tenementum^  specifying  and  setting  it 
out  by  metes  and  bounds.  To  this  the  plaintiff,  without 
new  assigning,  replied  his  own  freehold,  traversing  the  free- 
hold of  the  defendant,  and  concluding  with  an  ethocpanUiu, 
praying  his  damages.  The  defendant  demurred  specially, 
and  showed  for  cause  a  variety  of  reasons,  but  relied  prin- 
cipally on  the  want  of  a  new  assignment^  and  the  not  con- 
eluding  to  the  country. 

Sanford,  for  the  demurrant.  The  replication,  we  contend, 
is  defective.  The  law  in  actions  of  trespass  is  this :  The 
plaintiff  may  declare  generally  for  a  trespass  in  a  certain 
town,  or  he  may  particulscrize  the  close,  give  it  a  name,  and 
set  it  out  with  metes  and  bounds.  In  the  latter  case  the 
defendant  is  bound  to  answer  to  a  trespass  in  that  close. 
In  the  former  the  defendant  may  plead  liberum  tenementum^ 

(a)  See  this  case,  1  Johns.  Itep.  150,  and  the  special  verdict  on  the  new 
trial  granted  In  the  text,  upon  which  the  court  ordered  Judgment  ibr  tfit 
defendant 
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and  particularize  the  locus  in  qttjo.  If  this  be  donCi 
[*284]    the  plaintiff  has  but  two  *modes  in  which  to  reply. 

He  must  either  new  assign,  or  admit  the  trespass 
committed  in  the  place  specified  in  the  plea,  and  take  issue 
on  its  being  the  freehold  of  the  defendant.  If  so,  the  (][ues« 
tion  then  is,  is  this  such  a  replication  ?  In  all  other  cases, 
where  there  is  not  due  certainty  in  the  first  instance,  it  is 
ground  for  a  demurrer.  In  trespass,  to  compel  to  this  cer- 
tainty, pleaders  have  framed  the  common  bar,  which  drives 
the  plaintiff,  by  a  new  assignment,  to  that  precision  which 
he  ought,  in  his  declaration,  to  have  adopted,  and  takes 
from  him  the  advantage,  he  would  otherwise  acquire  by 
this  general  mode  of  declaring,  of  giving  in  evidence  a 
trespass  in  any  close  in  the  town.  If  it  was  meant  to  rely 
on  the  trespass  committed  in  the  close  specified  in  the  de- 
fendant's plea,  the  plaintiff  should  have  taken  issue  on  its 
being  the  freehold  of  the  defendant,  and  have  concluded  to 
the  country.  Either  of  these  causes  of  demurrer  are  fatal 
to  the  replication. 

Woodsy  contra.  The  principles  of  pleading,  in  this  form 
of  action,  are  not  controverted.  As  to  the  replication  in 
question,  in  Lilly,  440,  there  is  a  precedent  exactly  similar. 
The  issue  was  open  to  tlfe  defendant,  who  might  have  taken 
it  on  the  traverse.  Esp.  N.  P.  410 ;  Bull.  N.  P.  93 ;  Stra. 
871.(a) 

Sanford,  in  reply.  The  entry  in  Lilly  contains  nothing 
incompatible  with  what  has  been  stated.  The  plaintiff 
there  set  out  his  close  with  certainty  by  name.  Therefore 
the  object  of  the  defendant  here  was  answered.  Where 
the  plaintiff  takes  issue  on  the  place,  as  alleged  in  the  plea, 
he  must  conclude  to  the  country.    The  replication  is  as 

(a)  Baynham  y.  Maiheioa.  The  rule  is,  wherever  the  whole  sabstanoe  of 
Ihe  plea  ia  pat  in  iflsue  by  the  replication,  you  may  conclude  to  the  country, 
notwitbatanding  the  trayerse.  When  thia  ia  not  the  caae,  there  must  be  an 
ayerment.    See  Manhattan  Company  y.  MWer^  arUe^  61,  n.  (a.) 


IJBJW  YORK,  NOVEMBER,  1804.  .  2S4 

Van  Oott  v.  Neg^s. 

g^U^ral  as  the  deolaration,  and  no  answer  to  the  plea  of 
freehoId|  in  the  close  set  forth  by  the  defendant  In  6  Baa 
Abr.  by  Gwillim,  620,  citing  Lutw.  1399,  it  is  laid  down 
1^  settled,  that  when,  to  a  plea  of  Wjerum  tenementum,  the 
plaiptifT  (Joes  not  new  assign,  he  must  take  issue  on  the 
plea,  and  conclude  to  the  country. 

Kekt,  Ch,  J.  The  replication  is  evidently  no  answer  to 
the  plea  of  the  defendant,  setting  forth,  by  specific  metes 
and  bounds,  a  particular  close  as  his  freehold.  The  plain- 
tiflf  replies  only  that  the  close  in  the  declaration  is  his  close, 
but  says  nothing  as  to  the  specific  close  in  the  plea,  which 
is  left  totally  unanswered.  If  the  plaintiff  had  averred  the 
dose  in  the  plea  to  be  his,  he  ought  perhaps  to  have  ten- 
dered an  issue.  As,  however,  we. think  the  plain- 
tiff should  have  new  assigned,  ^it  is  unnecessary  [^36] 
to  decide  iu  what  ma^uner  his  replication  should  ' 
have  oonoluded. 

Woods  applied  for  leave  to  amend  on  costs. 

Sanford  resisted,  as  there  had  been  one  aroendment  with- 
out costs,  and  hoped,  if  it  were  grarOted,  it  would  be  on 
pfjinent  Qf  those  formerly  incurred. 

Kent,  Ch.  J,  Amend  on  payment  of  the  costs  of  this 
^emurrer. 

Judgment  for  the  demurrant,  with  leave  to  amend. 


Vak  Oott  against  NEGua 

Iu  trea|MM«i  in  tl^e  common  pleaa,  for  rnnning  foul  of  the  plaintiff's  vessel,  if 
he  recover  only  six  cents  damages  and  six  cents  costs,  lie  most  pa/  oosta 
IQ  the  Mendsnt. 

Tr^fass  on  t^e  case,  brojugKt  in  the  common  plea^ 
a^nst  the  defendant,  for  so  negligently  and  unskilfnl]|y 
Vol.  IL  43 
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managing  his  vessel,  that  she  ran  foul  of  and  injared  the 
vessel  of  the  plaintiff,  and  disabled  some  of  his  sailors. 
The  jury  found  a  verdict  for  the  plaintiff,  with  six  cents 
damages,  and  six  cents  costs.  It  was  submitted  to  the 
court,  to  determine  whether  the  plaintiff  should  recover  his 
costs,  or  pay  costs  to  the  defendant. 

Per  Ouriam.    We  think  the  defendant  entitled  to  receive 
costs  from  the  plainti£ 

Costs  to  the  defendant 


ScHUTLEB  against  Van  Deb  Veeb. 

tfan  award  state  that  which  is  to  be  done  bj.the  plaintiff  so  nnoertain)/ 
that  the  defendant  cannot  compel  performance,  it  is  latal  6n  demurrer, 
though  the  plaintiff  in  his  replication  show  a  breach  in  a  part  that  is 
certain  and  good. 

This  was  an  action  on  an  arbitration  bond,  the  declara- 
tion  ;n  the  common  form. 

The  defendant  demanded  oyer  of  the  condition,  which 
was  set  out  in  the  following  words :  "  The  condition  of  this 
obligation  is  such,  that  if  the  above  bounden,  John  Van 
Der  Veer,  his,  &c.,  do  well  and  truly  pay  to  the  above 
named  John  Schuyler,  his,  &c.,  the  full  sum  of  one  hun- 
dred pounds,  of  good,  &c.  on  the  10th  day  of  December 
next,  if  the  said  John  Van  Der  Veer  does  not  abide  by  the 
award  of  ,  arbitrators  indifferently  chosen  to  settle  all 

matters  of  controversy,  then  this  obligation  to  be  void,"  &c. 

To  this  the  defendant  pleaded  no  award. 

The  plaintiff  replied  showing  an  award,  that  all  contro- 
versies touching  the  premises,  in  the  submission  mentioned, 
should  cease ;  that  the  said  John  Schuyler  and  John  Van 
Der  Veer  should  finish  the  house  between  them,  and 
be  so  far  complete  as  to  board  it  over  the  roof,  and  the 
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floor  all  complete,  and  a  chimney,  and  if  the  *said  [*286] 
John  Van  Der  Veer  should  keep  the  stove,  then 
he  should  paj  John  Schujler  fifty  shillings  for  it ;  that 
Van  Der  Veer  should  pay  Schuyler  eleven  pounds  ten 
shillings ;  that  the  costs  of  the  arbitration  should  be  jointly 
borne,  and  the  parties  pass  receipts  to  each  other  from  the 
beginning  of  the  world.  The  replication  then  stated  a 
breach  in  not  paying  the  eleven  pounds  ten  shillinga  To 
this  the  defendant  demurred,  and  showed  for  causes  that 
the  plaintiff  had  not  alleged  performance  of  what  he  by  the 
award  ought  to  have  done ;  that  the  award  was  uncertain 
and  inconclusive,  in  not  specifying  what  house  Schuyler 
and  Van  Der  Veer  were  to  finish,  nor  the  materials  with 
which,  nor  the  person  for  whose  benefit  it  was  to  be  finished ; 
and  also  in  not  making  it  appear  for  keeping  what  stove 
Van  Dex  Veer  was  to  pay,  and  in  not  ascertaining  the  pro- 
portion of  costs  each  one  was  to  pay,  and  to  whom.  |jastly, . 
that  personal  services  were  awarded.  On  this  demurrer, 
in  which  the  plaintiff  joined,  the  cause  now  came  before 
the  court 

HUdrethf  for  the  plaintiff.  The  ancient  authorities  obliged 
the  plaintiff  to  show,  after  having  set  forth  the  award,  per- 
formance on  his  part  of  those  acts  which,  by  the  award,  he 
was  ordered  to  do,  except  when  those  things  to  be  done 
by  the  defendant  formed  a  condition  precedent  Modern 
adjudications  have  narrowed  these  decisions,  and  reduced 
their  applicability  to  two  cases  j  1st  Where  the  acts  to  be 
done  by  the  plaintiff  are  so  doubtfully  set  down,  that  their 
performance  cannot  be  compelled,  and  the  whole  award 
would  be  void  for  want  of  mutuality ;  2d.  Where,  by  the 
terms  of  the  award,  the  acts  which  he  is  to  perform  make 
a  condition  precedent  Here  nothing  appears  to  be  awarded 
the  defendant  which  he  can  claim  to  his  use,  therefore  no 
acts  to  be  done  by  the  the  plaintiff  which  can  form  a  con- 
dition precedent  If  it  is  urged  that  there  is  then  a  want 
of  mutuality,  it  is  sufficient  to  say  releases  are  awarded,  and 
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tbat  has  always  been  held  to  be  a  mutual  benefit.  HarriB 
V.  Knipe^  X  Lev.  68.  But  allowing  many  of  the  objections 
to  hold,  the  award  Is  good  in  that  part  which  orders  the 
payment  of  eleven  pounds  ten  shillings.  It  is  there  the 
breach  is  laid,  and  whatever  may  be  the  fate  of  the  other 
parts,  this,  showing  a  good  cause  of  action,  is  conclusive 
for  the  plaintiff  In  Fox  v.  Ani/A,  2  Wils.  268,  the  plead- 
ings were  similar  to  the  present  case,  and  it  was  ruled,  that 
as  the  breach  was  well  assigned  in  that  part  of  the  award 

whicl^  directed  the  payment  of  sixteen  pounds  ten 
[*2S7]    shillings,  *and  that  breach  stood  confessed  by  the 

defendant's  demurrer,  the  plaintiff  was  entitled  to 
judgment.  The  reason  is  obvious ;  any  one  breach  is  a 
forfeiture,  and  a  recovery  for  that,  is  a  bar  to  any  future 
action  on  the  same  bond.  So  in  Addison  v.  Chray^  2  Wils. 
293,  among  a  variety  of  acts  to  be  done,  general  releases 
and  payment  of  a  specific  sum  were  ordered ;  the  breach 
was  laid  in  not  paying  the  money,  and  it  was,  without 
hesitation,  determined  the  action  was  well  brought 

Cody^  contra.  The  condition  of  the  bond  is  in  the  al- 
temative,  either  to  pay  one  hundred  pounds,  or  abide  by 
the  award.  The  non-performance,  therefore,  of  the  award, 
is  not  a  forfeiture  of  the  bond,  for  the  defendant  might  have 
paid  the  one  hundred  pounds  to  exempt  himself  from  its 
performance.  The  plaintiff  therefore,  by  the  mere  allega- 
tion of  a  breach,  does  not  show  any  cause  of  action.  4 
Bac.  Abr.  (old  ed.)  185.  The  court  cannot  presume  the 
one  hundred-  pounds  were  not  paid.  The  uncertainty  of 
the  award  is  manifest ;  and  it  may  be  doubted  how  far  any 
averment  could  have  reduced  to  a  sufficient  certainty  the 
vague  expressions  of  "  the  house''  and  "  the  stove."  If  in- 
tended  for  the  benefit  of  the  defendant,  as  perhaps  the  pay- 
ment ordered,  of  the  eleven  pounds  ten  shillings,  may  sug* 
gest,  yet  if  it  be  so  uncertainly  set  forth  that  be  oould  not 
compel  performance,  and  pexformance  is  not  averred,  the 
award  is  bad  in  Mo.    Kyd,  169,  170, 178,  174. 
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HmoU,  ia  reply.  The  one  hundred  pouilds  mentioned 
in  the  condition  of  the  bond  ate  nothing  more  than  a  super- 
added penalty.  It  was  unnecessary,  therefore,  to  allege 
the  non-payment  Had  it  been  paid,  it  ought  to  have 
been  shown  by  the  defendant,  as  it  would  have  oonstitutied. 
a  defence  to  the  action.  As  nul  agard  is  pleaded,. it  may 
be  a  question  whether  the  payment  of  the  one  hundred 
poUndd  eould  be  urged.  By  such  a  plea,  the  defendant 
admits  tbat  if  there  be  an  award,  and  a  breach  shown,  h^ 
is  liable  to  tfab  penalty  of  the*  bond.  To  render  an  award 
void  for  uncei*tainty,  it  must  be  such  an  uncertainty  ad  ia 
BO  to  the  parties.  ''The  house"  and  'Hhe  stove"  Were 
known  to  them,  and  might  hive  been  identified  by  aver- 
ments. In  iSS^fe  V.  Tride,  (1  Sid.  54,)  an  award  that  one 
should  keep  and  enjoy  *'  the  goods,"  paying  so  much  money, 
was  held  to  be  a  valid  award.  So,  where  a  certain  sum 
was  directed  to  be  paid  towards  rqmration  of  the  house, 
wilhout  saying  what  house.  Hopper  v.  Saeher,  1  Keb.  78& 
It  must  be  intended  Ae  house  and  Ae  stove  in  the 
pleadings  were  *thos6  in  dispute ;  and  if  the  award  [^88] 
be  final,  then  it  is  mutual  within  the  meaning  of 
the  law. 

LrviNQSTOK,  J.  l%e  defendant  has  assigned  the  fi>llow- 
ing  causes  of  demurrer: 

1.  That  the  plaintiff  has  not  alleged  his  doing  those 
things  which,  by  the  award,  were  to  be  done  and  per^ 
formed  by  him. 

2.  Because  it  does  not  appear  by  what  authority  the 
award  was  made. 

8.  Because  the  award  is  uncertain,  and  inconclusive  in 
its  not  appearing  therefrom  ^'tvhat  house^^  the  parties. were 
to  finish  between  them,  or  with  Virhat  materials,  or  for 
whose  benefit  it  was  to  be  finished;  or  for  ''what  stove" 
the  plaintiff  was  to  receive  fifty  shillings,  or  what  costs  the 
parties  were  to  pay,  or  what  proportion  each  was  to  pay, 
or  to  whom  they  were  to  be  paid. 
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4.  Because  that  part  of  the  award  which  relates  to  finish- 
ing the  house,  is  an  award  of  personal  service. 

I  shall  consider  onlj  the  third  objection,  for  that  beings 
in  my  opinion,  fatal,  renders  it  unnecessary  to  examine 
either  of  the  others. 

The  intention  of  all  parties  to  an  arbitration,  is  to  have 
their  controversies  finally  settled,  and  something  ascer-* 
tained  which  was  before  doubtful.  Hence,  it  is  a  rule  that 
awards  shall  be  so  plainly  expressed,  as  that  there  may 
remain  no  uncertainty  as  to  the  manner  in  which  they  are 
to  be  executed.  Each  party  should  not  only  know  what 
he  is  to  do,  but  should  also  be  able  to  compel  the  other  to 
perform  what  he  is  ordered  to  do.  This  cannot  be  the 
case  unless  the  arbitrators  make  use  of  language  which  is 
intelligible  as  well  to  the  parties  themselves  as  to  those  who 
may  be  called  on  to  enforce  their  decisions.  Although 
courts  have  departed  from  the  strictness  with  which  awards 
were  formerly  examined,  and  which  was  a  reflection  on  the 
administration  of  justice,  yet  they  have  not  carried  their 
indulgence  so  far  as  to  dispense  with  their  being  certain,  at 
least  to  a  common  intent.  Without  adhering  to  this  rule, 
an  award  might  be  so  obscure  as  that  neither  party  would 
know  what  he  had  to  do ;  in  such  a  case,  if  it  were,  never* 
theless,  binding  and  final,  great  injustice  would  be  done; 
for  there  could  be  no  recourse  on  the  bond  for  not  perform- 
ing the  award,  and  yet  the  remedy  on  the  original  ground 
of  controversy  would  be  gone.  To  take  the  present  case 
out  of  this  rule,  it  is  said,  that  if  the  award  be  good  in  that 
part  whereof  the  breach  is  assigned,  it  is  sufficient, 
[*239]  and  the  plaintiff*must  *have  judgment,  according 
to  the  decision  in  Fox  v.  Smitli  and  Addison  v. 
Orayy  2  Wils.  267,  298.  But  there  is  a  manifest  difference 
between  those  cases  and  the  one  before  us.  By  those  awards, 
except  as  to  an  exchange  of  releases,  there  was  nothing  to 
be  done  but  by  one  of  tne  parties.  The  defendant,  in  each 
of  those  suits,  was  to  pay  the  pl^iintiff  a  sum  certain,  and 
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also  some  costs,  without  mentioning  how  much.  The 
court  held,  that.«is  the  awards  were  certain  as  to  the  speci- 
fio  sums  directed  to  be  paid,  it  was  no  reason  why  the 
plaintiff  should  not  have  the  benefit  of  them  so  far,  especi- 
ally as  they  thereby  waived  their  right  ever  to  recover  the 
costs,  which  was  an  advantage  to  the  defendants.  This 
rule,  however,  cannot  apply  where  distinct  things  are  to  be 
done  by  the  difiTerent  parties ;  for,  in  such  cases,  what  is  to 
be  done  by  the  respective  parties  must  be  set  forth  with 
equal  certainty ;  otherwise  the  one  may  enforce  that  part 
of  the  award  which  is  in  his  behalf,  while  the  other  can 
have  no  relief  for  such  parts  as  are  intended  to  be  in  his 
iavor,  because  of  the  ambiguity  of  the  language  made  use 
o£  Such  is  the  nature  of  this  award.  The  sum  to  be  paid 
to  the  plaintiff,  and  for  non-payment  of  which  this  action 
is  brought,  is  sufficiently  certain ;  but  it  is  unreasonable  be 
should  receive  this  money,  unless  he  performs,  or  can  be 
compelled  to  perform,  those  things  which  he  is  directed  to 
do,  and  which  must  have  formed  part  of  the  consideration 
£)r  giving  him  this  sum.  In  other  words,  if  the  defendant 
can  have  no  remedy  against  the  plaintiff  for  what  he  is  to 
perform,  on  account  of  the  uncertainty  in  the  meaning  of 
the  arbitrators,  the  whole  award,  however  explicit  as  to 
what  he  is  to  do,  must  be  nugatory.  It  remains  to  be  ex- 
amined whether  that  be  the  case  here.  The  parties  are 
enjoined  to  finish  "  the  house  "  between  them.  Here  is 
something  to  be  done  by  the  plaintiff  (and  most  probably 
for  the  defendant's  benefit,)  for  the  omission  of  which  he 
ought  to  be  liable,  and  yet  it  is  very  problematical  whether 
he  might  not  shelter  himself  under  the  uncertainty  of  the 
direction.  What  house  was  to  be  finished?  Where  did 
it  stand?  What  were  its  dimensions?  What  materials 
were  to  be  used  ?  When  was  it  to  be  completed  ?  Or  for 
whom  ?  Nor  can  the  uncertainty  of  the  award  in  this  re- 
spect be  helped  or  removed,  either  by  reference  to  the 
submission,  or  by  the  context  of  the  award,  or  by  anything 
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cioimected  with  it.  Nor  does  it,  fall  within  those  cases  whei^ 
ftvettnents  of  the  party  may  rendar  certain  that  which  A  not 
sufficiently  defined  by  the  arbitrators  themselves. 
[*240]  An  averment  is  sometimes  ^admitted  to  support 
an  award,  which  has  an  appearance  of  being  un- 
certain, but  when  there  is  no  means  of  ascertaining  what 
is  thus  doubtful,  but  by  travelling  out  of  the  instrument 
altogether,  and  relying  entirely  upon  parol  testimony  to 
show  the  intention  of  the  arbitrators,  the  e:acperiment  lA 
dangerous  and  ought  not  to  be  made. 

The  same  uncertainty  prevails  as  to  "  tte  5lw«5  '^  which 
the  defendant  was  to  keep  at  the  price  of  fifty  shillings. 
As  ike  house,  it  is  called  JCai'  exocken,  "(*«  5ftn«."  There 
inight  be  several  stov«  in  his.  possession.  What  entitled 
%  therefore,  to  this  honorable  distinction,  or  whether  it 
wt)uid  in  that  way  be  known,  even  to  the  parties  them* 
selves,  does  not  appear.  But,  as  has  been  already  said,  it  is 
not  sufficient  that  the  parties  understand  the  arbitrators; 
their  language  should  be  intelligible  also  to  those  to  whom 
iapplication  may  be  made  to  give  efiect  to  their  decisions. 

Equally  uncertain  is  the  award  as  to  the  costs  to  be 
pdid.  To  pay  the  charges  accrued  in  a  particular  suit,  with- 
out  mentioning  the  sum,  is  good,  because  they  may  b6 
taxed  by  the  proper  officers;  but  here  no  suit  is  men- 
tioned, nor  does  any  appear  to  have  been  pending ;  and 
If  they  were,  the  costs  or  expensed  of  the  arbitration,  (whi6h 
does  not  appear  to  have  been  made  a  rule  of  any  court,)  I 
do  not  perceive  how  they  were  to  be  ascertained. 

Upon  the  whole,  there  is  so  much  uncertainty  in  every- 
thing which  the  plaintiff  is  ordered  to  do  by  this  award, 
that  I  think  it  but  common  justice  to  the  defendant  to  con^ 
Hider  the  whole  as  void.  My  opinion,  of  course,  is  that  he 
have  judgment. 

EsNT,  Ch.  J.  lam  of  opinion  the  whole  award  is  void 
for  UQcertainty.(a)    It  ought  to  appear  from  the  context 

(a)  An  award  directing  "  good  and  solficient  security  for  the  payment  oi 
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^  tie  award,  or  from  the  nature  of  the  thing  awarded,  or 
by  a  Dianifei^  reference  to  something  Connected  with  it, 
what  things  the  parties  are  ordered  to  do.  Kyd,  129, 134. 
Here  is  nothing  to  which  this  award  can  be  referred  for 
^2cpIanation ;  atid  it  does  not  appear  firom  the  award  itself 
%hat  house,  or  stove,  or  costs  are  alluded  to.  It  speaks 
6&ljr  of  ^  house^  the  stove,  and  the  costs,  without  adding  one 
word- by  way  of  reference  or  explanation.  An  award  may 
be  good  in  part  and  bad  in  part,  provided  the  latter  be  in- 
Aependent  of,  and  unconnected  with,  the  former.  Willes, 
66.  But  that  does  not  seem  tp  be  the  case  here.  The  pay- 
ment of  eleven  pounds  ten  shillings  is  connected 
With  the  costs,  and  the  passing  of  receipts  *must  [*24I] 
have  reference  to  some  controversy  about  the 
house.  It  is,  upon  the  whole,  too  vague,  or  rather  sense- 
less a  paper  to  be  the  basis  of  an  action.  Kor  is  there 
eJEjted  justice  by  sustaining  the  suit ;  for  the  mutual  obliga- 
tion about  finishing  the  house,  must  be  intended  for  the 
benefit  of  the  defendant  as  well  as  of  the  plaintiff;  and  i^ 
owing  to  the  absolute  uncertainty  of  that  part  of  the  award, 
he  can  have  no  remedy  to  coerce  the  plaintiff  to  perform 
any  part  beneficial  to  the  defendant,  he  ought  not  to  be 
bound  to  pay  the  eleven  pounds  ten  shillings  to  the  plaintiff. 
We  are  to  presume  the  payment  was  to  be  in  consideration 
of  the  efficacy  of  the  preceding  part  which  was  favorable 
t6  the  defendant. 

I  am  therefore  of  opinion  that  judgment  be  for  the  de- 
Mdani 

Tompkins,  J.    I  concur  in  the  opinions  4^1ivered. 

Spenoee,  J.    Several  objections  have  been  taken  to  the 
award  and  replication. 

money,"  in  two  instalments,  is  void  for  nnoertaintyin  not  stating  the  natnrs 
Of  the  secoxitj,  whether  it  was  to  consist  of  real  or  personal  security,  or  to 
Wluit  extent    Jaek9(m  y.  Ik  Long,  9  Johns.  Rep.  43. 

Vol.  II.  44 
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1.  That  the  condition  of  the  bond  is  in  the  alternative, 
if  the  defendant  pays  lOOL  if  he  does  not  abide  by  the 
award,  then  the  bond  to  be  void,  and  that  the  plaintiff 
should  have  averred  the  non-payment  of  the  lOOZ. 

This  bond  is  inartificially  drawn.  The  lOOZ.  mentioned 
in  the  condition,  can  be  regarded  in  no -other  light  than  a 
superadded  penalty,  not  recoverable  in  the  non-payment 
of  the  eleven  pounds  ten  shillings.  When,  therefore,  the 
plaintiff  alleges  the  non-payment  of  the  eleven  pounds  ten 
shillings,  he  alleges  a  substantial  breach  in  the  award.  I 
reject  the  mention  of  the  100^  as  wholly  superfluous.  It  is 
not  an  alternative  imposed  by  the  arbitrators. 

2.  That  the  plaintiff  has  not  averred  the  performance 
of  those  parts  of  the  award  to  be  performed  by  him,  and 
for  the  benefit  of  the  defendant 

The  payment  of  the  eleven  pounds  ten  shillings  does 
not  depend  on  any  condition  precedent ;  it  is  an  independ- 
ent and  substantive  part  of  the  award.  It  is  said  that  the 
finishing  of  the  house  was  for  the  benefit  of  the  defendant; 
but  this  does  not  appear  from  the  award ;  nor  does  it  ap- 
pear on  what  account  the  eleven  pounds  ten  shillings  were 
to  be  paid. 

8.  That  all  matters  are  not  decided  on  bj  the  4irbitra* 
tors. 

This  is  not  requisite.  An  award  may  be  good  in  part 
and  void  in  pari  This  award  requires  that  receipts  should 
be  passed  between  the  parties  from  the  begining  of  the 
world  to  the  day  of  the  award ;  it  also  awards  that 
[*242]  all  controversies  *shall  cease.  There  are  some 
parts  of  the  award  faulty,  particularly  as  to  the 
oosta  But  courts  of  law  have  regarded  awards  with  so 
favorable  an  eye,  as  not  to  suffer  the  good  parts  of  them 
to  be  injured  by  the  bad.  In  my  opinion  judgment  ought 
to  be  rendered  for  the  plaintiff 

Thompson,  J:  The  objections  taken  by  the  defendant's 
counsel  to  the  plaintiff's  right  of  recovery  in  this  case^ 
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znay  be  considered,  firsts  as  against  the  replication ;  and 
secondly,  as  against  the  award  of  the  arbitrators.  The  ex* 
ceptions  to  the  replication  are,  that  the  plaintiff  shonld 
have  averred  performance  on  his  part^  and  also  should  hare 
alleged  that  the  defendant  had  not  paid  the  10021  mentioned 
in  the  condition  of  the  bond,  nor  performed  the  award, 
considering  the  condition  of  the  bond  in  the  altemative* 
The  cases  which  require  an  averment  of  performance  on 
the  part  of  the  plaintiff  are,  where  what  is  awarded  to  be 
done  by  him  is  void,  and  where  his  performance  is  a  con- 
dition precedent.  Kyd.  197.  Where  the  award  is  void 
on  his  part,  he  should  suggest  performance  to  remove  all 
objections  on  the  part  of  the  defendant  on  the  ground  of 
want  of  mutuality.  Where  performance  on  the  part  of  the 
plaintiff  is  a  condition  precedent,  it  falls  within  the  general 
rule,  that  where  a  plaintiff's  right  or  interest  commences 
upon  condition  or  act  to  be  done  by  him,  he  must  aver 
and  show  performance  on  his  part  to  entitle  him  to  recover. 
5  Bac.  Abr.  837.  Neither  of  these  rules,  however,  can  be 
applied  to  this  case.  For  performance  on  the  part  of  the 
plaintiff  is  not  a  condition  precedent^  nor  is  the  award 
wholly  void  as  to  the  acts  to  be  done  by  him.  This  ex» 
ception  must  therefore  fail :  nor  do  I  think  the  other  objec- 
tion to  the  replication  well  taken.  The  condition  of  the 
bond  is  inartificially  worded.  But  the  obvious  intention 
of  it  was  to  abide  the  award,  and  not  for  the  payment  of 
the  IPOZ.  in  any  event.  Admitting  it,  however,  to  be  in 
the  alternative,  either  to  pay  the  lOOt  or  perform  the 
award ;  it  was  so  at  the  election  of  the  defendant  If  be 
had  made  his  election  and  had  paid  the  lOOZ.  he  ought  to 
have  pleaded  it,  which  would  have  been  a  good  answer  to 
the  present  action.  Kyd.  204.  The  rule  that  where  an 
award  is  in  the  altemative,  the  plaintiff  in  assigning  the 
breach  must  allege  that  the  defendant  has  neither  done  the 
one  nor  the  other,  cannot  apply.  The  award  is  not  of  that 
description.  The  alternative,  if  any,  is  in  the  condition 
of  the  bond. 
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^he  excepti^n^  taken  to  tbe  award  are,  that  it  is  not 
mutual ;  that  it  is  not  pursuant  to  the  submission ; 
'[*248]  does  not  embrace  *all  matters  in  controversy,  and 
is  uncerl^ih;  T^he  award  that  th^  parties  shall 
pass  receipts  to  feach  ot^er  from  the  beginning  of  the  world 
to  the  date  of  the  'Award,  is  equivalent  to  an  award  of  a 
final  settlement;  arid  that  the  parties  should  execute  to 
each  other  general  releases,  which  has  been  uniformly  held 
sufftcient  to  render  ian  award  mutual*  Kyd,  148,  149.  I 
do  not  see  in  what  respect  the  award  is  not  pursuant  to 
the  submission.  The  Submission  is  a  general  one  of  aU 
matters  of  controversy.  2  I>.  &  E.  647.  These  words  are 
dufficiently  bfoad  to  embrace  every  subject  of  dispute 
between  the  parties,  and  the  award  purports  to  be  a  final 
Bettlement  of  all  differences.  Although  the  submission 
contains  no  power  of  awarding  respecting  costs,  yet  that  is 
held  to  be  a  power  necessarily  incident  to  the  authority 
of  the  arbitrators.  Kyd,  100.  The  uncertainty  in  the 
award,  however,  as  to  the  costs,  and  as  to  the  house  to  be 
finished  by  the  parties,  and  the  stove,  which  the  defendant 
had  a  right' to  elect  to  keep,  cannot  affect  the  plaintiff's 
right  of  recovery.  No  breach  is  alleged  ia  these  respects ; 
nor  does  it  appear  for  whose  benefit  those  things  were  to 
be  done.  Besides,  I  am  not  satisfied  that  all  these  uncer- 
tainties tiiight  hot  be  supplied  by  proper  averments.  But 
admitting  the  award  to  be  bad  in  these  particulars,  an 
award  may  be  good  in  part  although  bad  in  part  The 
only  breach  assigned  is  the  non-payment  of  the  eleven 
pounds  ten  shillings,  which  is  a  distinct  and  independent 
matter.    In  this  the  award  is  sufficiently  certain  and  good. 

1  think  the  case  of  Fox  v.  jSmtth  very  analogous  to  this. 

2  Wils.  287.  The  chief  justice  there  says,  if  the  award  be 
good  in  the  part  whereof  the  breach  is  assigned,  (the  de« 
fendant  having  admitted  the  breach  by  his  demurrer,) 
the  plaintiff  must  have  judgment,  and  in  this  the  whole 
court  concurred. 

I  am  therefore  of  opinion  that  none  of  the  exceptions 
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are  well  laken,  and  that  the  plaintiff  should  hav^jadg- 
ment. 

Judgment  fer  the  defendant 


BsYOfi  againat  Elliot. 


A.  sheriff  oMinqt  lev/  oji  goods  bj  virtue  of  a  yi  jlb.  aft^r  the  ntam  dax  li 
p&flt 

This  was  an  action  against  the  defendant  to.  reooy^t  the 
value  of  a  mare,  sold  by  him  to  the  plaintiff. 

The  facts  were,  that  on  the  17tb  of  June>  1800,  a  writ 
of  fieri faoiae  was  delivered  to  the  sheriff  of  Montgomeiy, 
against  the  goods,  ^c  of  Avery  Herrick,  returnable  on  t^e 
third  Tuesday,  in  July  then  next.  On  the  tenth 
of  November  ^following,  Herrick  bought  the  mare  [^*244:] 
in  question,  and  sold  her  to  the  defendant,  of 
whom  she  was  purchased  by  the  plaintiff,  A  lew  di^s 
after  this,  the  sheriff  levied  on  the  mare  in  the  plaintiff's 
hands,  and  sold  her  by  virtue  of  the  writ,  then  remaining 
unsatisfied. 

The  only  question  for  the  court  was,  whether  a  sheriff 
by  virtue  o£sk  fieri  facias^  put  into  bis  hands  before  the  i^ 
turn  day,  can  legally  sell  goods  which  the  party,  against 
whose  property  the  writ  issues,  may  acquire,  subsequent 
to  the  return  ? 

Oadtf,  for  the  plaintiS  There  is  no  case  exactly  in 
point ;  we  contend,  however,  that  till  the  debt  is  satisfied 
the  writ  will  affect  property  coming  to  the  hands  of  the 
person  against  whom  sued  out ;  otherwise  the  officer  who 
begins  an  execution  will  not  always  be  enabled  to  inish 
it.  Yet  this  is  what  he  is  directed  to  do.  2  Bac.  Abr.  tit 
Execu.  866.  In  the  case  of  a  levari  facias^  against  the 
lands  of  ecclesiastics,  we  find  the  writ  is  operative  filler  t)^e 
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return.  2  H.  Black.  682.(a)  In  principle  there  is  no  dif- 
ference between  the  two  executions  hj  fieri  facias^  and  that 
bj  a  levarL  Was  it  otherwise  than  as  we  insist,  a  subse- 
quent execution  might  be  satisfied,  while  the  first  lay  in 
the  sheriff's  hands  totally  unproductive. 

Eiklrethj  contra.  After  the  return  day,  the  writ  is  dead 
in  law.  Its  legal  force  is  totally  exhausted,  and  it  war- 
rants no  kind  of  proceeding.  1  Salk.  S21.  1  Vent  SO. 
Yelv.  157.    Hob.  72.   Tidd's  Practice,  885,  tit.  Execution. 

Per  Curiam.  The  only  question  arising  in  this  case  is, 
whether  a  sheriff  can,  by  virtue  o{&  fieri  facias,  duly  deliver- 
ed to  him  before  the  return  day,  legally  levy  on,  and  sell, 
goods  and  chattels  acquired  by  the  defendant  after  the  re- 
turn day  in  the  execution?  We  think  he  cannot(A)  We  take 
it  to  be  a  general  principle  that  all  process'  must  be  served 
before  the  return  day.  The  utmost  length  the  law  allows 
for  executing  a  writ  is  the  day  whereon  it  is  returnable. 
When  a  sheriff  has  levied  an  execution  in  due  time,  he 
may  complete  the  same  by  sale  after  the  return  day,  but 
should  he  omit  levying  until  that  day  was  passed,  the  ex- 
ecution is  dead.  If  these  positions  be  correct,  we  cannot 
see  how  goods  purchased  by  a  defendant,  aft«r  the  retunj 
day  in  an  execution  is  passed,  can  be  taken  and  sold  under 
such  process.     The  only  mode,  we  conceive,  of  getting  at 

(a)  Manh  y.  FhweeU.  The  reason  the  execution  de  bonis.  eceUHasHds 
allowB  of  levying  rents  and  profits  after  the  retnm  day  is,  that  it  is  a  con- 
tinuing execution,  raising  the  debt  out  of  the  profits,  on  which  the  bishop  is 
ruled  from  time  to  time  to  return  the  sum  levied,  for  after  the  writ  is  actually 
returned,  the  authority  of  the*  l^ishop  is  at  an  end.  For  the  form  of  the  writ 
see  Reg^str.  300.  Tt  issues  after  a  common  writ  of  execution  sued  out,  and 
a  return  by  the  sheriff  that  the  defendant  Ss  dericua  berteflciaiua,  mtUum  habens 
kUeumfoBdum,  and  is  in  the  nature  of  a  levari  faeiaa,  but  goes  to  the  bishop 
of  the  dioceseu    2  Inst  4. 

(b)  His  authority  expires  with  the  writ  If  he  levy  after  the  return  day 
by  order  of  the  plaintifli;  they  are  both  trespassers.  VaU  y.  Lewis  A  Livings' 
Vm^  4  Johna  Bep.  460. 


KieW  YORK,  NOyKl£BBB»  1804.  244 

Clinton  ▼.  GrosweU. 

such  property  is,  bj  procuring  a  return  of  the  ezecutibn 
and  iflBuing  an  alias.  A  contrary  practice  would  be  mia- 
chievous  and  a  fraud  upon  other  creditors. 

*The  opinion  of  the  court,  therefore,  is,   that    [*245] 
judgment  of  nonsuit  be  entered  pursuant  to  the 
stipulation  in  the  case. 

Judgment  of  nonsuit 


Clinton  against  Croswell 

In  an  action  for  a  libel,  the  court  will  not,  on  the  common  affidavit,  change 
the  ffmue  ftxMn  the  county  in  which  droulated  to  that  in  which  printed 
and  first  published. 

This  was  an  action  for  publishing  a  libel. 

Hopkins^  on  the  common  affidavit,  moved  to  change  the 
venue  from  the  city  and  county  of  New  York  to  the  county 
of  Ghreene. 

mkeTy  contra,  read  an  affidavit  by  the  plaintiff  stating 
that  he  resides  in  New  York,  and  that  the  suit  was  brought 
for  the  publication  of  a  libel  in  a  newspaper,  published  in 
the  county  of  Greene,  by  the  defendant,  and  which  he  saw 
exposed  to  the  view  of  many  persons  in  this  city,  and  that 
the  plaintiff  verily  believed  the  defendant  was  the  editor  or 
printer  of  said  paper.  On  these  facts  it  was  insisted,  that 
the  affidavit  of  the  cause  of  action  arising  wholly  in  the 
county  of  Greene  was  not  correct,  because  wherever  tjie 
paper  circulated  a  right  of  action  accrued.  It  was  contend- 
ed to  be  of  more  importance  to  an  individual  to  protect  Jiis 
character  against  libels  disseminated  in  the  place  of  his 
residence,  than  in  a  remote  part  where  he  might  be  scarcely 
known.  Therefore,  in  Pinkney  v.  CoUins^  1  D  &  E.  571, 
the  court  refused  to  change  the  venve  from  the  place  where 
the  libel  was  circulated  to  that  where  printed. 
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Ar  O^mm.  Tliere  is  no  ground  for  the  appU^tion* 
The  defeadant  can  take  nothing  by  bis  motioOi  and  mnsl 
pay  costs  to  the  plamtii£[lj 

MotioA  deniod. 


Candss  agaiiist  Ooodspeed. 


If  A  noo-reaidcnt  plaintiff  sue  bj  warrant  before  a  jasUce,  and  will  not  oon* 
sent  to  an  adjoamment  for  more  than  three  da^  in  no  case  can  the  Jostio* 
a<iUoum  over  that  time. 

In  Error,  on  certiorari^  from  a  justice's  court. 

The  plaintiff  was  a  non-resident,  and  the  suit  commenced 
by  warrant 

The  defendant,  on  account  of  the  inevitable  absence  of 
a  material  witoeas,  and  after  due  diligence  used  to  procure 
him,  requested  an  adjournment  for  more  than  three  daya, 
offering  the  same  security  as  is  required  by  the  8th  8ecti<m 
of  the  ten  pound  act.  The  plaintiff  refusing  to 
[*246j  consent  to  the  delay,  the  ^justice,  of  his  own 
authority,  adjourned  over.  This  was  alleged  finr 
error. 

Per  Curiam.  The  seventh  section  is  too  pont&ve  and 
peremptory  to  be  got  over.  The  justice  had  not.  any 
power  to  adjourn  beyond  the  three  days. 

Judgment  reversed. 

[1]  Change  ot  venue  in  an  action  for  libel  dispersed  in  diflbrent  ooontiia 
will  be  denied,  unless  there  Is  a  dedded  preponderance  of  witneflsss,  to. 
n^otY.  King,  4  Oow.  408;  see  iffidkoten  ▼.  IMkrpp,^J.  B.  189. 


NSW  TORK,  NOYBlfBBB,  IWL  MB 


AnoaynuHia— livingitoa  ▼.  Hastie. 


Anonyjcous. 

lefay  *  labile  aAoer  ftflbrda  no  exease  Ibr  ftol  gomg  to  trial,  nor  do«i  Mt 
Cftwe  aoqalM  Miy  profeNnoe. 

It  was  ruled  that  the  causes  in  which  public  officers,  such 
a0  the  attorney-general,  district  attorney,  and  the  like,  ai^ 
concerned,  have  no  preference  at  the  sittings  or  circuits; 
nor  will  such  circumstance  afford  an  excuse  for  not  going 
to  trial  according  to  notice,  or  a  reason  to  refuse  judgment 
^f  nonsuit;  it  being  the  duty  of  public  officers  to  provide 
other  counsel  when  they  cannot  tbemselv^  attend ;  and  if 
thej  do  not|  it  is  at  their  peril 


LnnNQsroir  against  Habtik  and  Patbick. 

Thb  Samb  againsi  Ttbie. 

A  Judgment  reooVered  by  the  Umted  States  Ss  a  good  oonsideratioii  for  s 
note  to  the  diatrict  attorney,  and  npt  inqoirable  into  in  an  action  upon  it 
by'him,  thongh  satis&ction  be  not  entered  upon  the  Judgment  A  note 
given  in  the  name  of  m  Ann  fijr  a  private  debt  of  one  partner  Is  Toid  In 
the  hands  of  the  creditor,  as  agaioBt  the  firm,  if  given  without  the  consent 
of  the  partnership,  and  e^en  as  against  a  friend^  endorser,  endoraing  at 
the  request  of  one  of  the  firm,  and  not  knowing  the  note  was  not  giren 
Ibr  a  partnership  debt 

Thesb  were  two  actions  brougl^t  by  the  endorsee  of  the 
same  promissory  note.  The  first  was  against  Hastie  h 
Patrick  as  makers  y  the  second  against  Tyrie  as  endorser^ 
The  &ct8  in  each  were  these:  Hastie  had  become  bail  in  a 
suit  by  the  United  States,  in  the  district  eoart,  and  judg* 
ment  had  been  obtained  against  him  on  his  recx)gni2anoe» 
Being  unable  to  pay  it,  the  plaintiff  (who  was  district  al> 
tomey  for  the  United  States)  agreed  to  take  ijiis  own  note 

Vol.  IL  45 
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with  an  endorser.  Hastie  on  this,  without  the  knowledge 
and  eonseut  of  his  partner,  drew  the  note,  on  which  the 
present  actions  were  foanded,  in  the  name  of  the  firm,  and 
prevailed  on  Tyrie  to  lend  his  endorsement  The  not* 
thus  drawp  and  endorsed  was  given  bj  Hastie  to  the  plain* 
ti£^  but  satisfaction  was  never  entered  on  the  judgment 
A  verdict  for  the  plaintiff  having  been  taken  by  consent^ 
xn  both  suitss,  subject  to  the  opinion  of  the  court,  the  casea 
now  came  up  and  were  argued  together. 

Bobinson^  for  the  plaintiff.  The  consideration  for  the 
note  cannot  be  questioned.  There  was  a  bona  fide^  valid 
existing  debt  That  satisfkction  was  not  entered  is  imma- 
terial, as  the  note  was  only  a  collateral  security, 
[^^7]  and  in  such  cases  the  judgment  *is  always  kept 
on  foot  till  payment  of  the  note.  But  allowing 
the  debt  due  on  the  judgment  not  to  be  a  sufficient  consi- 
deration, there  was  a  still  further  one ;  forbearance  of  eze* 
cution.  This  being  so,  there  was  a  legal  basis  for  the  con- 
tract, to  the  discharge  of  which  one  partner  had  a  right  to 
bind  the  other.  That  the  act  of  one  of  a  firm  is  obligatory 
on  all,  is  a  settled  principle.  But,  however  the  case  may  be 
with  respect  to  the  suit  against  the  makers,  oo  objection  to 
a  recovery  can  be  made  in  that  against  the  endorser,  for 
he  can  never  enter  into  an  investigation  of  the  bilL 

Harison  and  Oaines^  contra.  The  plaintiff  as  a  public 
officer  could  not  take  the  note  for  a  debt  due  the  United 
States :  and  as  he  knew  the  consideration  on  which  it  was 
given,  it  is  open  to  inquiry  even  by  the  endorser.  But 
there  was  no  consideration,  as  the  forbearance  relied  on 
might  have  been  instantly  superseded  by  an  order  from  the 
United  States  to  proceed.  It  is  true  one  partner  can  bind 
the  oth^r,  but  that  is  only  in  relation  to  partnership  trans* 
actions.  He  cannot  for  a  debt  due  in  his  private  capacity 
give  a  note  in  the  name  of  the  firm.  ShirreffA  another  r 
WiSca^  1  East,  48.  The  same  principle  applies  to  both  casesi 
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Bobifoan^  in  replj.  The  authority  cited  went  on  the 
tnkxxi  that  was  practised,  and  so  do  all  the  cases  to  the 
point  relied  on.  % 

LiviKOSTON,  J.  delivered  the  opinion  of  the  ooort.  The 
first  qnestioa  made  in  this  caose  ro^rds  the  consideration 
of  the  note,  and  the  other  the  liability  of  Patrick,  the  in* 
Btrument  having  been  made  for  the  private  debt  of  Hastie^ 
and  delivered  to  the  plaiatifi^  yrho  knew  it  was  not  given 
on  a  partnership  accoaot 

Whether  the  mere  want  of  oonsideratton,  even  between 
the  original  parties,  can  be  alleged  against  a  promissory 
note,  or  a  bill  of  exchange,  may  well  be  doubted.  It  la 
not  necessary,  as  in  other  simple  contracts,  to  state  a  con* 
sideration  in  the  declaratioa ;  the  instrument  itself  importa 
one,  and  in  this  respect  partakes  of  the  quality  of  a  speci- 
ality. Nor  is  the  plaintiff  bound  to  prove  his  giving  any 
value  for  such  paper,  unless  when  he  sues  as  bearer  of  a 
bill,  tranaferrable  by  delivery,  and  that  under  suspicioua 
circumstances.  Orant  v.  Vaitghanj  8  Burr.  1516.  No 
ease  can  be  found  where  the  want  of  consideration  alone  has 
been  admitted  as  a  good  defence.  As  against  the  payee^ 
the  maker,  it  is  true,  has  been  permitted  to  show,  not  a 
want,  but  a  failure  of  consideration,  and  in  all  cases  he  may 
insist  on  the  illegality  of  it  Cliitty,  in  his  treatise 
on  bills,  ^says,  that  the  want  of  consideration  may  ]^18] 
be  relied  on,  but  not  one  of  the  decisions  which 
he  cites  wUl  bear  him  out.(a)  In  Jeffsriea  v.  AxjLsHn^  the 
defendant  was  only  permitted  to  show  the  note  was  de- 
livered in  the  nature  of  an  escrow,  and  it  appearing  that  the 
condition  on  which  it  was  to  take  effect  had  not  been  per* 

(a)  It  has  long  been  settled  that  between  immediate  parties  to  a  note  a 
consideration  is  necessaiy ;  of  this  the  note  is  prima  fade^  but  not  conduaiYe 
e!Vldeaoe^  though  it  turns  the  proof  on  the  defendant  to  show  there  was  ooasi 
Brxfwnv,  ManJi^  Gilb.  Repi  154;  Jerome  y.  Whitney,  7  Johna  Rep.  SaS. 
Tlie  whole  of  the  reasoning  of  the  learned  judge,  on  this  pomt,  is  eztn^ 
judicial,  and,  I  say  it  with  regret,  is  of  no  author!^;  nay,  authority  is  againsi 
It    iVarpM  ▼.  Pieareon,  1  Johns.  Rep.  21 
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formed,  a  verdicl  was  found  for  him.  S^r.  674.  H^ra.  the 
OQpsideration,  which  had  induced  the  defendant  to  Tnak^ 
the  note,  failed,  but  if  hejiad  given  it  to  the  plaintiff  yor 
luntarily,  as  a  gift,  and  without  receiving  any  value,  this 
would  hardly  have  been  a  g(X)d  defence.  So  in  Pugd  ck 
Bras  V.  Forbes  and  Qrcgorj^  Esp.  Bep.  117.  Lord  Lough* 
borough  allowed  the  defendants,  in  a  suit  by  the  payee  of 
a  bill  of  exchange,  to  show  that  it  had  been-  drawn  befort 
they  bad  received  any  valup  from  the  persons  on  whose  ao? 
count  it  was  drawn,'  who  had  since  become  insolvent,  and 
that  this  was  known  to  the  payee  at  the  time  he  took  the 
bill,  as  the  general  and  established  custom  of  merchants,  in 
regard  to  bills  of  this  description.  This  demion  in  like 
manner,  proceeds  on  the  principle,  that  the  inducement  fer 
drawing  the  bill  being  known  to  both  parties,  to  wit^  aa 
expectation  of  funds  from  the  principal,  and  that  failings  it 
was  unjust  to  exact  payment  of  the  defendant  The  other 
ease  from  Espinasse,  only  settles  that  the  endorsee  of  an 
aocommodation  bill,  who  takes  it  knowing  it  to  be  sochf 
ean  recover  from  the  drawer  no  more  than  be  has  ad« 
tanced  on  it.  Wiffen  v.  Boberta^  1  Esp.  Bep.  261.  Nor 
does  what  Lord  Mansfield  says,  in  LidAarrow  t.  Maaon^ 
prove  anything  more  than  that  between  the  drawer  and 
payee  of  a  bill  of  exchange,  the  consideration  may  be  in- 
quired into  to  prevent  either  of  the  parties  committing  a 
fraud.  This  is  not  denied,  and  means  nothing  more  than 
that  the  drawer  will  be  allowed  against  the  payee,  and  the 
endorser,  against  his  immediate  endorsee,  to  show  what 
was  its  real  consideration,  on  which  the  court  will  decide 
whether  there  ought  to  be  a  recovery  or  not.  But  it  is  not 
necessary,  at  present,  to  decide  how  far  a  total  want  of  con* 
sideration  will  form  a  defence,  because  here  there  was  a 
valuable  one,  and  there  is  no  pretence,  on  that  ground,  tQ 
avoid  the  note.  Against  Hastie  a  judgment  had  been  le- 
oovered,  in  the  district  court  of  the  United  States  for  the 
New  York  district.  For  the  amount  of  this  judgment,  the 
present  note  was  taken,  payable  in  four  montha    As  a 
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prudent  man,  Hastie  no  doubt  took  a  receipt  from  the  di»' 
Itict  attorney,  who  must  have  been  the  attorney  on  record 
ia  the  suit  in  which  this  judgment  had  been  ren- 
dered, ^expressing  the  purpose  for  which  the  note  [*248] 
was  taken,  and,  therefore^  although  the  judgment 
was  not  oanoelled,  it  would  be  satisfied  bj  actual  payment 
of  the  note,  for  which  it  was  given  as  a  oollateral  security, 
and  ik>  would  the  latter  be  discharged  by  paying  the  judg- 
ment This  is  a  oommon  practice,  nor  are  we  bound  to 
presume  that  the  district  attorney  exceeded  his  powers^  in 
eonsenting  to  a  suspension  of  the  execution,  on  xeceiving 
additional  security.  He  probably  acted  in  conformity  to 
his  instructions  from  gorernment,  but,  at  any  rate,  we  are 
dot  to  conjecture,  as  it  is  not  in  the  case,  that  he  acted 
without  instructions,  or  in  violation  of  them. 

On  the  other  pointy  which  respects  the  liability  olFstnok^ 
there  can  be  no  difficulty.  It  is  certain,  that  the  power  of 
Me  i^artneir  to  bind  the  other  is  very  great,  and  for  the 
purpose  of  trade  it  should  be  so.  When  there  is  a  knowm 
pisfftoemhip,  it  is  right  that  any  one  dealing  with  either  of 
the  partners,  as  such,  should  have  recourse  to  all  of.thent 
for  hte  eontracts,  and  if  he  abuse  the  confidence  which  hia 
asiideiates  repoee  in  htm,  strangers  should  not  suffer.  But 
it  ia  not  necessary  for  trade  that  this  authority  over  each 
oithei*  ibhottld  extend  to  matters  totally  unconnected  with 
tbe  obfecCs  of  their  association,  and  which  it  is  impossiUo 
any  articles  of  partnership  could  have  contemplated.  Were 
ftiai  the  case^  it  would  put  an  end  to  those  connexions 
Ultogetlie^.  It  oan  liever  be  th^  intention  of  those  who 
forni  companies  of  -this  nature,  nor  can  it  be  the  expecta^ 
fbn  of  the  Worlds  that  every  partner  is  to  pledge  the  gene- 
M  responstbiUty  for  his  private  debts,  contracted  before  or 
mSbbt  the  partnership.  When  any  one^  therefore,  takes  II 
fMtitnelfiftiip  note,  from  one  of  the  cottipany,  fye  what  hn 
knows  to  be  his  particular  debt,  without  consulting  or  ap- 
pimAg  the  other  members  of  his  intention,  or  obtaining 
their  consent,  there  is  no  hardship  in  confining^  his  remedy 


fA9:  GA8B  IN  THl  SUPRXUI  COOBT. 

liriogBtoB  ▼.  fiMtiflL 

to  the  one  whose  debt  it  wa&(a)  This  rale  we  ttdopt  a» 
one  that  will  produce  the  least  miacbie^  will  {ffeyent  as 
improper  use  of  the  partnership  firsi^  will  confine  peraoni^ 
thus  associated,  within  proper  bounds,  and  will  destroy 
erery  inducement  in  strangers  to  obtain,  bj  practice  or 
fraud,  a  securitj  against  the  whole  company  for  the  indi- 
vidual  debt  of  any  member.  The  plaintiff  here  knew  tbe^ 
noite  was  given  for  Hastie's  own  debt^  and  it  doea  not  ap- 
pear that  Patrick  consented  to  his  name  being  used ;  the 
defendants,  therefore,  must  have  judgment 

.  In  1  East,  48^  is  a  case  decided  on  the  same. 
[^60]  priociplea.  *T  wo  partners,  prior  to  their  coDoexioo 
with  another  person,  had  contracted  a  debt,  for 
which  they  afterwards  accepted,  in  the  name  of  the  new 
firm,  a  bill,  drawn  by  their  creditor,  who  commenced  a 
9ait  on  it.  The  court  were  unanimous  that  the  new  partner 
was  not  liable  on  this  bill. 

There  is  also  a  case,  decided  by  Lord  Kenyon,  at  fAi 
priuSf  of  Ardm  v.  Sliarpe  and  OUm^  (2  Esp.  Bep.  624,)  not 
v«ry  unlike  this.  Only  the  party  who  took  the  bill^ 
endorsed  by  Sharpe  aod  Gilson,  was  informed  by  Gilson, 
one  of  the  partners,  that  the  transactbn  was  to  be  concealed 
fitMn  tbe  other.  The  ground,  however,  on  which  his  lord- 
ship decided,  is  the  same  which  has  been  here  taken* 
^The  transivction,"  he  said,  ^Mndioated  that  the  money 
was  for  Oilson's  own  use,  and  not  raised  on  the  partnership 
account.'' 

We  think  evon  in  the  second  suit  the  plaintiff  ou^^t  not 
to  recover.  The  defendiUit  endorsed  the  note  of  Hastte  and 
Patrick,  as  their  surety,  believing  it  J^o  be  good  against 
both,  but  in  the  preceding  case,  we  have  determined  it  not 
to  be  binding  on  the  latter,  and  as  ^e  plaintiff^  who  was 
Ihis  defendant's  immediate  endorsee,  knew  on  what  account 
it  was  made,  and  must,  therefore,  be  presumed  to  hayo. 

(■)  'Rie  partnerakip  not  beiiif:  liable.    Xwtf^  y.  CMm  S  |fai  Mg^  t: 
Johns.  lUp^  300 ;  LMnffskm  t.  Jioowvett;  4  Johns.  Rep.  SfiL 


Wiloox  V.  WcfodluaL 

known  that  it  was  good  against  Hastie  alone,  his  action 
against  the  endorsor  cannot  be  sustained.  If  the  plaintiff 
should  have  judgment  in  this  secopd  suit,  the  defendant, 
^o  is  an  innocent  payee  of  ihe  note,  and  was  unacquainted 
with  the  circumstances  under  which  it  was  issued  would, 
in  another  action,  be  enabled  to  recover  from  the  makers^ 
and  in  this  waj  th^  judgment  just  rendered  would  be  de- 
feated. For,  although  the  party,  who  receives  from  one 
partner  a  note  of  the  company,  for  his  separate  debt,  cannot, 
according  to  this  decision,  maintain  a  suit  against  the  other 
partners,  it  will  not  follow  that  a  holder  of  the  note,  unap- 
prised of  this  circumstance,  will  labor  under  the  same  dis- 
ability. As  well,  then,  to  prevent  this  consequence,  as  be- 
cause the  note  is  not  such  a  one  as  the  party  supposed  he 
was  endorsing;  the  defendant  must  have  judgraent.[l] 
Judgment  in  each  suit  for  the  defendant 


Wiloox  against  WooDHAU.. ' 
fktpplttlMi  17  a  eoaiMl  in  tli0  m«M  cM- 

The  court  4etermiaed  that  a  slipulationi  (see  vol.  l,  p. 
7,  n.(a)  in  a  suit  by  a  counsel,  in  the  cai|ie^  waa  as  good 
and  effectual  as  by  the  attorney  on  record 

[1]  AU  Um  pwtoen  of  ft  fiim  are  bofond  by  a  note  made  by  one  of  tbe 
partnen  in  the  name  of  the  firm  for  hia  indiTidual  benefit  even  though  it  be 
frandolenUy  pat  in  circulation  aa  it  respecta  himaelC  if  the  note  before  ma- 
turitj  oomea  into  tbe  handa  of  a  honajide  holder.  ITdb  ▼.  JBkMiw,  2a  Wend, 
ttl;  QadOiAudtr.  SkO,  16  Wend.  364;  a  a  18  Wend.  46S,  17  W^d. 
524,  22  Wend.  183,  3  HiB,  ie2';  aee  oaaea'4  HOI,  114,  11  Wend.  624,  22 
Wand.  138, 14  WM*  143, 14  Wend.  133,  6  Wend.  41^  11  Wend.  t6,  J 
Oew.  491,  4  Oow.  282, 11  J.  a.  644.  '  . 


^^  CABfA  Hf  THB  6T7PRBMB  OOITBT. 


Waddington  y.  GbambMiaiB.— Mnaford  y.  CoL  Ina  Co. 


(*261j  ^WADDINGTONfl^aUM^CHAHBSRLAINANDCLASOir. 

Tk$  obwi  will  veneir  a  tule  for  an  attaehmeBt  if  k  baa  net  bMB  CorwaiM 
1^  the  eierk lA  tim#  to  be4ii^ seryed. 

Last  term  the  court  had,  in  this  suiti  granted  a  rule  to 
show  cause  whj  an  attachment  shotild  not  issue  against 
A.  B.,  but  from  some  accident  in  the  clerk's  o£Eioe,  in 
Albany,  the  rule  had  not  been  forwarded,  so  as  to  admit 
of  serving  a  copy  twenty  days  before  the  term. 

i&^tf,  on  these  fiicts,  moyed  to  renew  the  rule  for  the  a^ 
tacbment,  which  was 

Orderod  accordingly. 


DAT  against  Wilbsb. 
TaoaUng  ndea.  fk%  MOirA  v.  Omfey^  t  JohxuL  Otm,  %$h 

The  court,  consisting  of  only  Livii^GSTOir  and  TofXJMnlS^ 
Justices,  sud,  yery  slight  grounds  would  be  sufficient  to 
ittdtice  Hiem  to  x^ose  Tacating  a  itde,  gnmted  on  aigu« 
ment,  in  ftan  court 


KuMFOKD  Ajsn>  MmcFOBD  againat  Thx  CoLuiCBiAijr  Isr- 

8UBA2f GS  C!0]CPAKT. 

M6ttoftflbrJcidgta«Qfa0indafletr&oiiniSlta      be  ift  tbifnttxt  ttmirfUfr 
theneglaot 

It  was  ruled,  that  judgment  as  in  case  of  nonsuit  for  not 
proceeding  to  trial,  must  be  moved  for  the  next  term  after 


^ • ^ ' ■■ . • 

Godirise  y.  Ha6k6^. 

th^  hchegf  and  the  ptaotice^  aebording  to  thift  c&ee  of  jBhoi^ 
tr<  BuMtoaif  voL  1,  p.  US,  wbb  now  oonflifmed. 

N.  B. — San/ord  (United  States  Attorney)  mentioned,  ihat 
bj  the  words  of  the  act  it  might  be  moved  for  '*  at  any 
time."    Bat  the  eoart  paid  no  attention  to  the  remark; 


OoDWiss  and  Ludlow  agaitist  Hacker. 

If  in  orofls  saita  one  has  been  referred,  in  which  all  may  be  obtained  that 
can  be  gained  bj  a  reference  in  the  other,  the  court  will  not  reft>r.8aoh 
eUief,  espedatly  f  tftere  be  a  pottibility  that  hj  ao  doing;  the  report  may 
be  ■•  apportioned  m  to  fbww  th*  oMts  of  both  on  one  partyi,  who  hf  A 
deeision  of  the  oourt  aeemi  to  hiHre  a  i^bt  to  a  veidiei  in  hi*  fiitor  tik  ^m 
of  the  salts, 

fHB  ptaiiktifib  had  brottght  an  action  against  the  defeftd*^ 
ant  for  dt8(^>edi€Enee  of  orders.  The  declaration  eonsisled 
(tf  two  special  counts^  and  one  for  money  had  and  rec^yed. 
A  tei^ot  having  been  rendered  against  the  defendant^  be^ 
in  February  last,  applied  to  set  it  aside^  which  beittg 
otHlered,  (Vol,  1,  626^)  he  instituted,  for  the  recovei^  of  hia 
wages,  flioney  laid  out,  <Spc.,  a  cross  suit,  in  wfaioh 
the  general  ksue  only  was  pleaded.  Onthis*being  '  [*W2] 
referred,  it  was  agreed,  by  a  consent  endorsed  on 
fhe  plea,  that  eterything  ihight  b^  shown  in  eyidence  in 
the  same  manneir  as  if  pleaded.  At  the  reference  th^ 
plidntiflb  in  this  action  perceiTed  ft  report  would  probably 
be  giren  in  t^if  fitvor,  an  the  money  counts  in  this  suit,  if 
Aiey  could  eido  be  referred,  and,  therefore,  gare  notice  thai 
they  would  apply  fosr  permis^n  to  refer  the  money  counts, 
ib  this  c^use,  on  agreeing  to  no  fbrtheir  prosecute  fiie 
special  counts  for  disobedience. 

Ether  (District  Attorney)  resisted  the  application  as  in* 
i^lving  in  the  diabussion  points  of  tew,  and  being  ttadd 
Vou  n.  46 


GA68S  or  THB  StTPBKUB  OOTOT. 


Godwise  f.  HMkor. 


^iib.  no  Other  iate&tion  tbw  to  eadeayor  to  g«ti  tbie 
referees  to  ^iportion  tibe  balaooe  they  might,  report  due^ 
between  the  two  salts,  and  thus  give  the  plainti£b  costs  on 
both.  The  full  effect  of  this  motion,  he  contended,  had  al- 
ready been  obtained ;  the  now  plaintiffs  haying,  in  the  suit 
against  them,  setoff  everything  they  could  against  Hacker's 
demands.  He  argued  that  it  was  plain  the  motion  was 
only  to  avoid  going  to  trial  on  the  Quit  which  they  saw  they 
must  lose,  because  their  demands  on  the  counts  they  now 
relied  on  were  settled  by  the  reference,  and  as  to  the  special 
counts,  the  farmer  decision  of  the  court  had  determined 
those  against  them. 

^  ToKKiK^  J.  Upon  ^n  affidavit  of  ^  the  plaintiffs,  tlfi^  a 
suit  of  Hacker  against  them  was  depending  in  this  oooTt^ 
which  had  been  referred,  and  that  the  referees,  it  was  ap- 
prehended, were  inclined  to  report  a  balance  in  their  favor, 
if  the  BtatQ  of  the  pleadings  would  adnvit  of  it^  I  grai^te^  an 
order,  in  vaf^tiop,  to  stay  the  filing  of  tl^e  report  of  |)ui 
i^erees  in  the  suit  in  which  Hacker  is  pUontif^  to  give  tba 
plainti£b,  in  this  cause,  an  opportunity  of  mftkipg  thiQ  pr^ 
sent  application. 

.  Upon  the  stfite  of  faots  now  disclosed,  it  appeai9  to  mo 
improper  to  grant  the  plaintiff'  motion.  By  virtue  of  the 
consent  endorsed  upon  the  general  issue,  in  the  cause  heoe* 
tofore  referred,  the  plaiuti&  have  their  election  to  have  the 
balance,  which  may  appear  duer  to  then;i|  reported  in  their 
^v;or,  in  that  suit,  or  upon  the  trial  of  this  oausei  to  reooveir 
sadi  balance  under  the  general  counts.  The  circumstanoo 
that  the  trial  of  the  cause  will  require  the  discussiofi  anct 
4^jsion  of  important  principles  of  law,  affords  a  strong 
reason  against  the  reference  prayed  f<^.  ,  , 

.  Let  the  plaintiffii  take  nothing  by  their  motion,  and  p^y 
the  costs  of  resisting. 

Motion  denied. 

[«253]       ^K.  B.«-Only  Toxfkivs  and  IiiTiNGSvaK,  Jtuh 


nW  Y01£X,  NOYBHBBBi  IMtf,.  2B| 

"""  WiUbu^a  ▼.  Smith! 

tices,  were  present  at  the  application.  The  latter  gave  no 
opinion,  having  been  oonoerned,  nor  did  the  other  judges, 
as  thej  had  not  heard  the  motipn. 


WlUJAMB  against  Shith,  President  ol  the  Cdambian  In* 
surance  Company. 

IT  a  plaintiff  delay  hii  own  verdfc^  interest  wQl  be  taxed  to  him  only  down 
to  the  day  when  rendered.  On  grantng  a  new  tiial)  oofti  a»  ailowed 
of  ooQiae^  nnleaa  when  exproaaed.  otlierwia%  or  ibr  a  miadiieetiQn.  So  lit 
the  application  be  deniadi  eoata  fbr  leaiatiog  follow* 

Thx  plaintiff  in  this  cause  had  recovered  for  a  pro  rata 
freight.  Thinking  himself  entitled  to  a  verdict  for  the 
irhplei  he,  in  May  term  last,  {antc^  18,)  moved  for  a  new  trial, 
which  the  court  refused,  but  said  nothing  as  to  the  costs  of 
application.  The  questions  now  were,  whether  the  defend« 
Mt  should  be  allowed  them ;  and  whether,  in  taxing  the 
general  costs,  interest  should  be'allowed  beyond  the  day  on 
whicb  the  verdict  was  given  ? 

JFV  Cfuriam.  The  costs  of  resisting  the  motion  go  to  the 
defendant  of  course.(a)  As  to  the  interest,  the  pkintiif 
has  himself  been  the  means  of  delaying  payment.  The  cal« 
oulation,  therefore,  must  be  carried  no  further  down  than 
to  the  day  on  which  the  verdict  was  rendered. 

N.  B. — ^In  another  cause,  between  the  s^me  parties,  the 
court  said,  that  the  granting  new  trials  was  always  on  pay- 
ment of  costs,  unless  otherwise  expressed,  or  when  for  the 
misdirection  of  a  judge ;  in  which  latter  case  they  abided 
the  event  of  the  suit 

(a)  Bxoeptioni  to  the  mle^  that  the  prevailing  parfy  ia  entitled  to  them. 
Or9mAMo§lurr.Beait,potttUe]  WiZZKmwr.  (7r0m,  3  Gaines*  Rep.  129; 
WSmAy.  AiH;3Gainee'Rep.96.  Bee  ante,  yoII,  OUUiand  r.  Mbf^  156, 
a.  (6.) 


m^  OASBft  TS  THB  SUPRSMS  COUB97. 


F^Dtrte  ▼.  Bnrith. 


Ferris  tyainsi  Sxitr. 

▲Aer  A  teoood  oommtaaiOD  baa  iaaned,  with  leave  to  go  to  trial  notwitli- 
atanding,  the  oout%  on  apecial  drogmatanoea.  ainoe  diaooTered,  will  ?acato 
the  rale  aa  to  going  to  trial,  and  allow  a  Auther  time  for  the  retttm. 


Ik  this  cause  a  oommianon  bad  issued  to  examiae  a  wil< 
ness  in  France.  Pending  this,  a  letter  was  received,  giving 
information  that  he  was  then  a  prisoner  in  England.  At 
the  flext  term  an  application  was  made  for  a  second  oom- 
missiott  to  be  transmitted  to  England,  which,  after  an  in* 
effectual  opposition,  was  granted,  but  not  to  prevent  bring- 
ing on  the  cause  at  the  circuit.  Previous  to  this  another 
letter  was  received,  specifying  the  witness  to  be  in 
[*'254]  confinement  in  a  town  near  Liverpool,  and  evino- 
ing  that  his  testimony  was  almost  conclusive  on  ttiQl 
question. 

J^eri^  on  these  facts,  and  stating  that  the  commission  ha^ 
been  sent,  without  a  knowledge  of  the  exact  spot  where  the 
witness  was,  moved  to  vacate  that  part  of  the  last  rule  pet- 
mittiDg  the  plaintiff  to  go  to  trial  at  the  next  circuit,  and  to 
allow  eight  months  from  the  time  the  commission  issued 
to  its  return^ 

Ordered  accordingly. 


9HW  YORK,  irOYBliBBB,    l%f^  f^ 


Qmii?.3«4i^ 


Greeit  and  Mosher  against  W.  and  T.  Beals. 

Cf  one  of  two  partners,  without  anj*  authoritj^  from  the  other,  execate  a 
joint  bond  and  warrant  of  attorney  in  the  names  of  both,  it  is  roid  as 
against  the  partner  who  did  not  rign ;  but  if  Judgment  and  execution  h% 
thenon  entered  up  and  sued  out  against  both,  the  ooiyt  will  not  set  tbem 
>  4Bida  on  the  application  of  him  who  did  sigSi  nor  erepof  ^isa  who  did 
not  sign,  but  with  respect  to  him  thej  would  order  that  no  execution 
should  go  against  hU)  person  or  goods.  Such  bond  and  warrant  of  attorAer 
is  good  against  the  party  executing,  who^  on  a  joint  bond  so  signed,  mi^ 
be  sued  separately,  and  if  the  other  partner  be  proceeded  against  upon  i^ 
kP  ¥P^7  Pl^4  *^  ^  fw^fm^  If  ap  execution  l^  sued  out  hr  flsofo  ^ban 
li^dnsb  the  court  will  not.  merely  on  that  account,  set  it  aside  if  it  appear 
tbi4  the  sheriff  has  received  instructions,  though  not  endorsed  on  the  writ^ 
to  levy  only  what  is  actuaUy  owing,  but  the  defendant,  though  his  appU* 
«attoa  be  denied,  will  be  entitled  to  costs  if  it  do  not  appear  that  the  direo* 
liaiui  to  Iho  sheriff  weie  given  before  leyy  mMl«» 

Tms  waa  an  application  to  set.  aside  a  judgm^i  and  exe- 
wtiaiL 


SmoUf  in  support  of  the  motion,  read  an  aiBdarit  1»ji 
Thomas  Beals,  stating  that  he  had,  for  a  debt  due  from  him 
and  thor  other  defendant,  executed  for  himself  and  partner, 
feo^  the  plaintifis,  a  bond  and  warrant  of  attorney  without 
aaj  autl^ritj  from  William  Seals,  to  sign  lev  him.  Thai 
these  instruments  were  entered  into  upon  condition  of  not 
Veing  enforced  unless  William  Beals^  who  had  absconded, 
should  do  any  act  which  might  tend  to  embarrass  the  part- 
aevship  funds,  and  defeat  the  claims  of  the  plaintiff  and 
o^her  &ir  creditora  That  since  the  giving  the  above  ae- 
QQiities  the  deponent  had  paid  the  pkintifls  a  large  sum  of 
money,  notwithstanding  which,  and  notwithstanding  Wil- 
Hfim  Seals  had  done  nothing  to  endanger  or  a£fect  the  pro* 
perty,  the  plain  ti£b  had  entered  up  judgment  on  the  war* 
laat  of  attorney,  sued  out  i^fierifaoiasioit  the  whole  amount^ 
and  made  an  actual  levy. 

From  these  &ct^  he  contended,  the  judgment  and  exeou* 


I5i  CASKS  nr  thb  suprbub  ooitbt. 

Qreen  t.  Bealt. 

tioD  most  be  vacated  in  toio.  The  bond  and  warrant  were 
joint;  and  it  is  a  settled  principle  that  one  partner  cannot 
bbd  another  by  deed,  ffariaon  v.  Jackaon  and  oAen^  7  D. 
k  E.  207.  Therefore,  as  the  iDstruments  were  entire,  and 
the  proceedings  were  against  both,  there  could  be  no  ap 
portionment,  and  the  whole  must  be  set  aside  as  void.  The 
oonduct  of  the  plaintiflb  was  against  good  faith,  and  frauda* 
lent  as  to  William  Beal&  On  this  ground  the  court  in- 
variably interferes  in  a  summary  way.  1  Stra.  40  Doug. 
196. 

A^,  contra,  read  affidavits  from  the  attorney  in  llie 
cause  and  one  of  the  plaintiffs,  positively  denying  that  the 
securities  were  executed  on  condition,  and  affirming  them 
to  have  been  absolute,  for  a  bona  fide  debt  on  notes  of  hand 
over  due;  they  admitted,  however,  that  a  payment  bad 
been  subsequently  made,  and  execution  sued  out  for  the 

Aill  amount  expressed,  without  any  endorsement 
[*256]    to  levy  a  less  sum,  but  stated  *that  a  letlv 

had  been  written  to  the  sheriff  mentioning  the  sum 
SBCeived,  with  instructions  to.  levy  only  what  was  actually 
•wing. 

Ttiis  last  circumstance,  he  said,  was  equivalent  to  «&• 
dorsing  the  fi,  fii,  with  the  amount  due.  On  Jhe  other 
points  he  observed  that  however  true  the  principle,  that 
one  partner  cannot  bind  another  by  deed  under  seal' with- 
out  a  special  authority,  still  he  who  does  sign  is  bound^  and 
cannot  come  forward  to  have  vacated  that  which  is  obliga- 
tory on  him.  The  applicant  here  was  the  party  that  had 
executed,  who  could  not  be  relieved  against  his  own  vol- 
untary act^  on  a  bona  fide  consideration.  This,  he  argued^ 
was  evident  from  considermg  what  the  court  would  da 
was  the  motion  on  behalf  of  the  other  partner.  Tbey 
would  vacate  the  securities  only  as  to  him.  JfoUeux  v.  i^ 
Aubin  and  cAera,  2  Bl  Bep.  1188 ;  1  Dall.  119,  establiah 
every  position. 


Green  v.  Beals.  « 

LiviNG«PON,  J.  The  grounds  of  the  application  are,  1. 
That  the  bdnd  and  warrant,  on  which  the  judgment  wflfl 
eoni^dssed,  were  executed  b  j  Thomas  Beals  for  himself,  and 
in  behalf  of  his  partner,  William  Beats,  firom  whom  he  had 
no  authority  for  that  purpose. 

2«  That  judgment  was  entered  in  violation  of  an  agree- 
ment, or  understanding  of  the  parties,  at  the  time  of  giving 
the  bond. 

8.  That  the  execution  has  issued  for  too  much. 

Our  power  of  granting  relief  against  warrants  of  attorney 
unduly  obtained,  or  improperly  executed,  even  after  judg- 
ments are  entered,  is  not  denied,  so  that  nothing  remains 
but  to  examine  whether  sufficient  reasons  have  been  aA* 
signed  for  a  summary  interference  in  the  present  case. 

It  is  settled  in  England,  (7  D.  &E.  207,)  notwithstanding 
an  opinion  of  Lord  Mansfield,  at  nisiprius,  to  the  contrary, 
that  one  partrier,  in  consequence  of  the  general  authori^ 
derived  fh)m  the  articles  of  copartnership,  cannot  execute 
deeds  for  the  other.(a)  Were  it  otherwise,  they  would  be 
i  enabled  to  dispose  of  the  real  property  of  each  other,  and 
to  create,  liens  on  it  without  end.  This  would  render  such 
connexions  more  dangerous  than  they  already  are,  if  not 
discourage  them  altogether.  There  can  be  no  doubt  there* 
fore,  that  on  a  plea  of  nan  est  faetum^  a  verdict  must  have 

(a)  tTnleM  the  other  be  present,  and  ooncur,  {BaU  ▼.  DunakrvUh^  4  I).  4 
%  81$,)  or  ihe' partner  ezeoutingt  hare  an  anthorit/  fer  tlAt  pnrpOM,  ellbtf 
\«id9r  seal,  (MNOiaim  r.  WSOmtJey,  4  Bap.  Bep.  2%%)  or  given  bj  parol  st 
thtt  tine  oTtbe  ezecatioa  of  the  instrument)  after  it  has  been  iMen  and  ap» 
proted  of  b^r  tbe  other.  Mdekay  y.  Bloodgood^  9  Johns.  Rep.  286.  Bat  a« 
over  tbe  partnership  efTects  each  partner  has  bjr  law  an  implied  authoritjto 
bind  tbe  other,  a  fair  disposition  under  seal  is  obligatory  on  all ;  and  on  tbo 
■ame  prindpb  a  sealed  vslease  hy  one  b  opentive  against  the  whole,  (Mr» 
$m  r*  HMiHer,  3  Johna.  Be^  68;)  and  saay,  therefore^  it  would  seem,  bt 
pleaded  as  tbe  releose  of  tbe  firm.  See  Mwihattait^  Cwngpamy  r.  Ledyard^  \ 
Gaines*  Bep.  192,  n.  (a)  A  receipt  given  for  a  partnership  debt  hf  one 
partner  by  wajr  of  set-olf  and  in  discharge  of  a  private  debt  is,  if  tt  ere  be 
afld'aaj  oollonen  or  ihnid»  e  bar  to  an  estioa  bf  the  fiim^  e«Mi  i 
IT.  IFtiU;  2  Oamp.  6S1. 
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been,  found  for  (be  defiwdimtBi  and  that  it  would  be  our 
duty  to  relieve  William  Beala,  were  this  a  motion  at  Vfi 
ioataaoe,  or  on  his  bcbalL  Bat,  as  a  judgment  has  beeu 
entered  on  this  warrant,  and  for  a  fiur  and  just  debtp  and 
the  complaint  proceed  from  the  very  person  who  executed 
the  bond  for  his  partner,  we  are  not  disposed^  al- 
[*356]  though  *we  assent  to  the  decision  cited  from  P.  A 
E.  to  listen  to  it. 

This  is  at  any  rate  the  bond  of  Thomas  Beals ;  and  al- 
thiQAigh  j^int  in  terms,  yet  being  void  as  it  respects  Wil- 
liam, a  separate  suit  might  be  brought  against  the  former. 
If  40|  we  see  no  reason  for  affording  him  relief  against  this 
j.adgment  merely  because  the  other  partner's  name  be  snb* 
scribed  to  it  without  any  authority.  It  is  permitting  him 
to  allege  his  own  turpitude  to  get  rid  of  that  part  of  the 
pMtract  which  is  bis  own,  and  ought  to  be  binding. on  him* 
Jf^yen^  if  the  other  p^^rtner  were  before  us,  we  should  not 
Hm^  it  necessary  to  vacate  the  judgment,  but  on  the  au- 
tipprifl^r  of  the  case  in  2  Bl  Bep.  ll&S^  only  diiect  execu- 
tion not  to  be  served  on  the  person  or  property  of  WiUiam 
^eals,  and  that  only  Thomas  Beats'  interest  in  the  j<)int 
propcsrty  should  be  disposed  o£  But  such  interpositioii 
must  not  be  spontaneous.  William  Beals  himself  must  ap 
p\y  for  it,  Perhaps  he  is  satisfied  with  what  his  partner 
has  done. 

With  regard  to  the  second  objection,  it  is  enough  to  say 
that  the  fact  is  not  made  out  with  sufficient  certainty  to 
justify  our  setting  aside  the  proceedings  on  that  ground. 
Still  less  does  it  appear  that  more  is  directed  to  be  ^paised 
by  this  execution  than  is  due ;  and  were  that  the  case  it 
would  be  no  reason  to  set  aside  the  judgment  If  the 
pkinti£&  neglected  to  give  the  proper  credit  in  the  flret  in^ 
stance,  they  have  since  corrected  the  mistake ;  but  there 
being  reason  to  believe  the  execution  issued  for  too  much, 
tjhere  being  no  endorsement  on  it,  and  it  not  appearing 
wl^sn  Ae  dieriff  was  difooted  by  letter  to  levy  o^y  what 
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was  due,  the  defendants,  although  their  motion  be  dienied, 
are  entitled  to,  and  must  have,  the  costs  of  this  application. , 

EiNT,  Gh.  J.,  Thoiepspn,  and  Spbncsb,  Justices,  absent 

Motion  denied. 


Bebgsn  and  Garrttson  cugainst  BoERUM. 

ITa  JQcicment  has  been  entered,  and  execution  sued  out  for  the  penalty  of  a 
bond,. the  court  wUl  set  aside  the  execution,  and  6rder  satisfaction  to  be 
entered,  on  payment  of  the  debt,  and  interest  due  on  the  condition,  with 
the  costs  of  the  suit,  though  the  bond  was  given  for  a  larger  debt  than 
that  mentioned  in  the  condition,  and  for  the  overplus,  a  promissoiy  note 
had  been  given,  whidi  is  xmpaid,  and  for  which  there  was,  at  the  time,  a 
verbal  agreement,  execution  should  be  taken  out  if  it  was  not  duly  honored. 
Ko  more  can  be  levied  by  an  execution,  on  a  judgment  upon  a  bond,  than 
the  sum  due  on  the  condition,  and  costs.  A  notice  signed  wHh  the  ohri»> 
tian  and  surname  of  an  attorney  is  good,  though  it  have  not  the  addittcn 
of  *'  attorney  ^,"  Aa  A  motion  cannot  be  supported  by  an  affidavit,  not 
served,  though.the  matter  it  contain  be  not  known  till  the  day  of  applica- 
tion.   A  copy  ought  to  be  served,  and  a  motion  made  on  the  next  day. 


EvERTSOif  moved  to  set  aside  the  execution  issued  in 
this  cause,  and  to  have  satisfaction  entered  on  the  judg- 
ment upon  an  affidavit  stating  that  the  amount  of  the  debt 
in  the  condition  of  the  bond,  on  which  judgment  had  been 
confessed,  had,  together  with  interest  and  costs, 
been  paid  to  the  sherifl^  *who  nevertheless  threat-  [*267] 
ened  to  go  on  and  sell,  in  pursuance  of  the  direc- 
tions he  had  received,  as  the  JL  fa.  issued  was  on  a  judg- 
ment for  the  penalty,  and  the  writ  endorsed  to  levy  more 
than  the  sum  paid. 

He  insisted  that  the  sum  in  the  condition  is  the  actual 
debt.  By  the  words  of  our  8tatute(a)  it  is  made  so.  It 
Allows  the  bringing  into  court  the  principal,  interest,  and 

(a)  1  Rev.  Laws,  849,  s.  6. 
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costs,  in  bar  of  the  suit ;  and  though  the  terms  of  the  law 
.are,  that  it  be  "pending  the  action,"  which  may  be  now 
deemed  to  be  at  an  end,  yet  in  Bich.  K.  B.  211,  and  1  Sell. 
859,  860,  it  will  be  seen  that  the  courts  of  common  law 
will  extend  the  equity  of  a  statute  in  cases  like  this,  and 
thai  by  virtue  of  their  general  controlling  power  oyer  their 
own  judgments. 

FmoUf  contra,  read  counter-depositions,  setting  forth  that 
the  bond  and  warranty  on  which  the  execution  was  issued, 
were  given  to  secure  a  debt  larger  than  the  condition,  for 
the  surplus  of  which  a  promissory  note  was  made  by  the 
defendant,  payable  at  80  days,  under  an  agreement  that  if 
it  was  not  duly  honored,  the  amount  might  be  levied  by 
execution,  on  the  warrant  of  attorney ;  that  the  plainti£b 
had  also  other  demands  against  the  defendant,  for  &>na/c26 
debts,  on  notes  of  hand,  to  the  amount  of  which  the  sheriff 
had  been  directed  to  levy,  but  that  the  whole  did  not  ex- 
ceed the  penalty  of  the  bond,  the  condition  of  which,  to- 
gether with  interest  and  costs,  had  not  been  fully  satisfied, 
as,  on  calculation,  two  dollars  appear  to  be  still  due. 

From  these  circumstances,  he  argued,  the  court  had  no 
jurisdiction.  At  common  law  they  could  not  relieve 
against  the  penalty,  after  forfeiture,  because  that,  after  a 
lapse  of  the  day,  was,  on  legal  principles,  the  amount  of  the 
debt  To  mitigate  this  severity,  it  was  necessary  to  have 
recourse  to  a  positive  statute.  The  provisions  of  that, 
however,  went,  as  had  been  acknowledged,  to  authorize  an 
interposition  while  the  suit  "is  pending, '^  not  afterwards. 
This  court  proceeding  under  the  statute,  cannot  go  beyond 
it,  and  equity  alone  is  the  tribunal  to  which  recourse  can 
be  had.  These  principles  are  to  be  collected  from  5  Bac. 
Abr.  266,  title  Obligation.  If,  however,  the  court  can  in- 
terfere, it  must  be  on  equitable  principles  alone.  What, 
then,  would  equity  do  ?  It  would  reftise  to  relieve  firom 
the  penalty,  unless  all  &ir  and  just  debts  were  discharged. 
The  defendant,  therefore,  should  have  sworn  the  other 
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sums  endoraed  are  not  due.    He  is  not  otherwise  entitled 
to  the  fitvor  he  asks.    He  that  seeks  equity  should 
*do  it.    Francis's  Max.  1.    The  whole  debt  also    [*268] 
is  not  paid,  and  it  appears  from  the  affidavits  that . 
the  defendant  is  insolvent 

Evefisouj  in  reply,  was  stopped  by  the  court 

Per  (Juriam.  We  have  no  doubt  of  our  equitable  juris- 
diction. It  would  be  attended  with  the  most  mischievous 
consequences  to  allow  collecting  more  than  is  due  on  the 
condition.  It  would  be  trying  the  equity  of  the  case  in 
this  way.  It  is  against  the  very  form  of  the  contract,  and 
liable  to  great  abuse.  It  would  be  a  deception  on  the 
world,  for  the  condition  which  is  to  discharge  the  judg- 
ment is  on  record.  If,  therefore,  it  was  to  reach  to  other 
demands,  it  would  be  impossible  to  know  what  would 
satisfy  the  debt  As  to  the  two  dollars,  de  minimis  non 
curat  lex.  Take  the  effect  of  your  motion,  with  the  costs 
of  this  application  and  those  of  that  to  the  judge  for  the 
order  to  stay  proceedings. 

Motion  granted. 

%*An  objection  was  taken  to  the  notice  of  motion,  for 
being  signed,  simply,  **  Nicholas^  Evertson,''  without  the 
addition  of  "attorney  for  the  defendant,''  but  the  court  paid 
no  attention  to  it 

N.  B. — ^It  was  ruled  in  this  cause,  that  an  affidavit  con- 
taining new  matter,  could  not  be  read  in  support  of  a 
motion,  though  the  fi^ts  in  it  were  not  known  till  the  day 
of  bringing  it  on.  The  party  should  have  served  copies^ 
and  moved  the  next  day. 
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Dat  againat  WiLBKB. 

If  JodgmeDt  of  rereml  has  been  proDoaooed,  ud  <m  the  next  dmy  the  ooorl 
impitnidentlj  order  an  amendment  in  the  point  on  whicii  It  baa  proceeded^ 
withont  notice  of  the  applioation  haying  been  giren,  it  will  oo  htr  racate 
•neh  order  aa  to  gnnt  a  nili,  admittiag  the  jpB^  to  i^ow  craw  i^aiiMt 
•neh  amendment 

Ths  plaictifF  had,  in  the  last  teniii  obtained  a  Teyeraal 
of  the  judgment  below,  for  a  defect  in  the  return  of  the  oath 
administered  to  the  constable.  See  arUe^  p.  189.  So  soon  aa 
the  court  had  delivered  their  opinion,  the  plaintiff  ^s  counsel 
left  town.  The  next  day,  Gold,  on  affidavit  that  the  enor 
arose  firom  a  clerical  mistake  in  copying,  obtained  a  per- 
emptory order  to  amend.  After  the  plaintiff  had,  on  the 
judgment  pronounced,  made  up  his  reoord,  he  was  served 
with  a  copy  of  the  order  to  amend.  The  application  now 
was  to  vacate  that  order. 

Smanda^  for  the  plaintiff.  The  rule  for  amendment  was 
irregular,  because  obtained  withbut  notice  of  motion*    The 

court  may  certainly  annex  to  its  decisions  any 
[^^9]    qualifications  it  *pleases,  and  the  whole  consti* 

tutes  one  judgment.  But  when  it  is  pronounced 
without  those  qualifications,  it  becomes  the  tmqualified 
right  of  the  person  in  favor  of  whom  rendered,  and  cannot 
be  altered  without  giving  him  an  opportunity  of  being 
heard,  because  that  would  infringe  upon  what  the  law  has 
given  him.  The  court,  therefore,  has  not  power  to  make 
such  an  ec  parte  rule,  as  that  of  last  term,  in  fisivor  of  the 
defendant.    For  want  of  notice,  then,  it  must  be  vacated. 

Hariaon^  contra.  The  court  has  power  over  its  judg* 
ments  during  the  term  in  which  pronounced.  It  is  in  law 
but  as  one  day.  It  was  in  the  breast  of  the  court  till  the 
expiraticHi  of  the  term,  and  might  be  modified  if  they 
'pleased. 
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AnoD7nious.-^Jaok«CNi,  ex.  dww ,  ▼. 

P^  Curiam.  We  ought  U>  alter  the  order  ooinplained 
of,  and  give  till  the  first  day  of  next  term  to  show  cBxm 
against  the  amendment^  that  in  the  mean  time  all  proceed- 
mffi  stay  I  and  that  the  defendant's  attomeyserve  acopjA>f 
Vx.  QoM,'s  affidikTit  on  the  attorney  of  the  plainli^l 

Sole  to  show  cause  o^ly. 


AKONYHO0& 

To  nvsaat  iflfi^ni^  a  oommiwion  before  iwae  joined,  there  most  be  qMcial 
oircumfltaiioee  diidosed. 

Jones  moved  for  a  commission,  to  be  directed  to  New 
Orleans,  though  issue  was  not  joined,  nor  the  writ  re- 
turned. 

J%r  (imam.  There  must  be  peculiar  circumBta9oe0(a)  to 
warrant  the  appKeation.  The  interoourae  betweeu  thk  and 
New  Orleans  is  constant  It  is  impossible  to  judge  whether 
the  testimony  asked  for  will  be  material,  before  declaration, 
or  knowing  the  point  in  contest. 

Motion  denied.(&) 


Jacksok,  ex  dem. ^  against  • 


Notice  of  a  non-eniimerated  motion  maybe  foran  enumerated  daj,  if  aoooiv 
panied  with  an  excuae  for  not  being  given  for  the  first  daj. 

The  notice  of  motion  to  set  aside  a  writ  of  poflsession 

(a)  Brain  ▼.  Boddkkaand  Shivers^  roL  1,  p.  1Z,  &  P. 

(b)  A  oommission  will  be  granted  to  examine  a  aoldier  in  the  tervioe  or 
the  United  States  who  is  expected  to  be  ordered  away,  if  mofa  a  het  h% 
shown  by  affidavit     CdrdaU  v.  WtleaZf  9  Johns.  Bep.  26d. 
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was  not  for  the  first  daj  of  tenn,  nor  for  a  non-enumerated 
day. 

Hiker,  contra.  It  is  bad.  Though  the  court  allows 
notice  of  a  non-enumerated  motion  to  be  for  another  day 
than  the  first,  still  it  ought  to  be  for  a  non-enumerated 
day. 

Per  Cfuriam.  If  the  excuse  is  sufficient^  the  notice  is 
good,  though  for  any  day,  notwithstanding  the  court  will 
hear  it  only  on  a  non-enumerated  day. 

Motion  granted. 


[*260J    *J.  &  S.  Watson  against  Dklafikld. 

A  oommMon  oannot  be  applied  ftx  without  notice,  though  the  deotaioQ 
xendering  it  neceaBaiy,  be  pronounGed  on  the  last  Mday  in  tenn. 

Ok  a  motion  for  a  commission,  Pendleton  objected  be* 
cause  notice  of  the  application  had  not  been  given. 

Boffinan.  The  decision  making  it  necessary  was  pro- 
nounced only  yesterday,  and  this  is  the  last  day  of  term. 

Per  Curiam.  That  would  have  afforded  a  sufficient  reason 
for  not  giving  the  regular  notice,  but  notice  is  requisite  in 
all  cases.    Take  nothing  by  your  motion. 

Motion  denied. 


.J^ 
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ANONYXona 

A  new  ooont  on  tht  demise  of  a  new  leaeor,  may  on  terms  be  added  to 
deolantion  in  ejectment 

The  application  was  to  add  a  new  count  on  the  demise 
of  a  new  lessor. 

Far  Giriam.  Let  the  plaintiff  have  leave  on  the  follow- 
ing terms.  The  defendant  have  twenty  days,  after  service 
of  the  declaration  thus  amended,  to  elect  whether  he  will 
continue  to  defend  the  suit,  and  if  he  shall  so  elect,  then  be 
is  to  have  the  costs  usual  in  cases  of  amendment  in  other 
suits,  and  twenty  days  firom  the  time  of  making  such  elec- 
tion to  plead  de  novo  or  abide  by  his  former  plea.  If  the 
defendant  elect  to  proceed  no  further,  then  to  receive  all 
his  costs  up  to  the  day  of  making  such  election. 

Motion  granted. 


PoxBOT  again$t  The  Goluxbian  Insubakcs  Cokpant. 

On  an  application  fikr  a  new  trial  on  account  of  newly  discovered  eTidenoOi 
if  the  infbnnation  be  stated  to  have  been  given  bj  A.  B.,  a  person  of 
ohanoter  and  reputation,  affidavits  to  show  he  is  not  worthy  of  credit  may 
be  read. 

BoOEBT  applied,  in  this  case,  for  a  new  trial,  on  an  aflGi- 
davit  of  newly  discovered  evidence  from  A.  B.,  a  man  of 
good  character  and  reputation. 

Starr  offered  affidavits  to  show  the  person  fix>m  whom 
the  information  was  derived  was  a  man  not  worthy  of  be- 
lief, and,  in  the  present  instance,  actuated  by  motives  of 
revenge. 
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Bogert  objected  to  their  being  reoeived^  becaase  it  was 
trying  a  roan's  character,  in  a  collateral  way,  by  sarpriae, 
when  he  could  never  expect  to  be  called  on  to  snpport  it^ 
and  must,  therefore,  be  iinprepared. 

Per  Owriam.  This  person  comes  forward  in  the  light  of 
a  witness:  every  man  who  does  so  puts  his  gene- 
[^61]  ral  character  in  'issue.  You  have  invited  inquiry 
by  stating  him  to  be  a  man  of  character  and  repu- 
tation.  Every  witness  at  a  trial  is  equally  unprepared; 
we  do  no^  therefore,  see  why  we  may  not  question  his 
credibility  aa  much  as  if  he  was  before  a  jury.  Bead  the 
affidavits. 

Sfbnckb,  J.  I  dissent  entirely  from  this  determioation. 
I  think  it  may  lead  to  very  oppressive  and  serious  oc»8^ 
qnences.  A  man's  character  is  to  be  sifted,  not  from  what 
he  appears  and  says  himself  but  from  what  others  relate 
of  him.  He  may  not  even  be  present  when  the  informa- 
tion he  gives  is  made  use  of)  and  must,  therefore,  be  sur- 
prised by  such  an  inquiry.  I  cannot  agree  to  trying  a 
man's  reputation  in  this  manner. 

N.  B. — ^Documents  consisting  of  certificates  and  other 
papers  were  received  in  support  of  the  person's  character. 


AiroKTMOua 


Id  ejectment  it  is  oTocfone  lo  amend  the  declantSon  by  addSng  s  MWOoaH 
on  the  demiee  of  a  new  leaaor. 

Jokes,  on  a  mere  notice  of  motion  and  affidavit  of  ser> 
vice,  moved  to  add  a  new  count,  in  a  declaration  in  eject- 
ment, on  the  demise  of  a  new  lessor.  It  was  opposed* 
But^ 
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JPer  Curiam,  ^.  Take  jour  motion  on  the  usual  terms.  If 
the  opposite  side  abaadon  his  defence  you  pay  all  costs.(a) 
If  he  yary  it^  the  costs  of  the  former  pleading. 

Motion  granted. 
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Obdebed,  that  every  person  who  hath  been,  or  hereafter 
shall  be,  admitted  to  the  degree  of  attorney  of  this  court^ 
and  has  practised  as  such  for  three  years,  shall  be  admitted 
also  as  counsel  in  this  court,  and  that  the  third  rule  of 
October  term,  1797,  as  &r  as  the  same  is  repugnant  hereto, 
be  repealed.(6) 

(a)  a  p.  WimpU  and  anMar  t.  3PJhugdlt  Ode  Oaa.  F»a  49,  dting  Jack' 
mm,  ex  dem,  Qvachmboaa  v.  Dmnia]  Jackwn  t.  Kough,  1  Gaines*  Bep.  261 ; 
ir«MT.  mZUfi,  ib.  154»  n.  (&) 

Q)  The  role  of  Noyember  tenn,  1803,  by  which  persons  who  had  been 
admitted  to  the  degree  of  ooonsellor  at  law  in  any  other  of  the  United  Statei^ 
and  had  practised  as  snch  for  four  years,  were  entitle^  to  be  admitted  as 
oennsel  in  this  state,  was,  by  the  rule  of  l'7th  February,  1809,  annulled.  4 
Johns.  Bep.  192. 

By  rule  of  August^  1806,  it  was  ordered  that  no  person,  not  being  * 
natural  bom  or  naturalised  citlsen  of  the  United  States,  shall  be  admitted  as 
an  attorney  or  oounseOor  of  this  court    1  Johns.  Bep.  628w 
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CASES 

ABaUSD  AND  BBTSBMINID 

ZV  THE 

SUPREME  COURT  OF  JUDICaiuJiJi 

OV  TBM 

STATE  OF  NEW  YORK, 

V  IBBVAEr  nBM^  ZV  TBM  TWHTT-XISTH  TXAB  OF  OUB 


J.  AND  T.  Waldsk  against  J.  and  B.  Lb  Boy. 

If »  yeonl  be^  ftom  aea  damage^  obliged  to  bear  away  to  a  port  of  neoearity 
In  Older  to  ntl%  the  wagea  and  proviabna^  ftom  the  moment  of  bearing 
away  to  the  period  of  sailing  on  her  original  ▼<^7agep  oonstitate  a  aol^ject 
of  general  aYorage,  the  proportion  of  which  majbe  reoovered  in  an  action 
of  <mm^ptH  by  the  ownen  of  the  ahip^  against  the  proprieties  of  the 
oargo^  and  of  comae  Ibr  which  the  underwriters  on  the  oaigo  are  ISablei 
Barker  t.  Phmi»  J^  Ob^  8  Johns.  Bep.  SOT. 

AsfiUHPSiT  by  the  plaintifib,  owners  of  the  ship  Thomas, 
sgaiiist  the  defendant^  proprietors  of  her  cargpi  for  their 
quota  of  a  general  average,  for  wages  and  proyimonsi  in- 
coired  and  expended,  firom  the  time  of  bearing  away  to 
Norfolk,  in  consequence  of  a  leak  sprung  in  a  violent  gale 
of  wind,  which,  on  consultation  with  the  crew,  rendered  it 
necessary  to  make  for  the  nearest  port^  in  order  to  refit 

The  demand  extended  firom  the  moment  of  bearing  away 
to  the  period  of  sailing  in  prosecution  of  the  original  voyage, 
including  the  time  of  detention  in  unloading,  repairing,  and 
loading  again.    The  case  was  submitted  without  argument, 
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the  only  question  bemg  whetber^  uoder  such  circumstanoeSi 
wages  and  provisions  were  sab}eets  of  general  average? 

Kent,  CL  J.  delivered  the  opinion  of  the  court.  In  the 
case  of  Leavenv)orik  v.  Delafiel/i  and  Dale^  (vol.  1,  578,)  de» 
cided  in  this  court  in  February,  1804,  the  vessel  was  cap- 
tured  aad  earned  into  port,  wbef9  sba  waa  detuned  four 
months,  and  then  liberated.  Ift  was  there  held  that  the 
wages  and  provisions  of  the  crew  during  the  detention,  were  ' 

to  be  brought  into  a  general  average.    In  this 
[*264]    *ca8e  the  vessel  was  forced  into  port  by  injuries 

received  at  sea,  which  rendered  it  necessary  for  the 
general  safety  to  go  into  the  nearest  port  to  repair.  Th^ 
two  cases  appear,  at  first  view,  to  be  sufficiently  ana- 
logous to  admit  the  application  of  the  same  rule,  but  there 
is  no  direct  determination  on  the  point  in  the  English  law. 
As  far,  however,  as  the  question  has  been  incidentally 
noticed,  the  opinion  seems  to  have  been  in  favor  of  the 
plaintiffs  claim,  ia  this  case^  to  general  average  lor  the 
wages  and  provisions  of  the  crew  during  tlie  detention  at 
Korfolk.  There  were  some  nisi  prim  decisions  before  Lord 
Mansfield,  which  may  be  considered  as  having  a  remote 
bearing  on  this  question.  In  the  case  of  JRfefcAer  and  atheri 
V.  Pookj  tried  at  the  sittings  In  1769,  the  vessel  was  forced 
into  Minorca  to  repair,  and,  in  an  action  against  the  insurer 
on  the  ship  for  wages  and  provisions  expended  while  she 
was  detained  to  refit,  bia  lordship  held  that  they  werq 
never  to  be  allowed  against  the  insurer,  as  a  charge  again$l 
the  ship.  Park,  68.  But  afterwards,  in  the  ease  of  Lmh* 
ward  V.  Ouriinff^  in  which  the  same  question  arose,  Lord 
Mansfield  admitted  there  were  exceptions  to  the  rule ;  aS| 
when  it  appeared  that  the  expense  was  absolutely  Becessarj, 
and  occasioned  by  some  of  the  perils  mentioned  in  the 
policy.  Park,  125;  Marshall,  464.  This  last  case  has  been 
considered  by  the  two  authors  last  dted,  and  also  by  BuUev 
J.ixkDa  Costa  v.  Newnhamf  as  containing  an  approbati<»i| 
\xy  Lord  Mansfield,  of  the  rule,  that  if  a  vessel  wei^t  into 
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port  to  repair  from  necessity,  those  expenses  would  beoome 
general  average.  I  do  not  think,  however,  that  innoh  if 
any  reliance  ought  to  be  placed  on  nisi  prius  opinioM,  «> 
destitute  of  explicitness  on  this  point,  and  in  which  the 
question,  as  to  general  average,  does  not  appear  to  have 
been  mentio:ied ;  and  the  sarae  remark  will  apply  to  what 
fell  from  Buller,  J.  in  Bobertsan  v.  JEwer,  1  D.  &  K  18S. 
The  case  of  Da  Costa  v.  Nevmham^  2  D.  &  E.  407,  is,  how- 
ever, material  and  important  on  this  subject  In  that  the 
decision  of  the  court  of  K.  B.  approaches  very  near  to  a 
sanction  of  the  above  expenses  as  a  general  average.  It 
was  held,  where  a  ship  is  obliged  to  go  into  port  for  the 
benefit  of  the  whole  concern,  the  charges  of  loading  and  un- 
loading the  cargo,  and  taking  care  of  it,  and  the  wages  and 
provisions  of  the  workmen  hired  for  the  repairs,  beoome 
general  average.  It  was  not  requisite  in  that  case  to  de- 
cide whether  the  seamen's  wages  and  provisions  should  be- 
come general  average,  as  the  crew  had  been  dischaiged ; 
but  the  two  cases  are  very  analogous  in  principle, 
and  *have  been  so  regarded  by  Park  and  Marshall.  [^66] 
I  cannot  perceive  any  sound  distinction  between 
them.  But  Abbott,  p.  282,  288,  states  the  question  now 
under  consideration  as  one  upon  which  a  reasonable  doubt 
may  be  entertained,  and  on  which  our  law  books  furnish 
no  decision.  He  seems  rather  to  intimate  his  own  opinion 
to  be  against  the  allowance  of  the  wages  and  provisions  of 
the  crew,  although  he  admits,  in  p.  280,  the  expense  of  un- 
loading and  shipping  should  be  sustained  by  general  con- 
tribution. He  submits  the  following  distinction  for  con- 
sideration ;  that  if  the  damage  to  be  repaired  be  in  itself  an 
object  of  contribution,  the  incidental  expenses  ought  to  be 
80,  otherwise  not.  The  opinion  of  this  anthor  is  rery  re- 
spectable, as  he  is  one  of  the  most  learned  and  accurate  cf 
the  English  writers  on  commercial  law.  But  it  is  to  be  ob- 
served he  stales  the  question  as  doubtful,  and  gives  no  de- 
cided opinion,  and  hi§  distinction  is  liable  to  this  objeetion, 
thait  It  is  Tepugnant  to  the  rule  he  had  already  laid  down, 
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that  if  it  be  necessary  to  unlade  the  goods  in  order  to  re- 
pair the  vessel,  the  expense  of  that  unlading,  warehousing, 
&0.  go  into  a  general  average.  Those  expenses  are  cer- 
tainly as  collateral  or  incidental  to  the  repairs,  as  the  pro- 
visions of  the  crew  during  that  detention,  and  the  wages 
of  the  workmen  employed  are  still  more  closely  incidental 
to  the  repairs,  and  yet  we  see  that  they  are  allowed,  while 
the  repairs  are  not 

The  question,  upon  the  whole,  may  be  considered  as  still 
open  in  the  English  law,  but  with  a  pretty  evident  inclina- 
tion in  the  courts,  and  in  most  of  the  writers,  to  apply  the 
rule  of  contribution  to  the  present  case.  The  Law  Merchant 
is,  however,  the  general  law  of  conmiercial  nations ;  and, 
where  our  own  positive  institutions  and  decisions  are  silent, 
it  is  to  be  expounded  by  having  recourse  to  the  usages  of 
other  nations.  This  has  been  the  maxim  from  the  time  of 
the  Bhodian  law  to  this  day. 

Bicard,  the  Amsterdam  merchant,  says,  that  if  a  ship 
is  forced  by  tempests  to  go  into  port  to  repair,  and  cannot 
continue  the  voyage  without  hazard  to  all  concerned,  the 
wages  and  provisions  of  the  crew,  from  the  day  it  was  de- 
termined to  seek  the  port,  to  the  day  of  the  vesseFs  depar- 
ture again  on  the  voyage,  are  to  be  brought  into  gross  ave- 
rage. Beawes  has  adopted  this  passage  from  Bicard ;  for 
he  lays  down  the  rule  in  the  same  words,  vol.  1,  161,  and 
it  IS  to  be  observed  that  Beawes  is  frequently  regarded  and 
cited,  in  our  books,  as  an  authority  in  the  English 
[*266]  law.  Emerigon,  also,  vol.  1,  626,  says,  ♦that  there 
is  the  same  rule  in  the  maritime  jurisprudence  of 
France ;  and  it  appears  from  the  case  of  Newman  v.  Cazdletf 
cited  in  Park,  424,  to  be  the  established  rule  in  the  com- 
mercial court  at  Pisa.  As  far,  then,  as  the  foreign  writers 
and  decisions  are  to  influence,  the  rule  may  be  considered 
as  established  in  &vor.of  the  plain tifiEs'  claim.  The  case 
reported  in  the  text  of  the  civil  law.  Dig.  14, 2, 6,  and  upon 
which  some  of  the  foreign  civilians  have  established  their 
doctrine,  was  merely  whether  the  expenses  of  the  repairs 
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themselyes  should  be  made  a  general  average,  naiUoB  pro 
demise  conferre  debean%  and  it  was  decided  they  ought  not 
The  present  dioision  will  not,  therefore,  interfere  ¥rith  this 
ease  in  the  civil  law.  Independent  of  these  foreign  au- 
thorities, I  cannot  distinguish  this  case  in  principle  firom 
that  of  Leavenworth  v.  Ddafidi  and  Jktle.  It  is  equally 
necessary,  in  both  cases,  that  the  mariners  should  remain 
for  the  purpose  of  proceeding  to  the  port  of  discharge,  as 
soon  as  the  inevitable  misfortune,  the  casus  yortutito,  .creat- 
ing the  delay  is  removed.  The  cargo  might  be  sacrificed 
at  the  intermediate  port,  if  the  crew  were  not  to  be  detained, 
and  the  expenses  of  their  detention,  l)eing  for  the  common 
benefit,  ought  to  be  apportioned  as  a  common  burden.  On 
the  analogy,  then,  between  this  case  and  those  decided  in 
this  court,  and  in  England ;  on  the  ground  of  the  foreign 
decisions,  in  a  case  appertaining  to  the  commercial  law  of 
nations ;  and.  on  the  reason  of  the  case,  as  coming  within 
the  spirit  of  the  rule  for  contributions,  we  are  of  opinion 
for  the  plaintifi^ 

LiviNGfiToy,  J.  This  cause  is  submitted,  without  argu« 
ment,  on  a  supposition  that  it  is  governed  by  that  of  Lea- 
ventoorth  v.  IklafieU  1  Gaines'  Bep.  578,  decided  in  this 
court  in  February  term,  1804.  The  two  cases,  however, 
differ  greatly. 

We  have  as  yet  only  said,  that,  on  a  detention  q/Zsr  c(qh 
iurej  about  which  there  is  no  diversity  of  sentiment  among 
foreign  writers,  moneys  expended  for  provisions  and  wages, 
while  the  vessel  and  cargo  are  reclaiming^  shall  be  borne 
ratably  by  all  the  parties  whose  property  is  in  jeopardy. 
For  this  we  assigned  as  a  reason,  that  capture  being  a  mis* 
fortune,  happening  not  to  the  ship  abne^  but  also  to  the 
cargo  and  freight^  and  that  without  any  defect  attributable 
to  the  vessel,  or  fault  in  her  owners,  it  was  reasonable  all 
parties  should  contribute  to  the  costs  and  charges  incident 
to  averting  a  condemnation,  among  which  those  for  wages 
and  provisions  were  indispensable.  It  may  also  be  doubted 
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whether  in  such  an  event  the  captain  be  bound  to 
[*267]    keep  the  mariners,  and  whether  it  be  ♦not  mbtter 

of  contract  among  the  nnderwriters  on  these 
several  subjects,  that  expenses  of  this  kind,  which  are  in- 
curred for  the  recovery^  and  not  for  repairing  of  the  pro- 
perty, shall  form  a  gross  average.  But  neither  of  these 
reasons  can  apply  here.  The  disaster  which  compelled 
the  Thomas  to  bear  away  for  Norfolk,  befel  the  ship 
alone.  She  sprung  a  leak,  to  repair  which,  so  as  to  pursue 
her  original  voyage,  and  thus  earn  freight,  she  went  into 
the  nearest  port  It  is  tn!^e,  it  was  for  the  defendants' 
benefit  that  this  course  was  adopted  in  preference  to  let- 
ting the  vessel  sink.  But  this  argument,  if  care  be  not 
taken,  will  prove  too  much. 

K  masts  or  a  rudder  be  caraied  away  in  a  storm,  or  by 
lightning,  it  will  be  for  the  benefit  of  all  parties  concerned 
that  they  be  replaced ;  but  it  was  never  yet  contended  that 
the  owner  of  goods  was  to  bear  any  part  of  such  expense. 
So  if  a  vessel  touch  at  a  port  in  her  voyage,  and  there  be 
struck  with  lighting,  it  is  as  much  for  the  shipper's  benefit 
that  she  be  repaired,  as  if  the  misfortune  had  happened  at 
sea,  and  yet,  will  it  be  said,  that  in  such  cases,  too,  these 
charges  shall  be  ratably  paid  ?  To  prevent  this  argument, 
drawn  firom  the  benefit  which  shippers  receive,  from  mis- 
leading us,  its  application  shoald  be  confined  to  advan- 
tages conferred  which  do  not  result  from  a  previous  obliga- 
tion on  the  party  from  whom  they  proceed.  If  they  be 
the  effect  of  contract,  or  of  an  antecedent  stipulated  reward, 
as  we  shall  presently  see  was  the  case  here,  it  is  idle  to 
expect  any  other  renumeration  than  that  which  the  terms 
thereof  prescribe.  In  the  given  case,  the  freight  agreed 
on  is  all  the  compensation  the  plaintiffs  were  to  receive, 
and  in  settling  a  suitable  equivalent,  they  took  into  the  esti- 
mate the  very  risk  and  expense,  a  part  of  which  they 
now  claim  of  the  defendants.  The  detention  of  a  crew 
after  capture,  may  emphatically,  and  in  the  sense  above 
mentioned,  be  considered  as  for  the  oommon  benefit^  because 
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^  teohnicij  total  loss  having  happened,  tbere  is  qo  furtib^ 
duty  to  loeep  them«  Thej  may  be  diamiaaed  with  preja- 
dioe  to  the  iDsuraoce,  but  if  these  plaiotifis  had  discharged 
Ihe  seamen,  and  thus  voluntarily  broken  up  the  voyage^ 
neither  the  defendants,  nor  the  assurers  of  ship  or  freight^ 
would  have  paid  them  one  shilling. 

If  the  maintenanoe  and  wages  of  a  crew,  luider  such  4 
disaster,  be  olyeots  of  general  contribution,  how  is  this  to 
be  reconciled  with  what  is  so  clearly  the  contract  of  ev^y 
ownec  of  a  ship,  who  takes  goods  on  fright? 
Does  wA  every  charter  *party,  aa  has  already  [*268] 
bean  hinted,  contain  a  covenant  thai  "  he  will,  at 
hii  awn  coe^  and  ckatye^  keep  his  vessel  staunch  and  tight^ 
and  furnish  her  with  fnarinersy  provisions^  &c.  during  the 
pfhok  votfogeP^  Does  not  this  engagement  oblige  him  not 
only  to  provide  a  good  vessel  at  tibe  commencement  of  the 
voyage,  but,  if  possible,  to  repair  her  as  often  as  may  be 
neoeasary,  and  to  bear  aU  the  ^xpemea  occasioned  thereby  ? 
Why,  then,  are  these  expenses  to  be  separated  ?  If  by 
the  eharter  party  the  owners  of  the  ship  have  agreed  to 
pay  the  whole,  what  right  have  they  to  a§k  any  part  ol 
them  firom  the  merchant  7  And  if  any,  why  one  part  more 
ihan  another?  As  well  might  a  landlord,  who  for  a  cer^ 
tain  rent  had  covenanted  to  rebuild,  after  injuries  by  lighd- 
ning  or  other  accidents,  during  the  lease,  ask  of  his  tenant^ 
en  the  pretence  of  having  done  him  a  service,  to  contribute 
towards  so  much  of  the  expense  as  was  occasioned  by  the 
wages  of  workmen.and  th^  provisions.  No  person  would 
tamely  submit  to  such  an  exaction ;  and  yet,  in  what  wotdd 
his  case  difibr  from  that  of  the  defendants^  who,  on  pre- 
cisely analogous  terms,  were  tenants  of  the  ship  Thomas? 

Again,  does  not  the  right  to  fheight,  generally  speaking; 
depend  on  completing  the  voyage  ?  And  how  can  this  be 
done,  in  case  of  many  accidents,  unless  the  vessel  stop 
somewhere  and  repair  them  ?  The  defendants  in  this  very 
case  might  have  insisted  either  that  the  Thopxas  should  be 
repaired,  or  on  the  plaintLSb'  finding  another  ship ;  and  in 

Vol.  IL  49 


nt  OAMB  nr  fas  stmtiMB  06tfRr. 

Wakleii  T,  Le  Roy. 

case  of  refosa]  to  do  either,  tbey  might  hare  demanded 
their  goods,  as  they  were  under  no  restraint,  (as  in  Leaven* 
worth  V.  Belafieldf  arising  from  capture  or  other  cause,) 
and  have  sent  them  on  by  another  opportunity,  without 
having  anything  to  do  with  the  wages  or  proyisionB,  or 
other  expenses,  incident  to  the  repair  of  every  vessel.  It 
k  nothing  to  the  shipper  of  goods,  as  it  respeets  the  charge 
he  is  at  in  the  transportation  of  them,  whether  the  voyage 
\ie  lengthened  by  adverse  winds,  or  by  the  springing  of  a 
leak  and  going  into  port  In  both  cases  the  owner  of  the 
rossel  is  put  to  greater  expense  for  wages  and  provisions; 
but  in  neither  is  the  price  of  fi^ight  increased,  which  will 
become  the  case  indirectly  and  very  often,  if  any  part  of 
ihis  additional  burden  be  to  be  borne  by  him. 

This  daim,  to  say  the  least,  is  novel  in  our  country ; 
nor  has  it  yet  been  made  with  success  in  Oreal  Britain, 
although  instances  of  this  nature  must  occur  every  day ; 

never  has  a  shipper  been  compelled,  in  that  country, 
[^69]    to  contribute  towards  ^disbursements  of  this  kind. 

The  sense  and  practice  of  the  mercantile  world 
must,  therefore,  notwithstanding  theoretical  speculations^ 
be  against  it,  and  these,  in  points  otherwise  doubtful,  are 
entitled  to  consideration.  In  England,  I  understand 
through  a  channel  which  leaves  no  doubt  of  the  informal 
lion  being  correct,  that  in  a  case  like  the  present,  these 
expenses  are  never  brought  into  a  general  average.  A 
merchant,  if  a  contrary  practice  be  introduced,  will  never 
be  able  to  calculate,  with  any  certainty,  the  amount  of  his 
freight  nor  will  he  know  how  to  cover  himself  by  insur- 
ance. There  is  no  hardship  in  thro  wbg  the  whole  of  these 
expenses,  in  ordinary  cases,  on  the  owner  of  the  ship,  and 
letting  him  look  to  his  policy  on  the  vessel  for  repairs  put 
on  her,  and  to  his  underwriters  on  the  freight,  for  any 
eactra  expenditure  for  wages  and  provisions,  which,  being 
a  deduction  from  her  gains  or  earnings,  ought  naturally  to 
be  paid  by  those  who  have  underwritten  that  subject  It 
is  heat,  ^here  it  can  be  done,  and  where  it  does  not  inte^ 
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bre  with  oeitaia  well  known  rules,  which  have  been  es* 
tahltshed  in  the  case  of  jettisons,  and  some  other  losses 
Whieh  are  volantarily  incarred,  for  the  sake  of  all,  to  let 
^ery  sabjeot  bear  its  own  loss.  Every  man  will  thea 
know  the  extent  of  his  liability,  and  act  aooordingly.  la 
cases  like  the  present^  no  injury  can  arise  in  making  the 
separation,  while  fhauds  may  be  practised  ntider  a  contrary 
role.  On  the  smallest  accident  the  owner,  or  master,  will 
be  tempted  to  go  into  port,  nor  will  he  have  any  great  in> 
daoement  to  shorten  his  stay  there,  so  long  as  he  be  pet^ 
mitted  to  employ  the  crew  in  repairing  the  injary,  (which 
they  will  centimes  be  competent  to  do,)  and  to  victual 
0,Jid  pay  them  at  the  expense  of  the  owner  of  thd  cargo, 
who  has  relied  on  his  contract  to  do  all  these  things  himsel£ 
For  these  reasons  I  am  for  confining  a  general  contri* 
bution  for  extra  wages  and  provisions,  to  a  case  of  captuiei 
or  where  a  vessel  goes  into  port  to  avoid  an  enemy,  or 
whiere  some  other  step  is  taken  by  the  master,  withoiU  a/ny 
previoius  injury  to  the  vessel  alone,  evidently  for  the  benefii 
of  the  whole,  and  with  the  view  of  escaping  from  an  im^ 
pending  periL  All  these  cases  rest  on  the  same  principle. 
No  particular  accident  having  happened  to  the  vessel, 
which  it  is  the  owner's  special  daty  and  interest  to  repair, 
there  is  no  reason  why  he  should  personally  bear  a 
heavy  loss^  which,  in  most  of  the  cases  put,  is  voluntaril]/ 
incurred,  to  prevent  a  general  one,  greater  still. 
Hence,  it  will  result,  and,  perhaps,  a  safer  *rule  [*270] 
cannot  be  followed  than  the  one  suggested  by  Ab* 
bott^  which  is,  that  if  the  injury  to  be  repaired  be  not  of 
itself  an  object  of  gross  average,  (and  certainly  the  stop* 
ping  of  a  leak  falls  not  within  this  description,)  neither 
shall  any  of  the  incidental  or  consequential  charges  be^ 
Qome  SO;  If  a  shipper  be  not  obliged  to  find  materials^  or 
carpenters,  to  repair  injuries,  firom  tempest,  or  stranding^ 
why  should  ho  be  taxed  to  pay  or  victual  the  crew  ?  Ob- 
vious as  this  difficulty  be,  no  writer  has  hitherto  attempted 
ds  solution.    A  merchant  suffers  enough  by  the  detention 
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of  his  goods.  If  they  come  to  a  fidling  market|  in  eoiMO^ 
quence  of  a  protraction  of  the  voyagei  or  if  damagod,  or 
totally  ruined  by  the  springing  of  a  leak,  he  oannot  apply 
to  the  owner  of  vessel  or  freight  for  the  smallest  indemaiftr 
nation.  He  must  bear  the  loss  himself,  or  look  to  his  owa 
insuranoe. 

But  the  principle,  on  which  the  plaintiflb. expect  to  suo* 
need,  is  supposed  to  be  in  the  case  of  Da  Oa&Ui  v.  Ntomham^ 
a  D.  A;  E.  407.  The  crew  being  discharged  at  the  place  of 
ffipair,  the  question  which  now  occurs  was  not  directljr 
agitated,  nor  was  any  thing  more  determined,  than  that  the 
anderwriters,  on  a  vessel,  are  liable  for  ^*  wages  and  provit 
aions  of  workmen  hired  to  refit  her."  This  seems'  a  8elf» 
evident  proposition;  for  as  these  repairs  are  put  on  Uie 
aabject  which  they  have  insured,  not  only  should  they  pay 
fx  the  materials,  but  for  the  labor  bestowed  on  thenu 
To  get  rid  of  this  responsibility,  it  was  urged  that  the  saik 
ors  being  employed  for  this  purpose,  '*  they  were  bound  to 
work  without  a  further  allowance,"  and  the  court,  with  all 
ihe  counsel,  admit  this  would  have  furnished  a  valid  ds* 
fence  for  underwriters  on  a  ship,  provided  it  had  been  trot 
in  point  of  fact;  but  those  of  the  crew,  who  had  been 
hired  after  their  discharge,  were  not  regarded  as  hands  b^ 
longing  to  the  vessel,  but  as  ordinary  workmen.  The  man^ 
ner  in  which  the  court  and  counsel  express  themsdves 
merits  attention,  and  goes  a  great  way  in  deciding  the  pre? 
sent  controversy  in  favor  of*the  defendants,  if  a  point  not 
immediately  litigated  can  be  r^;arded  as  settled  by  any 
thing  which  judges  may  say.  If  these  wages  had  been 
paid  to  the  sailors  as  such,  the  plaintifiEi'  counsel  allowed 
the  defendant  would  have  nothing  to  do  with  them.  '*  But 
the  &ct,"  say  they,  "  is  otherwise*  At  &e  time  the  repairs 
were  going  on,  many  of  the  persons,  indeed,  who  had 
wrved  on  board  the  ship  were  hired,  but  it  was  in  the  oar 

pacity  of  laborers,  and  not  of  sailors."    The  de- 
[*271]    fendant's  counsel,  also,  without  denying  *the  liar 

bility  of  their  dient,  if  these  men  were  to  be  conr 
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ttdered  as  common  workmen,  relj  altogether  on  their  being 
seamen,  and  tk^refore  not  mtitled  to  extra  pay.  Aahurst^ 
Justioey  agreed  to  Uie  law  as  stated  by  the  defendant's  ooon- 
aely  but  liot  to  the  fiioi  "  As  to  the  charge  for  the  sailors' 
work,  had  thqr  ramained  as  sach,*^  says  he,  "  on  board,  il 
would  be  fidr  that  a  deduction  should  be  made,  but  it  ap« 
pears  that  Ibe  crew  were  discharged  immediately  on  the 
ship's  ooming  itoto  port,  and  there  is  no  reason  why  they 
flhonld  wA  afterwards  be  employed  as  laborers,  in  making 
Ihe  lepatrSp  as  wdl  as  any  others.''  Is  not  this,  in  plain 
terms^  sayitig  that  the  wages  and  provisions  of  seamen, 
under  a  /oakmity  of  this  kind,  cannot  fall  on  the  under- 
wxiier  of  a  ahip.  Buller,  too,  althoagh  he  refers  to  a  pas** 
a^ge  in  Beawea^  for  the  foreign  law,  on  which  he  gives  no 
opinion,  lays  bold  of  the  same  distinction,  to  make  the  un- 
derwriter liable;  ^^for,"  says  be,  '*  the  crew  had  been  di» 
charged, ''  and  those  men  had  been  employed  as  comtnon 
workmen.**  I  have  been  thus  particular  in  estamining  this 
ease;  beeauae  it  is  by  some  supposed  an  authority  in  fiwor 
of  the  plaintiffl^  whereas,  according  to  my  understanding, 
we  find  recDgniaed  in  it^  without  any  qualification,  the  rule 
QU  which  the  defendants  here  rely,  that  the  wages  and  pro- 
visions of  a  crew,  during  a  detention  to  repair,  cannot  be 
broQgbt  into  A  general  average.  In  this  view  it  is  a  very 
strong  ease  »  their  favor,  and  so  it  has  ever  appeared  to 
me.  But  this  is  not  the  only  British  authority  of  the  kind. 
Lord  Mansfield,  in  the  case  of  Feitoher  and  others  v.  Pooh^ 
(6itt  afti^  Easter,  1769,  Park,  62,)  declared,  that  wages  and 
ftovmoimf  expended  while  %  ship  is  refitting,  after  a  storm, 
oould  never  be  allowed  a^nst  an  insurer  on  the  vessel. 
Much  lesss,  then,  can  they  be  demanded  of  an  owner  or  un- 
derwriter OB  gooda  Bden  v.  Pbok,  Silt  after  Hil.  1786 ; 
llac^  61 ;  L  D.  4  R  L27.  Buller,  too,  on  a  trial  befero 
Um,  nled,  t|^Kt  a  charge  for  wi^es  and  provisions,  during 
a  detention  like  the  present,  could  not  be  recovered  on  a 
polkrf  on  the  ahip  and  goods,  but  that  the  frei^  alent 
wifl  liable  ft^itL 
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It  18  also  settled  in  Bobertaon  v.  JBtver,  tb«t  tbe  expenw 
of  wages  and  proviaionns,  oooaaioed  by  an  embargo,  whiek 
is  a  stronger  case  than  this,  oannot  be  recovered  on  a  policy 
on  ibe  ship.  This  case  ia  eited,  altbongh  it  be  that  of  as- 
embargo^  for  the  purpose  of  quoting  what  fell  from  Mr. 
Justice  Buller,  and  which  applies  strongly,  and  immediate- 
ty,  to  the  point  before  us,  /^I^"  says  he,  ''the  ship  had 
been  detained  in  consequence  ct  an  injury  re* 
[^72]  oeiyed  in  a  storm,  though  *  the  underwriters  must 
have  made  good  the  damages^  yet  the  insured  oould 
not  have  claimed  the  amount  of  wages  or  provisioiiSi  dux^ 
log  ti^  time  q)ent  in  repairing.  The  court,**  he  proceeds^ 
"  only  look  to  the  subject*matter  of  the  insurance  Here 
the  ship  was  safe,  and  the  wages  and  prorisions  are  no  par* 
of  the  thing  insured."  It  will  at  onoe  be  pereeived  that 
tUs  reasoning  applies  with  doable  foroe  against  ren<* 
dering  an  owner  of  goods,  or  iheir  nnderwritms,  liable  for 
expenses  ot  this  kind. 

-  If  there  be  any  foreign  author  who  thinks  differently,  hi* 
dictum  will  not  be  found  to  be  supported  by  the  best  »id 
more  ancient  writers  on  the  law  of  insurance.  Vol.  1.  C24 
Bmerigon,  after  inquiring  ^  whether  the  eicpenses  of  re* 
pair  and  continuing  in  port  to  refit,  after  an  accident  of 
this  kind,  are  to  make  a  general  average?*'  informs  ns,  that 
the  Bhodian  law  decided  in  the  negatiTe,  and  then  oitea 
many  celebrated  authors,  (Faber,  Yittmus^  Duarenmi^ 
Euiick^  Loocenius,  Devicq,  Boocus  and  Marquardus,) 
who  approve  of,  and  adopt  this  decisioE.  The  reason  they 
assign  is,  '4hat  sueh  expenses  are  incurred  for  the  purpose 
of  enabling  the  vessel  to  puisne  her  voyage,  rather  than 
with  a  view  of  preserving  the  merehandise^'* 

The  same  principle,  says  this  profound  lawyer,  seems  to 
have  dictated  thedeventh  artick^  respecting  fireight^  iriMeh 
obligee  "  a  shipper  to  wait  while  a  vmel  is  r^airii^,  or  ta 
pay  freight^"  but  the  ordinance  does  not,  he  continues,  re* 
quire  him  to  contribute  to  the  expenses  of  refitting,  w  thoaa 
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4saafled  thereby.  The  aame  decision,  he  adda^  is  tabe  found 
in  the  laws  of  Oleron* 

Thas  far  there  appears  but  one  opinion  among  elemen- 
tary writensi  for  alUiongb  they  make  no  particular  mention 
of  wages  and  provisions,  it  is  evident  from  other  express 
aiqns^  they  must  have  included  them  in  the  exemption,  to 
•  which  an  owner  of  goods  was  entitled*  Being  a  charge  as 
much  arising  out  of  the  peril  encountered  as  any  other,  they 
could  perceive  no  reason  for  a  distinction,  the  merit  of 
which  is,  perhaps,  exclusively  due  to  Bicard,  who  is  meik- 
tioned  by  ^merigon  as  the  first  who  undertook  to  differ  from 
all  the  authors  whom  he  had  just  named.  He  then  cites 
bis  opinion,  which  no  subsequent  writer  has  ventured  to 
approve  in  its  whole  extent ;  for  the  repairs  of  aship^  after 
a  storm,  are  by  him  brought  int6  general  average^  as  weU 
9JI  seamen's  pay  and  provisiona  In  truth,  he  exoeptf 
anothing^  but  includes  every  expense  occasioned  by  the  di*' 
aster.  Indeed,  if  he  be  right  in  tibrowing  any  one 
of  these  items  into  a  general  average^  he  ^rnust,  [*278] 
probably,  be  so  throughout.  For  why  shall  the 
paj  of  die  crew  be  a  general,  while  the  wages  of  the  work- 
men are  a  particular,  average  ?  Or  why  shall  the  provi- 
sions of  the  former  fidl  under  one  description  of  averages^ 
/ind  those  of  laborers  under  another  7  Or  why  must  the 
cost  of  a  mast  be  borne  by  the  owner  himself  orhisundM^ 
writer  while  the  charge  of  keeping  the  sailors,  while  it  is 
putting  in,  most  be  divided  between  fireij^  ship,  and 
nargo? 

,  Biowdf  no  doubt,  found  it  diffloult  to  make  a  distinction, 
imd  therefore  determined  not  to  di£br  by  halves  from  the 
Jurists  who  had  preceded  him.  As  he  is  perhaps  the  only 
writer  (for  Beawes  only  copies  what  he  says)  who  is  found 
to  maintain  this  dootrine^  I  shall  be  excused,  for  adhering 
to  an  opinion  which  is  certainly  sanetiooed  by  fiur  tl^ 
jpreater  part  of  those  "who  have  left  us  their  Hsntimimts  on 
the  subject  This  irill  appear  to  be  the  esse  to  a^y  om 
who  will  be  at  the  trouble  of  consulting  Em/mgon^  who,  it 
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in  proper  to  obeerre  here,  admits  that  the  practieo  of  the 
French  ooarts  of  admiralty,  contrary,  however,  to  the  civfl 
jnriflpradeiioe  of  the  country,  conforms  to  the  opinion  of 
Bicard  as  far  only  as  respects  the  expenses  of  unloading 
and  reloading  and  the  wages  and  provisions  of  the  crev. 

Another  argument  i^inst  making  these  expenses  A 
matter  of  general  assessment^  arises  from  the  extreme  diffi- 
eulty  and  embarrassment  which  must  ever  attend  the 
adjustment  and  collection  of  them.  To  value  the  vessd, 
llreight,  and  goods,  so  as  to  do  justice,  is  never  an  easy 
task.  In  the  case  of  a  general  ship,  and  fifty  or  more 
tftippers,  as  may  weD  happen,  what  trouble  will  not  ibe 
Owner  have  to  discover  the  just  value  of  every  man's  inteK 
rest,  and  what  disputes,  vexation,  and  delay  most  he  txi\> 
ndt  to,  before  he  receives  one  half  that  is  due  to  him  7  lb 
feebver  one  hundred  dollars  for  wages  and  provisions^  he 
may  have  to  look  to  as  many  shippers^  and  have  a  controN 
versy  with  every  one.  All  this  may  be  avoided  by  making 
these  expenses,  as  natuniHy  they  an^,  a  particular  av0^ 
age. 

My  apology  for  the  length  of  this  opinion  will  be  found 
in  the  importance  of  the  question,  than  which  few  can  oocur 
more  interesting  to  the  mercantile  world.  I  sincerely  hopd 
ibit  the  inconveniencies,  which  are  appr^ended  from  a 
practice  under  the  rule  which  it  has  been  thought  fit  td 
adopt,  may  exist  in  imagination  only. 

Upon  the  whole,  as  the  injury  which  happened 
[^74]  here  was  *not  in  itself  an  object  of  general  ctMitri* 
bution ;  as  the  plaintiffs  were  under  oootract  to 
repatV,  vicHtalf  and  man  their  vessel,  throughout  the  voy^ 
age,  or  lose  their  freight;  as  the  defendants  received  no 
beneftt  but  what  the  plaintifb  were  under  positive  stipula- 
tion to  eoiufer ;  as  their  oum  and  not  the  common  interest 
Iras  the  Sdle  objeet ;  and  as  a  contrary  rule  may  product 
great  inequality,  emb^rraSsknent,  and  dday,  my  opinton  H^ 
that  Hie  ^ai^  for  these  eaOra  wages  and  provisions  is  A 
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iMr^cular  ftrerage,  to  be  borne  by  tiie  freight  only,  and 
ihat^  therefore,  the  defendantg  ou^t  to  haye  juclgment.(e^ 

Judgmeokt  for  the  plaiDtii& 
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Where  the  tamUm  of  the  voyage  iosared  are  preserved,  it  is  only  a  deviatioik 
to  touch  at  any  intermediate  port ;  and  though  it  be  resolved  on  b^fon 
the  voyage  oommenoe,  it  is  not  on  that  account  an  altered,  or  diflbrent 
voyage  Urorn  the  one  desocibed  in  the  pottqy,  and  the  inaoner  wil  befieble 
ibr  any  km  before  aniving  at  the  dividing  point  Wages  and  proviakMii 
are  subjects  of  general  average  from  the  time  of  being  obliged  to  bear 
away  to  a  port  of  necessity  in  consequence  of  injuries  received,  and 
X0ooverable  under  a  pc^icy  on  the  ship.  If  the  points  intended  to  be  relied 
on  (a  aigumeDt  have  not  been  subjoined  to  the  ease  made,  sewice  of  a  copy 
of  them  on  the  Judges  and  adverse  party  at  the  time  of  bHug^  on  tto 
aigument  is  sufficient 

Oir  a  poUcy  of  insurance  npon  the  body  of  the  brig 
fWendshtp,  "at  and  from  Newry,  in  Ireland,  to  Neyt 
York.^' 

Previously  to  the  sailing  of  the  vessel,  the  master,  in 
conjunction  with  the  agents  of  the  assured,  entered  into  a 
written  contract  to  land  some  passengers  at  Halifax,  in 
Kora  Scotia,  under  a  penalty  of  five  hundred  pounds.  The 
vessel,  however,  cleared  out  at  Newry  for  New  York,  but 
in  proceeding  down  the  St.  George^s  or  Irish  channel,  and 
before  she  had  reached  the  dividing  point  to  turn  off  to 
Hali&x,  she  struck  on  a  rock,  in  consequence  of  which  it 
Was,  after  consultation,  deemed  necessary  to  bear  away  foi^ 
Dublin,  IB  order  to  refit.  For  the  expenses,  it  became  in* 
dispensable  to  take  up  money  on  bottomry.  After  doing 
which,  and  completing  her  repairs,  the  vessel  sidled  on  faef 
voyage  by  the  way  of  Hali&JC|  where  she  landed  her  paa* 

(a)  See  Leavenworth  v.  JMe^d,  1  GaiM^  B^  OVS^  a,  (s^ 
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iengen,  and  afterwards  arrived  safely  at  New  York,  te 
port  of  her  ammate  deatinatioiu 

A  rdkia  haying  been  given,  a  case  was  made,  sabject  to 
the  opinion  of  the  court  whether  the  plaintiff  was  entitled 
to  recover  the  amount  of  the  money  taken  up  on  bottomry, 
and  whether  the  wages  and  provisions  from  the  time  of 
beariug  away  until  she  was  in  condition  to  proceed,  and  the 
expense  of  loading  and  reloading  the  cargo,  and  all  others 
occasioned  by  that  necessity,  shouldi  or  should  not,  be  a 
subject  of  general  average? 

Eqffmanj  for  the  defendants,  objected  to  the  cause  being 
brought  on,  because  the  points,  on  which  the  plaintiff  meant 
to  rely,  were  not  added  to  the  case  served  upon  him. 

£^76]        *  Jones  f  contra,  then  tendered  to  him  a  statemant 
of  the  points,  and  at  the  same  time  served  the 
judges  with  copies.    This  he  contended  was  sufficient. 

Hoffman^  in  reply.  The  rule  ordering  points  to  be  sub- 
joined to  the  cases  made,  was  intended  as  much  for  the  case 
of  the  opposite  counsel  as  of  the  court. 

P&r  Oariam.  It  is  sufficient  to  serve  the  points  on  the- 
opposite  party  at  the  time  when  the  case  is.  delivered  to  the 
court,  and  when  the  motion  is  made  to  bring  on  the  argpe* 
ment(a) 

Jcnea,  for  the  plaintiff  Oar  fifst  position  is,  that  the 
voyage  insured,  and  that  on  which  the  vessel  sailed,  art 
the  same ;  therefore,  as  the  loss  took  place  before  arriving 
|Lt  ihe  dividing  point  of  the  two  voyages,  the  insurer  if 
liable.  The  contract  to  touch  at  JSalifkx,  was  no  more  than 
an  intended  deviation,  and  did  not  amount  to  a  different 

(a)  In  et0i7  cMe  the  ]»rt}r  who  ia  to  open  the  ar^nment  must  dolWer  to 
the  oourt  and  to  the  opposite  ooonael  the  points  he  means  to  relj  or  Msdm 
T.  Jltofoi^a  Johna*  Eapb  541. 
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toyage.'  It  is  aot  denied  that  a  deviation  avoidfl  a  polioy  i 
tet  then  it  ia  only  as  to  aubsoquent^and  not  aa  to  previooa 
loaaes.  For  these  last  the  underwriter  oontinaea  charge* 
able.  These  principles  are  of  long  standing,  and  to  be 
found  well  settled  in  the  cases  of  Foster  v.  Wilmer^  and 
(krier  v.  Boyal  JSx.  Asa.  Oo.,  2  Stra.  1249.  In  JfurdoA 
r.  Pottsj  (Situ  at  G.  II.  after  Trin.  1795,  before  Lord  Ken^. 
yon,)  which  may  be  relied  on  by  the  de&ndantSi  the  do- 
cision  turned  on  the  fact  of  the  ulterior  voyage  being  con* 
sealed.  And  in  Wooidridge  y.  Bai^kU^  Dong,  16,  Buller,  J. 
reoognisses  the  law  as  settled  by  the  authorities  referred  Ui» 
In  that  case  the  voyago  insured  was  never  inteaded.  ThA 
ttmini  ware  not  the  same.  This,  according  to  Lord  Mans* 
fleld,  is  the  criterion  to  determine  whether  the  voyage  por- 
sited  be  only  a  deviation,  or  a  dif^^rttit  voyage.  When  the 
tm^umi  are  the  same,  any  intermediate  conme  is  only  a  de* 
viation.  Kewhtjy.  Byan,  2  H.  BL  S48,  reviews  all  the 
former  determinations,  and  confirms  them.  In  Middkwoad 
T.  J^akes,  7  D.  &  £.  162,  the  dedsion  went  on  the  ground 
of  a  positive  order;  previooato  the  voyage,  depriving  the 
captain  of  a  right  to  pursue  it  in  the  most  advantageous 
Ihanner.  This  was  held  to  increase  the  risk  by  taking 
away  the  right,  which  the  insurer  had,  to  the  master's  judg* 
ment  and  discretion.  This  very  case,  however,  acknow* 
ledges  all  the  others,  and  Lord  Eenyon  says,  he  would  no! 
have  determined  as  he  did,  could  he  have  been  brought  to 
suppose  the  decision  in  Kewky  y.  Byan  would  be  at  all 
affectcil.  The  question  as  to  general  average  has  already 
been  determined  by  the  decision  in  Walden  y.  Le  Boy^  as 
Ugainst  owners  of  goods,  and  it  is  conceived  that 
^be  same  principles  must  govern  against  under-  [^76] 
writers  on  a  vessel. 

Hoffman^  contra.  The  determination  in  KewhyY^  Bgrnn, 
was  evidently  contrary  to  Lord  Kenyon's  opinion,  as  ex- 
pressed in  the  subsequent  case  of  Mddkwood  v.  Bhkes. 
He  does,  indeed,  avail  himself  of  a  distinction,  but  which 
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imoonta  to  nothing.  This,  therefore,  shows  that  the  law 
is  not  settled  eren  in  England ;  we  may  then  be  allowei 
to  investigate  this  point  os  principle.  If  so,  the  Englkh 
adjadioatioDS  cannot  be  supported  Millar,  when  spesik- 
ing  of  the  reasons  on  which  insurance  law  should  proceed^ 
IB  deserving  of  the  highest  oonstderation.  In  page  89%  h$ 
says,  '*  to  vary  in  the  smallest  particular  from  the  original 
plan  of  the  voyage,  constitutes  an  aUerationJ^  The  reason* 
ing  in  this:  a  deviation  arises  after  the  voyage  is  begun; 
an  alteration  when  the  original  plan  is  previously  departed 
from.  In  481,  Millar  puts  this  question:  "Suppose  Ao 
Stfured  owners  have  taken  on  board  a  consignment  to  a 
diflbrent  port  than  that  speoi&ed  in  the  policy ;  will  it  fiea 
the  onderwriter?"  He  thinks  it  ought,  because  it  is  **a 
variation  in  the  plan  of  t^e  adventure  adopted  previous  to 
the  eommencement  of  the  risk."  He  argues  that  an  iaieii* 
tion  to  alter  the  voyage  destroys  the  contract  The  agre^ 
aient  by  the  poliey  is  to  pursue  the  voyage  in  the  most 
diirect  ooursa  When  it  is  to  be  prosecuted  in  anothei;  il 
takes  away  the  option  of  the  eaptain  and  comes  within  the 
distinction,  refined  as  it  io,  of  JHcleUewood  v.  Blokes,  The 
distinotion,  however,  is  purely  &nciful ;  for,  a  voyage  from 
Newry  to  Halifax,  and  from  Halifiuc  to  New  York,  can 
never  be  the  same  voyage  as  one  from  Newry  to  New 
York.  It  in  incongruous  to  say  that  wages  and  provisiona 
«re  subjects  of  general  average,  when  the  owner  is  bound 
to  have  bis  vessel  in  such  a  situation  as  to  carry  her  load* 
mgf  and  h\$  compensation  is  in  his  freight 

Jones,  m  reply.  The  policy  here  is  at  andfron^  The 
riski  therefore,  was  commenced.  Allowing,  then,  the  dia» 
tinction  taken  as  to  previous  and  subsequent  alterations^ 
we  are  still  entitled  to  recover  within  the  words  of  the 
poliqr- 

Ebkt,  Oh.  J.  delivered  the  oi»nion  of  tne  court  The 
court  are  of  opinion  that  the  previous  intention  to  tQUoh 
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at  Hali&x  did  not  make  it  a  different  vojagei  as  the  101^ 
mmi^  aa  well  as  the  subetantial  ol^eot  of  the  voyage  de* 
aeribed  ia  the  policy,  aad  of  the  voyage  upoQ  which  the 
Teasel  sailed,  were  the  same.  This  point  ia  cooaidered 
as  settled  in  the  English  law,  by  the  cases  of 
•Cbrier  v.  Boycd  Ex.  A^s.  Qo^  2  Stra.  1248;  ThO-  [«277J 
haatm  y.  Ferguson,  Doug.  846,  (861  of  8d  ed.;) 
Xewley  v.  Byan,  2  H.  Bl.  848,  and  MuUktoood  T.  BlaheB^ 
7  D.  &.  SL  162.  The  same  question  aroee  in  this  CQOrt 
ia  the  case  of  Silva  y.  Low,  decided  in  October  temii 
1709.  The  yoyage  there,  as  deseribed  in  the  policy,  was 
from  Wilmington,  in  North  Carolina,  to  Falmouth ;  but^ 
inrevioas  to  sailing,  the  captain  declared  his  inteotioa  to 
touoh  at  New  York  for  seamen ;  and  one  question  in  tha 
aaose  (which  was  twice  ai^ued)  was,  whether  the  sailing 
imder  that  dedaied  intent  was  a  distinct  yoyage?  All  the 
aboye  oases  were  reyiewed  and  eonsidered,  and  upon  that 
queatioB.tfae  majority  of  the  court  were  of  opinion  t}iat  it 
was  to  be  deemed  still  the  same  yoyage*  The  second  point 
was  decided  this  yery  term  in  the  case  of  Wabkri!  y.  L$ 
Boy.  The  only  difference  in  the  two  cases  is,  that  this  is 
an  insurance  on  the  ship,  and  that  was  an  insurance  on  the 
cargo.  But  this  makes  no  difference  in  the  application  of 
the  rule  for  contribution.  The  opinion  of  the  court  ao* 
oordingly  is,  that  the  plaintiff  is  entitled  to  recoyer,  and 
that  the  wages  and  proyisions  of  the  crew  during  the  neces- 
(Mury  detention,  at  Dublin,  to  repair,  go  into  a  general 
ayerage. 

LryiNGSTON,  J.  As  to  the  first  point,  whether  this  were 
anything  more  than  an  intended  deyiation,  I  concur  in  the 
opinion  just  deliyered.  Both  in  England  and  in  this  couu- 
tify  it  is  well  settled  that  an  intention,  howeyer  strong  or 
well  ascertained,  to  touch  at  an  intermediate  port,  not  men- 
tioned in  the  pol'cy,  does  not  constitute  a  different  yoyage^ 
but  only  an  intention  to  deyiate.  Were  this  r69  iniegru^ 
doubts  might  reasonably  be  entertained ;  but  it  is  no  reason 
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From  the  opinion  deliTered  on  this  poiat^  I  diaseni.  In 
tlto  cise  of  Walden  y.  Le  Roy^  decided  (bis  term,  m j  raaaou 
were  aasigned  at  large,  why  an  owner  or  underwriter  of 

goods,  oagfat  not  to  contribute  tow<»rd8  a  idm^ 
[^79]    bursement  of  'expenses  of  this  natare.    For  the 

same  reasons,  nnderwritera  on  vessels  can  have 
nothing  to  do  with  extra  wages  and  provisions.  So  \t  has 
been  settled  in  England,  and  the  praotioe  both  thero  and 
in  this  country  is  in  conformity  thereto.  As  theoe  expensei 
oecasion  a  diminution  of  fh^ight  only,  that  subject  aloM 
must  be  considered  as  loser,  and  its  underwriter,  if  tbei9 
be  any,  called  on  for  an  indemnity.  An  insurer  of  a  vessel 
might  ae  well  be  applied  to  for  a  contribution  towards  a 
loss  occasioned  by  an  extra  consumption  of  provisions,  or 
an  eoLtra  charge  for  wages  during  violent  storms  or  con* 
trary  winds,  which  had  protrfetcted  the  voyage  three  or  fi>af 
months  beyond  the  usual  period. 

Wo  now  go  much  further  than  in  Walden  v^  Le  iBsy, 
We  there  only  said,  that  wages  and  provision^  expended 
during  a  detention  to  refit,  after  a  storm,  should  be  broug^it 
m&o  a  general  average.  But  here  we  determine  that  "  all 
other  expenses  occasioned  by  this  necessity,-'  are  to  beoome 
a  general  average  includiag  (for  the  expression  is  suffi- 
ciently broad)  materials  for  repairs,  as  well  as  for  the  hire 
of  carpenters  and  laborers.  An  owner  of  goods  will,  there- 
fore in  future,  be  bouqd  not  only  to  pay  and  feed  the  mar- 
iners, but  if  every  expense  occasioned  by  a  storm  must  be 
paid  as  a  general  average,  and  so  we  are  now  determining,  he 
will  have  to  purchase  materials  and  find  workmen  toro* 
pair  a  ship  in  which  he  has  no  interest  This,  if  it  be  in- 
tended to  go  thus  far,  is  introducing  an  entire  new  principle 
into  the  law  merchant,  which  will  be  mischievous  and  uja* 
ilqual  in  its  effects,  and  which  no  advocate  for  the  doctrine 
of  general  average,  excepting  Bicard  alone,  has  ever  befona 
maintained*  Qertain  it  is,  that  no  owner  or  underwrlM 
of  goods^  with  us,  has  ever  yet  paid  towards  the  repairs  of  a 
vessel  injured  by  storm,  but  hereafter  this  as  wcUaa  efvorjr 
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Other  expense  (for  there  is  no  exoeption  in  this  caseoP  any* 
ihkg)  most  be  borne  by  bim  in  proportion  to  his  interest 
on  board.  This  innovation  in  practice,  however  beneficial 
to  the  owners  of  ships,  will  not  be  much  relished  by  the 
great  body  of  merchants,  who,  besides  paying  large  sums, 
hr  which  they  have  hitherto  not  deemed  themselves  liable 
for  real  and  necessary  reparations,  will  be  exposed  to  many 
lirauds,  on  the  part  of  those  who  will  now  have  a  right  and 
an  interest  to  repair  their  vessels  at  the  expense  of  others. 

My  opinion  is,  that  the  plaintiff  is  not  entitled  to  recover 
ifhe  wages  and  provisions  of  the  crew,  from  the 
time  of  bearing  *away  until  the  vessel  was  re*    [^80] 
paired  and  in  a  condition  to  pursue  her  voyage, 
and  that  none  of  the  expenses  occasioned  by  that  necessity 
are  to  be  borne  as  a  general  average. 

Upon  these  principles  judgment  should  be  entered  only 
for  the  sum  of  660  dollars ;  but  the  opinion  of  the  oourtis, 
that  the  verdict  is  right,  and  the  plaintiff  most  have  judg** 
ment  accordingly. 

Judgment  for  the  plaintiff  according  to  the  verdict. 


Tee  UirrrBD  Insurakcb  Cokpany  on  Nxw  Yobx  againsi 
BoBiKSON  AND  Habtshobne.  Affirmed  in  error,  1 
Johns.  Bep.  692}. 

After  an  abandonnent  and  pajment  of  loss,  a  porohase  of  the  propertj 
iasared,  by  the  agent  or  correspondent  of  the  underwritten,  though  made 
after  condemnation,  is  for  the  benefit  of  the  insurer,  if  he  elect;  therefiwe 
the  proceeds  of  a  purchase  so  made,  and  any  cargo  m  which  thej  may  be 
invested,  become,  if  he  pleases,  his  property,  and  he  may  maintahi  trover 
kft  it,  against  the  assured. 

Tboveb  to  recover  the  value  of  a  quantity  of  wine  and 
brandy,  in  which  a  verdict  was  taken  for  the  plaintifb 
subject  to  the  opinion  of  the  court  on  this  case. 
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The  plaintifis  underwrote  10|00  dollars  on  two  policies 
of  insuranod,  on  goods  shipped  bj  the  defendants^  to  Cadia, 
St.  Lacar,  or  Malaga,  consigned,  oonditionallj,  to  the  roas- 
ter, with  directions,  in  case  of  aocideDt,  to  enclose  bills  of 
lading  to  the  house  of  O'Connor,  in  Cadis,  or  St  Locar, 
and  to  that  of  Orevigne  &  Co.  in  Malaga,  to  be  aooompanied 
with  instructions  to  follow  the  orders  given  by  the  defend- 
ants  to  their  roaster.  Off  Cadiz  the  vessel,  being  warned 
not  to  enter  that  port,  bore  away  for  Malaga,  in  sight  of 
which  she  was  captured  by  a  French  privateer,  carried  in 
and  there  condemned  by  the  Fnench  consulate,  as  good  and 
lawful  priae.  During  the  proceedings  in  the  consular 
court,  the  captors  had  neglected  to  purop  the  ship,  and  it 
was  apprehended,  from  her  leaky  situation,  that  the  cai^go, 
consisting  of  sugar  and  cocoa,  had- received  some  injury* 
Without  opening  the  hatches  to  ascertain  its  extent^  the 
house  of  Grevigne  k  Co.  at  the  request  of  the  captain,  who 
did  not  know  of  the  insurance,  pnrchssed  the  cargo  for 
16,665  dollars,  through  the  intervention  of  a  sworn  broker 
for  the  benefit  and  on  the  account  of  the  "  defendants,  and 
whomsover  else  it  might  concern."  But  in  this  transaction 
Henry  Orevigne  deposed,  his  firm  considered  themselves 
as  acting  in  the  capacitjt  of  agents  for  the  defendants,  to 
whom  they  would  have  had  recourse  for  payment  of  any 
loss  that  might  have  accrued  ou  the  purchase.  This,  how- 
ever, did  not  take  place ;  for  the  cargo  sold  for  80,174  dol- 
lars, which  sum,  after  deducting  the  16,665  dol- 
[^81]  lars  *paid  to  the  captors,  Orevigne  &  Co.  invested 
in  wine  and  brandy,  which  they  shipped  on  ac* 
count  and  risk  of  the  defendants,  who  received  and  sold 
the  articles  thus  remitted,  contending  they  had  a  right  to 
retain  the  amount,  notwithstanding  they  had,  on  advice  of 
the  capture,  made  an  abandonment  to  the  plaintiffs,  who 
accepted  of  it,  and  paid  the  fiill  amount  of  their  insurance 
SB  for  a  total  loss.  The  question  submitted  to  the  court 
was,   whether  the  plaintiffs  were  entitled  to   recover? 
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Sither  party  to  fce  at  liberty  to  tarn  the  fiuHts  stated  intoa 
special  verdict 

Biggs,  for  the  plaintiik  The  transaotioa  ia  Malaga, 
though  done  for  the  benefit  ef  the  defendants,  rauAt  enure 
to  that  of  the  plainiiflb.;  for  the  purchase  can  be  considered 
in  no  other  light  than  as  in  trust  for4he  persoBS  who,  in 
judgment  of  law,  might  beseemed  theowners.  These  the 
plaintiff  became  by  their  accepting  the  abandonment  and 
]Niying  the  total  loss.  The  adverse  party  oannot  saj 
Qrevigne  k  Co.  aibted  as  agents  for  them,  after  having,  io 
dne  form  of  law,  passed  the  property  to  the  plain tiffiu  If 
&e  property,  then,  was  theirs,  any  articles  purchased  with 
<he  procee^Isof  that  property  were  theirs  also.  There  are 
^ases  in  which  a  purchase  by  tlie  insared  may  be  considered 
as  a  partial  loss.  In  McMkattra  v.  Shoolbred^  Esp.  N,  B. 
287,  it  was  held  4;hat,  as  the  assured  did  not  abandon  until 
after  a  recovery  of  the  vessel,  the  sum  at  which  she  waa 
purchased  by  the  captain  constituted  only  a  partial  loss^n) 
But  that  a  purchase  by  an  assured  does  not  stand  in  the 
way  of  the  underwritten,  to  recover  for  a  4otal  loss,  has 
been  reoc^ized  in  this  court  la  the  present  oasQ^ 
llie  cession  of  the  property  by  the  defendant,  its  ro- 
eeipt  by  the  plaintiffs,  and  payment  to  the  defendant,  as 
for  a  total  loss,  accordiag  to  his  claim,  vested  the  interest 
in  the  company.  For  it  is  a  settled  principle,  that  an  abai^ 
donment  made  and  accepted  transfers  the  property*  At 
«  lowing  no  j<ist  cause  of  abandonment  did  exist,  yet  if  ao* 
cepted  and  paid  for,  it  is  conclusive.  The  present  question 
is  not  whether  we  could  have  been  compelled  to  accept  the 
abandonment,  bat  whether,  as  we  have  paid  the  amount 
of  our  subscription,  we  are  not  purchasers  of  the  subject  in- 
sured ?  If  so,  then  we  are  entitled  to  the  benefit  of  the 
pilroper^  invested  and  sent   here.    2  Marsh.  622,  ffitt. 

(•)  It  was  there  held  tlie  assored  could  not  abandoa,  as  then  had  faeaa  a 
I  !;»▼  his  captauL    Park,  167. 
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Mtmdcdl  T.    Chehnmf   1  Yes.  9ft  are  autborities  £>r  omt 
daim. 

Hoffman^  contra.  By  the  case  of  SatcBer  and  Cfraig  v. 
Church  (see  the  case,  toI.  1,  297,  d.)  it  was  thought  the  a» 
rared  could  make  bo  purchase  but  for  himself.  That  pria** 
clple  was  somewhat  qualified  by  AlboU  ▼.  Broome^ 
f  *282]  See  the  case,  toI.  1, 292.  *Tbe  question  agai n  pre- 
sents itself,  whether  the  assured  cannot,  under  pecur 
liar  circumstances,  purchase  for  the  benefit  of  himself,  witk- 
out  any  reference  to  the  underwriter.  It  will  be  observed 
ihat  the  transaction  between  the  assurer  and  assured  was 
dosed ;  and  that  the  defendants  stood  as  mere  strangerd  pur- 
diasing  on  their  own  credit  It  was  not  on  that  of  the  carga 
purchased,  for  Henry  Grevigne  expressly  says  that  his  house 
would,  on  any  deficiency,  have  had  recourse  to  the  defen* 
dants.  The  plaintiffs  would  not  have  been  ]m\Ae.  How, 
tiien,  can  they  set  up  a  claim  to  any  of  the  returns  /  Sup> 
Ipoee  the  whole  had  sunk  at  sea,  the  defendants  must  have 
sustained  the  loss.  So,  had  the  purchase  proved  a  losing 
bargain,  the  underwriters  would  never  have  been  called  on. 
But  as  the  event  turns  out  profitable,  though  the  buying  of 
the  cargo  was  a  matter  of  mere  speculation,  the  plaintiff  set 
Htp  a  right  to  demand  the  emokiment.  This,  however,  thej 
cannot  maintain,  unless  they  can  show  their  liability  to  us 
Ibr  any  sum  Ijiat  we  might  have  paid  G-revigne  k  Go.  The 
yule,  to  operate,  must  be  equal.  It  is  to  be  observed  too, 
that  the  purchase  was  not  by  the  captain,  the  mutual  agent  - 
of  the  insurer  and  insured.  It  was  by  a  correspondent  of 
the  defendants,  and  this  distinguishes  the  present  from  any 
olher  of  the  cases  on  this  question.  But  allowing  the 
plaintiffi)  entitled  to  recover,  it  is  not  the  value  <^  the  ar- 
tadeB  here,  but  that  at  which  they  would  have  acid  in 
Malaga.  Piurk,  164.  Therefore  we  certainly  are  not  to 
account  for  any  profits  on  the  cargo  which  may  have  been 
mudo  herai 
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lUggs  and  Hdriton^  in  reply.    By  accepting  the  retom* 
cargo  the  defendants  have  adopted  the  acts  of  the  captain, 
who,  from  the  intimate  relation  between  assurer  and  assured 
is  the  agent  of  both  parties.    In  caae  of  accident  he  beoomesi  - 
though  without  privity,  the  agent  of  the  assurer.    What- 
ever is  done  by  him  in  good  fiuth,  is  obligatory  on  the  un 
der writer,  though  the  master  have  no  knowledge  of  the  iu*' 
surance.    Thus,  a  composition  entered  into  for  salvage,  to 
avoid  the  expense  of  libelling,  binds  the  insurer.    So  does 
a  ransom  paid ;  and,  should  the  goods  or  ship  arrive  after 
payment  of  the  loss,  the  underwriter  must  bear  whatever 
may  further  ensue  from  the  property  being  inadequate  to  pay 
the  cbai^ge  upon  it  By  the  conduct  of  the  assured,  the  plain* 
tifis  are  shut  out  from  applying  to  a  foreign  tribunal  fer 
restitutioui  and  shall  they  lose  the  right  to  ask  for  their 
property,  and  then  be  reftised  the  proceeds  of  their  ownf 
Besides,  we  hold,  that  had  the  purchase  turned  • 
*out  a  losing  ]xurgain,  we  should  have  been  bound    [^'288] 
by  this  bona  fide  act  of  the  captain.    We^  thereforei 
daim  the  benefits  of  what  he  has  dona 

EIbnt,  CIl  J.  delivered  the  opinion  of  the  court  This 
is  a  clear  case  for  the  plaintiff.  Their  claim  is  founded  on 
sound  principles  in  the  law  of  insurance.  The  defendants 
abandon,  apd  the  plaintiffs  accept  and  pay.  They  were 
then  substituted  for  the  defendants,  and  succeeded  to  the 
benefit  of  the  acts  of  the  agent  abroad,  in  relation  to  the 
property  in  question.  The  master  and  merchants  at  Mala- 
ga acted,  nominally,  as  agents  for  the  defendants,  but,  in 
reality,  they  were  agents  for  the  party  having  the  ultimate 
daim  to  the  property.  What  l&ey  did  was,  undoubtedly, 
founded  on  previous  instructions  from  the  defendants,  and 
on  the  connexion  that  the  defendants  had  with  the  property, 
as  former  proprietors,  and  existing  claimants.  When  the 
defendants  abandoned  the  ship  and  cargo,  and  received 
their  indemnity  from  the  plaintiflk,  they  renounced  all  con- 
cern in  the  interference  of  their  agents,  and  transferred  to 
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the- insurer  the  result  of  that  ioterferenee.  Thi»  is^settled 
doctrine  in*  respeet  t^  abandonment..  The  present  eaie  i»i 
analogous  to  thai  of  capture  and  sabsequent  raosoni^  whdi% 
upon  an  aoeopted  abandonment,  the  w^ioie  benefit  of  t]^ 
composition,  and  the  e&icts  reclaimed^.go  totbe  iusurei!. 

There  is  no  ground  for  considering,  the  paroliase  bj  the^ 
house  of  Grevigne  A  Coi  as  made.  fo£  the  defendantSi  ia 
die  character  of  strangers  to-  the  property.    It  was  ma^e^ 
ftrthe  defendants  as  having  an  intecest  in  it^  and  with  inten;^ 
tt  mitigate  the  los&    The  law  of  abandonment  applies  tq 
sncb^a  case  with  the  greatest  j  ustice  and  good  policy  in  makr 
isg  the  previous  instructions^  and  a)!  acts  of  the  agent  enure 
to  the  insurer.  To  give  to  the  insured  ^fuILindenanity  on  his. 
policy,  and  also  the  advantages  of  these  efforts  of  the  agenty 
t9  repair  the  loss,  would  be  doubly  injurious  .to  the  itasurer!. 
1$.  would  deprive  him  of  the  benefit  of  bis  substitution, 
tend  to  slacken  the  exertions*  of  agents  to  recover  the  proi- 
pertyy  and  invite  them  to  resort  to  fraudulent  speculationa 
upon  the  loss*    It  cauAot  be 'admitted^  that  the  condemna- 
tion at  Malaga  put  an  end  to  the  interest  of  the  insured,  sa 
as  to  render  a  purchase,  by  him,  thereafter,  equivalent  to 
a  purchase  by  a  stranger.     In  the  case  of  AV Masters y^ 
Sfioolbredy  1  Esp.  Rep.  2-37,  the  vessel  was  condemned  by 
the  French  consul,  sold  by  him  as  a  prize,  and  the  captain 
purchased  her  at  such  sale  on  account  of  the  owners.    But 
it  was  considered  as  so  much  property  recovered 
[*284]     *by  the  assured,  and  it  was  likened,  by  Lord 
Kenyon,  to  the  case  of  ransoms.    The  condi^mna- 
tion,.  and  change  thereby  of  the  legal  title,  was  not  consi- 
dered  as  any  impediment  to  tjie  doctrine  that  the  assured, 
by  a  recovery  in  that  mode,,  had  sustained  only  an  average 
loss,.    That  case  differs  from  this  in  one  particuTai:  only  ^ 
that  here  was  an  abandonment  and  payment  of  a  total  loss. 
It  was  admitted  in  the  case  I  have  cited,^  that  if  the  insured, 
upon  the  capture,  had  abandoned  he  might  have  recovered 
a.tot^l  loss.    But  then  upon  the  very  principles  of  aban- 
donment^ (and  which  that  case  did  not  mean  to  q^uestion,) 
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the  property  so  recovered,  to  use  Lord  Kenyon's  expras- 
;8ioo,  must  have  enured  to  the  benefit  of  the  insurer.  It  is 
a  {M-tnciple  perfectly  well  settled,  that  abandonment  has  a 
letrospecti  ve  effeot,  so  as  to  make  the  insurer  to  be  regarded 
as  the  proprietor  ab  imtio.  •  The  insurer  is^put  in  the  place 
of  the  insured,  and  the  latter  is  considered  as  if  he  had  not 
existed,  according  to  the  language  of  some  of  the  books. 
Putting  out  of  view,  as  the  case  in  Espinasse  certainly  does, 
any  material  operation  from  the  fact  of  condemnation^  I 
eannqt  see  any  difficulty  in  the  question.  Suppose  thore 
had  not  been  a  condemnation,  but  the  insured  had,  by  their 
^igent,  purchased,  or  recovered  the  property,  immediMeiy 
upon  the  capture,  and  before  this  technical  change  of  title 
by  ccmdemnatton,  I  apprehend  there  would,  in  that  case, 
.'be  no  question  but  that  the  assured,  when  he  abandons, 
parts  also  with  the  benefit  of  his  repurchase.  The  cotise- 
tfuences  would,  otherwise,  be  most  unjust  towards  tl^e  in- 
•surer,  and  the  insured  would  turn  his  contract  from  one  of 
indemnity  into  one  of  gain.  If  the  condemnation  in  this 
case  creates  no  difficulty,  no  other  exists.  The  insurer  was 
inot  bound,  unless  he  pleased,  to  accept  of  the  purch^M  at 
Malaga;  nor  was  the  insured.  The  agent  purchased  at 
his  peril.  There  can  be  no  risk,  therefore,  that  this  doc- 
trine will  involve  insurers  in  hasardous  mercantile  oon- 
tBems.  They  have  nothing  to  do  with  them,  but  at  their 
election.  After  an  accepted  abandonment,  they  can,  if 
they  please,  accept  of  the  Repurchase  by  the  agent,  and 
tdfirm  his  acts,  or  they  may  leave  them  to  fall  upon  the 
agent.  The  French  ordinance  of  marine  has  made  provi- 
sion for  this  very  case  of  repurchase  after  capture,  and  it 
ordains  that  the  insurers  may  take  the  composition  for  their 
own  benefit,  or  thefy  may,  at  their  election,  refuse  to  hav^ 
«tiythtng  to  do  with  the  repurchase^  and  content  thecttBelTdl 
fwitli  payitig  a  total  loss.  So  also,  on  the  other 
•hand,  the  assured  may  refuse  to  ratify  *the  repur*  [*286] 
Uiase,  and  for  this  reason,  says  Yalin,  it  behoves 
iha  agent  to  act  with  great  circumspection  and  prudence. 
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OixL  Art.  e6  and  67 ;  2  VaL  159, 160.  See  also  1  Emer. 
464,  and  s.  21.  1  agree  that  the  iDsurer  is  always  bound 
to  decide  promptly,  whether  or  no  be  claima  the  benefilB 
of  the  repurchase ;  bat  as  that  point  is  not  drawn  in  qnes- 
tion  in  the  present  cAse,  I  intend  that  no  objection  exisli 
on  that  groand.  The  repurchases,  authorized  by  the 
French  law,  are  as  applicable  to  eases  where  the  vessel  has 
been  condemned  as  where  she  has  not.  For  by  the  law  of 
nations,  as  understood  when  these  ordinances  were  estab- 
lished, a  capture  and  cairying  into  port,  or  infra  prcmita^ 
80  as  to  take  away  from  the  captured  the  hope  of  recovery, 
as  effectually  changed  the  property  as  a  sense  of  coiidem- 
nation  will  do  at  this  day. 

In  ithe  case  of  Orass  y.  WiAen,  2  Burr.  68i,  the  doo- 
tnne  of  capture  underwent  a  rery  learned  investigation ; 
and  Lord  Mansfield,  in  giving  the  opinion  of  the  oouit,  ob- 
served, that  if  aft^  oondemnati<m  the  owner  recovers,  « 
takes  his  captured  ship,  the  insurer  can  be  in  no  other  ooDr 
diticn  that  if  she  had  been  recovered  or  taken  befi>ie  oon- 
demnation.  The  reason  is  plain  fiom  the  nature  of  the 
oontract.  The  insurer  runs  the  risk  of  the  iusured,  and 
imdertakes  to  indemnify.  He  must,  therefore,  bear  the 
loss  actually  sustained,  and  can  be  liable  to  no  more.  So 
Miat,  if  after  condemnation,  the  owner  recovers  the  ship 
in  her  complete  condition,  but  has  paid  aalvage,  or  heen  ai 
any  expense  in  getting  her  back,  ii^  insnrer  must  bear  the 
loss  90  actually  sustained.  He  observes^  in  another  p}aQQ| 
that  no  capture  by  an  en^oay,  though  oondemned,  ean  lie 
ao  total  a  loss  as  to  leave  no  possibility  of  recovery.    Page 


Z  agree,  that  after  a  oondemnation,  the  property  is 
<ehaoged,  so  that  a  complete  title,  can  be  transferred  from 
Ibe  oaptor  to  a  third  person.  But  this  rule  does  noi  tippif 
between  insurer  and  insured,  so  as  to  anthoaze  the  insumd 
po  h&  that  puattshaser,  at  the  very  time  of  Ihe  loss,  and  widi 
the  express  view  of  indemnifying  himself  against  a  part  of 
il    If  he  does,  and  atill  claims  a  tot^l  loss  from  the  iomm/Tf 
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Jbe  OQtust  tender  to  bim  the  benefit  of  tbat  parcbase.  This 
^e  13  founded  on  ibe  dearest  justice,  and  is  essential  to 
furevent  fraad.  As  long  as  tbe  property  remains  in  tbe 
Muds  of  the  captor,  altbougb  a  condemnation  baa  taken 
place,  tbere  is  still  tbe  possibility  of  a  recovery.  Tbeie 
still  exists,  as  a  rod  over  tbe  captor,  the  right  of 
appeal ;  and  tbis,  and  otber  circumstances  *wbicb  [^86] 
xnay  be  peculiar  to  tbe  case,  will  always  induce 
jtbe  daanoe  of  a  favorable  composition  and  purchase,  on  tbe 
part  of  the  claimant  Tbat  chance  is  valuable,  and  ougbt| 
on  abandonment^  to  go  to  the  insurer.  In  the  preseot 
case,  however,  tbe  assured  takes  bis  total  loss  from  the  un- 
derwriter, makes  bis  favorable  terms  with  tbe  captor,  and 
Insists  on  retaining  both.  Tbis  is  not  to  be  permitted,  and 
I  oanuot  pursuade  myself  that  it  ever  was  permitted  by  tbe 
insurance  law  of  any  country. 

Tbe  case  ol  Saidkr  and  Oraig  v.  GhurA^  decided  in  tbis 
court,  in  July  term,  1799,  is  an  authority  in  point,  and 
must  govern  the  present  case.  That  was  an  insurance  on 
ft  vessel,  which  was  captured,  condemned,  and  afterwards 
purd^ased  by  the  master,  on  account  of  the  owners, 
of  whom  he  was  one.  As  soon  as  the  capture  was 
known,  and  bef<»e  tbe  condemnation  and  purchase,  the 
insured  abandoned,  but  after  tbe  purchase,  tbe  owners 
Aited  out  the  vessel,  and  sent  her  on  another  voyage.  The 
eourt  held  tbat  the  assured,  by  affirming  tbe  purchase  of 
die  captain,  as  their  agent,  had  waived  .the  abandonment, 
and  turned  the  total  into  an  average  loss.  That  if  tbe  in- 
sured bad  intended  to  pursue  their  claim  to  a  total  lose^ 
tiiey  ought  not  to  have  ratified  the  act  of  their  captain, 
but  left  tbe  insurer  to  reap,  at  his  election,  tbe  benefit  of 
tisat  purchase.  This  case  cannot  be  s^arated  from  the 
present  one  by  any  solid  distinction ;  and  I  should  be  sony 
to  question,  in  any  degree,  the  authority  of  that  decision. 
Tbe  case  of  AhboU  v.  Broome^  1  Oaines'  Bep.  292,  was  not 
intended,  in  any  respect,  to  shake  t^e  force  of  it  I  took 
no  part  in  the  latter  decision ;  but  it  appears,  firom  tbe  xe» 

Vol.  IL  52 
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•foct  of  the  oase,  that  it  was  dearly  to  be  diathigiiished^ 
^m  that  of  SsHkr  and  Craig  y.  Church  (Yide,  vol.  1,  308;) 
and  the  latter  appears  to  have  been  uniformly  oonsidsrod  by 
the  oounsel  and  court  as  a  yalid  authority.  I  oondudei 
therefore,  both  from  authority  and  principle,  thai  the 
plaintiffs  are  entitled  to  recover. 

LiviNOSTON,  J.  The  more  I  reflect  on  the  nature  of 
this  claim,  the  more  extraordinary,  not  to  say  extravagant, 
it  ^>pear8.  I  am  at  a  loss  to  discover  any  ground  on 
which  it  can  be  supported.  Those  relied  on  are,  that  the 
purchase  of  the  cargo  being  in  trust  for  its  nltinuile  own* 
era,  the  plaintiflb  mast  be  exclusively  entitled  to  the  pro' 
fits^  inasmuch  as  by  the  abandonment,  and  payment  <^  a 

total  loss,  they  became  proprietors  thereof  These 
[*^2871    arguments  proceed  on  the  ^hypothesis,  thatgood^ 

etmi  qfier  oondeTmiationf  belong  to  the  original  pro- 
lirietors,  or,  in  case  of  abandonment,  to  the  aasarer,  and  that 
the  assured  and  his  factors  ccmtinue,  after  such  an  event,  his 
ag^its,  and  are  authorized  to  purchase  for  him  the  wboI% 
or  any  part  of  the  property  condemned*  But  neitber,  of 
these  positions  will  be  found  correct  After  condemnation 
there  is  an  end  of  the  interest  both  of  the  owner  and  un- 
derwriter in  the  property  confiscated,  except  so  .£ur  as  X6- 
gsTds  the  right  of  appeal ;  and  even  in  case  of  reversal  <tf 
the  sentence,  neither  party  would  receive  the  property  im 
kind,  but  its  appraised  value,  or  the  price  at  which  it  had 
been  fairly  sold.  Thus,  if  an  appeal  had  been  successfully 
prosecuted  here,  the  underwriten^  in  virtue  of  the  abwDf 
donmenti  would  have  been  entitled,  at  most,  to  the  suoi 
at^  whiqh  the  captor  sold  the  property,  admitting  the  sale 
to  have  been  fair,  and  could  not  by  action  of  trover,  or 
othi^rwifiQ,  pursue  the  property  itself  the  title  to  whic^ 
had  been  thus  changed  by  condemnation.  The  moment 
sentence  is  pronounced,  the  right  of  the  captors  to  sell  is 
complete,  and  to  such  a  sale  all  the  world  are,  or  may  be^. 
parties.    The  assurer  may  buy  if  he  please ;  so  may  the 
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offigiiial  proprietor,  or  any  stranger.  He  wbo  doeis  so,  doeM 
ilat  bi«  own  peril ;  and  as  the  owner,  in  case  he  purchase^ 
eamiot  throw  the  loss,  if  anj,  on  the  underwriter,  so  nei« 
tfier  can  the  latter  ooxne  in  for  the  profits  resaltiiig  from 
tbe  bargain,  nnlese,  indeed,  the  assured  continue,  as  is  al- 
leged, agent  of  the  assurer.  But  whence  is  this  authority 
derived?  Is  it  ih>m  the  policy?  That  confers  a  power 
only  to  sue  labor,  and  travel,  in  case  of  misfortune,  for  the 
defence,  safeguard,  and  recovery  of  the  goods  insured, 
witiiout  prejudice  to  the  insurance.'* 

From  these  terms  it  is  evident  the  authority  of  the  aft* 
•ared  and  his  fectors  contends  only  to  cases  in  which,  by 
their  exertions,  the  property  may  be  rescued  ftom  an  im* 
pending  peril  That  is,  they  may  use  all  diligenoe,  and 
inciir  any  expense,  on  the  underwriter's  account,  to  pier  • 
vmt  a  condemnation.  But  never  before  was  it  urged  that 
h%  or  his  consignees^  had  a  right  to  purchase  property  fer 
the  account  and  risk  of  the  underwriter.  Mischievous,  iii« 
deed,  would  auqh  an  unlimited  authority  prove  to  the  on* 
dei^writers.  themselves.  They  would  become  merchants  as 
well  as  underwriters,  and  be  exposed  to  all  the  hazards 
to  which  the  indiscretion  or  avarice  of  foreign  agents^ 
chosea  by  otheiSi  might  expoao  them.  They  would  never 
bM>w  when  their  liability  on  a  policy  ceased. 
*After  paying  their  whole  subsoriptioji,  as  they  [^*288] 
have  done  here^  they  might  be  called  on  for  a 
seoend  loss,  greater,  jpossiUy,  than  the  first,  occasioned  by 
an  imprudent  speculation  abroad,  which  they  themselves, 
if  on  the  spot,  would  not  have  made.  What  has  been  done 
in  this. ease,  shows  the  hazards  to  which  they  would  be 
exposed,  if  the  power  of  l3ie  assured  or  his  agents  be  as 
gseat  as  has  been  asserted.  Messrs.  Grevinge  &  Co.  first 
purchase  the  cargo,  and  that  before  its  condition  is  known ; 
they  then  sell  it,  and  after  reimbursing  themselves,  inyesl 
the  balance  in  brandy  and  wine,  for  account  of  the  defend* 
a»t%  to  whom  they  are  accordingly  shipped.  These  bran* 
dies  and  wines  are  sold  by  the  defendants  in  New  Tork^ 
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•nd  because  a  profit  has  accrued,  the  plaintiJb  yery  mei* 
deftly  claim  it.  But  let  thecaaebereyersed.  Ifthcorebad 
been  a  loss,  which  might  well  faaye  happeaed,  in  a  traiUMU)^ 
tion  Bomewhat  oomplicated,  would  the  underwriters  hava 
been  willing  to  make  it  good?  K  the  Apollo's  cargo,  as 
was  supposed,  had  been  greatly  damaged,  if  the  markets  had 
fiJleo  at  Malaga,  and  a  great  lots  had  ensued  in  that  way, 
or  by  bad  debts;  if  the  Apollo  had  been  shipwrecked  oa 
her  return  to  the  United  States,  and  a  second  total  loss  , 
had  thus  taken  place,  or  if  the  brandy  and  wine  had  oome 
to  a  bad  market  here,  bow  would  the  plaintiflb,  in  either 
of  these  cases,  haye  been  astonished  to  be  called  on  to  make 
good  the  injury  1  They  would  have  said,  and  there  would, 
haye  been  no  answering  .them,  *'  Show  us  the  author!^ 
under  which  you  haye  been  trading  on  our  account  Yon 
haye  been  speculating  for  your  own  benefit,  and  at  your 
own  risk,  and  are  now  for  shifting  the  loss  on  us."  If  the 
defendants  could  not  haye  compelled  the  plaintifb  to  bear 
them  harmless,  and  that  they  could  not  with  me  admits 
BO  doubt,  there  must  be  an  end  to  this  question.  It  can* 
not  be  endured,  nor  did  the  plaintiflb'  counsel  pretend,  that 
underwriters,  under  circumstances  of  this  kind,  might 
silently  wait  until  a  dose  of  th^  adyenture,  and  then  an* 
nounce  their  election  whether  it  should  be  on  their  account 
or  not  It  would  be  unjust,  in  the  extreme,  to  let  them 
participate  in,  nay,  take  the  whole  of  the  gains,  without 
fiirnishing  any  portion  of  the  capital,  and  yet  exonerate 
them  from  all  loss.  Qui  ^entU  oommodum^  sentit^  debet  et 
cnu8^  fyit  here  the  underwriters  would  reap  all  the  adyan« 
tage^  leaying  the  assured  to  bear  the  whole  burdra,  and  to 

submii  to  a*  loss  widiout  eyen  a  chance  of  benefll 
[*289]    to  themselyea    If  it  be  insisted  that  the  ^ptainttsBi 

must  haye  made  good  a  loss  on  this  adyenture,  an4 
sudii  was  the  position  of  their  counsel,  why  are  we  not  told 
under  what  fona  of  actkm  this  responsibility  can  be  eOf 
forced,  or  on  what  clause  in  the  policy,  or  on  what  other 
imdertaking,  on  their  part,  it  can  be  supported?     The 
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troftli  ii^  it  k  tbe  first  time  a  pretenaioii  of  this  kind  baa 
ever  been  advnaoed,  and  the  plaiatiffd  themselves^  although 
there  be  a  profit  here,  will  soon  be  convinced  it  is  their  in* 
terest  to  abandon  similar  claims  in  future.  Whatever 
they  may  think,  it  will  not  be  long  before  they  will  find 
themselves  losers,  if  we  give  our  sanctton  to  ^the  principle 
On  which  alone  they  can  succeed.  Numerous  will  be  the 
claims  made  on  them  for  bad  speculations  of  this  kind, 
while  those  which  prove  profitable  will  be  oarefufly  con 
oehded  from  their  view.  Nothing  is  more  common  than 
ibles  for  the  benefit  of  parties  ultimately  concerned.  This 
arises  from  the  uncertainty  which  Often  exists,  at  the  time 
of  sale,  as  to  the  real  owner.  But  seldom,  if  ever,  have 
ire  before  heard  of  a  purchase  on  account  of  an  uncertain 
-feUdee.  A  purchase  is  always  made  for  the  party  whose 
money  is  employed.  If  so,  what  difficulty  can  remain  as 
to  the  persons  entitled  to  the  profits  in  this  instance  ?  Did 
the  plainti£&  supply  fundd?  Not  a  cent  Would  they 
kttrTS  paid  a  bill  drawn  by  Grevinge  &  Co.  for  the  amount 
of  the  purchase?  They  would  have  regarded  such  a  mea* 
sure  as  an  unwarrantable  liberty  in  those  gentlemen,  and 
wiiboat  ceremony  have  dishonored  their  draft. 

Bu^  this  demand,  it  is  sajd,  is  not  without  precedent,  and 
we  are  referred  to  a  decision  in  England,  and  to  another 
ef  our  own,  as  authorities  in  point.  The  case  of  Ji'Afastera 
V.  iShooBred^  1  Esp.  Bep.  2S6,  decided  by  Lord  Eenyon  at 
nisiprttis^  resembles  in  nothing  the  one  now  under  consi- 
deration. It  was  an  action  on  a  policy  on  a  ship  which 
had  been  captured  and  purchased  by  the  master,  after  con 
demnation,  for  the  owners.  As  no  abandonment  had  been 
imde  while  the  vessel  was  in  the  hands  of  the  captors,  and 
the  loss  continued  total.  Lord  Kenyon  considered  the  own« 
ei8<  entitled  to  recover  only  the  sum  paid  to  the  captors, 
with  oertain  repairs  that  bad  been  rendered  necessary  by  the 
capture.  The  ship  having  come  to  the  owners'  possession, 
before  an  abandonment^  or  a  suit  brought,  he  considered  id 
m  mimateiial  how  this  restoration  took  place,  and  ra* 
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gaided  the  priee  paid  as  the  quarUum  of  the  loas  oocasioiiied 
by  the  peril  iDsared  against    So,  says  he,  if  a  ship  be 

sunk  and  weighed  ap  again,  and  thus  restored  to 
[*290]    the  ownersi  they  have  *only  a  right  to  go  for  an 

average  loss.  It  deserves  notice,  that  even  in  this 
case  his  lordship,  and  the  counsel,  admitted  "  that  the  in* 
sored  might  have  abandoned  and  thus  made  the  loss  total.* 
It  inevitably  follows  that  the  underwriters,  if  an  abandon- 
ment  h^  taken  place,  would  have  nothing  to  do  with  th^ 
puichase.  If  the  defendants  here  were  suing  on  the 
policy,  and  had  made  no  abandonment  in  season,  the; 
would  probably  have  recovered  nothing  more  than  tiie 
sum  which  they  paid  for  the  cargo ;  but  having  abondoiied| 
they  would,  under  this  very  opinion  of  Lord  Kenyon,  b% 
entitled  to  claim  as  for  a  total  loss,  notwithstanding  &e 
purchase  in  Malaga.  This  decision,  therefore,  though  oiled 
by  the  plaintUEi,  is  an  authority  directly  against  theob 
They  have  been  equally  unfortunate  in  their  allusion  to 
the  case  ot&ucUerit  Craig  v.  Okurchy  in  this  court.  TImA 
action  was  also  on  the  policy ^  and  whether  the  loss  were 
total,  or  partial,  was  the  only  question.  The  vessel  in- 
sured, having  been  captured,  libelled  in  the  admiralty, 
and  condemned,  was  purchased, by  the  master  for  the  own- 
ers, who  had  fitted  her  out»  and  sbnt  her  on  another  voyage* 
The  owners,  on  advice  of  the  capture,  but  without  know 
ledge  of  the  condemnation  or  the  purchase,  abandoned  to 
the  underwriters.  The  court  gave  judgment  as  for  a 
partial  loss  only,  considering  the  sum  paid  by  Saidler  k 
Oraig  as  the  amount  thereof.  Although  this  was  going 
further  than  was  done  in  the  case  of  M^ Masters  v.  ShooHbreif 
where  there  was  no  abandonment^  it  will  not  help  the  plaiiH 
tifiE)^  for  in  neither  of  these  instances  were  the  vessel^ 
when  repurchased,  regarded  as  belonging  to  the  under» 
writers,  but,  on  the  contrary,  to  the  assured,  and  becauin 
they  had  been  restored  to  them  at  a  certain  price,  the  sqm 
thus  paid  was  considered  as  the  injury  sustained  by  the 
disasterp  by  a  reimbursement  whereof  a  complete  indemnity 
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wonld  be  obtained.  If  these  vessels  had  belonged  to  the 
assurers,  as  it  is  pretended  these  goods  did,  thej  might 
haye  paid  as  for  a  total  loss  in  the  first  instance,  and  then 
sold,  or  fitted  them  out  themselves,  or  called  on  the  plain- 
tifi  for  what  thej  might  have  earned.  But  if  this  last 
decision  be  at  all  favorable  to  the  present  claim,  it  is  greatly 
shfdcen,  if  not  entirely  overturned,  by  that  of  AbboU  v. 
Broome^  7oK  1,  p.  292.  '  Being  of  counsel  in  both  these 
causes,  no  opinion  was  given  by  me  in  either.  The  judg* 
ment  last  rendered,  however,  as  it  respects  the  effect  of  a 
purchase  by  the  assured,  is  more  consonant  to  the  law  of 
insurance  than  the  principle  adopted  in  the  former, 
ft  has  *ever  appeared  to  me  that  with  a  pur-  [*291] 
chase  after  abandonment  and  condemnation  the 
underwriter  has  nothing  to  do;  and  that  it  is  better  for 
him  it  should  be  so,  and  I  should  have  thought  that  since 
the  case  of  AbboU  v.  Broome,  such  would  necessarily  have 
been  our  judgment  were  the  question  again  to  occur; 
for  most  certainly  the  facts  there  disclosed  were  much 
stronger  against  the  assured's  pretentions  to  a  total  loss^ 
than  those  which  appeared  in  the  other,  and  yet  they  were 
determined  to  be  well  founded.  Saidler  k  Craig  did  not 
purchase  until  afler  a  capture  and  condemnation,  to  nei* 
ther  of  which  were  they,  in  any  degree,  accessory;  but  the 
survey  and  condemnation,  in  the  other  instance,  were  pro- 
duced on  the  application,  and  in  a  great  measure  at  the 
request,  of  the  supercargo,  who  was  a  part  owner.  In  the 
first  case  to  practice  a  fraud  was  impossible ;  and  yet  no* 
thing  is  more  easy,  or  more  common,  than  to  procure 
partial  surveys  and  fraudulent  condemnations,  in  foreign 
ports,  when  an  assured  wishes  to  break  up  a  voyage  at  the 
expense  of  an  underwriter.  If,  then,  the  case  of  Saidkr 
Jk  Oraig  v.  Church  be  considered  as  no  authority  since  thai 
of  Abbott  V.  Broome,  which  would  have  been  my  opinion, 
the  plainti£&  are  not  only  without  the  semblance  of  a  pre- 
cedent of  our  own  to  justify  their  demand,  but  as  fitf  aa 
there  is  any  analogy  between  the  present  case  and  that  of 
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MbM  V.  Broam^  the  determiaation  of  this  ooart  is  agaiast 
tliem* 

II  was  said,  oi>  the  argument,  that  if  the  assured  ransom, 
the  underwriter  is  bound  bj  his  act^  and  mast  pay,  whe^ 
ther  it  be  a  good  or  bad  bargain.  This  is  true,  for  suob 
act  being  within  his  authority,  he  may,  to  avoid  the  greater 
evil  of  condemnation,  or  enUre  loss,  pay  a  fair  price  for  a 
lestoration  of  the  property,  which  then  belongs  to  himself 
and  not  to  the  underwriter,  who  is  only  held  to  make  good 
the  loss  occasioned  by  the  capture,  which  is  the  sum  paid 
as  a  ransom.  The  effect  of  a  ransom  is  not  to  change  the 
property,  but  to  settle  the  eoeterU  of  the  loss.  Upon  the 
whole,  I  am  of  opinion,  that  after  a  capture,  a  condemna* 
tion,  an  abandonment,  and  payment  as  for  a  total  loss,  the 
aassurer  cannot  call  on  the  merchant  to  account  for  the 
profits  which  he  may  have  made,  in  consequence  of  his 
agent's  purchasing,  with  hia  funds,  the  cargo  of  the  captors 
subsequent  to  a  condemnation ;  but  that  such  purchasci 
being  with  the  money  of  the  assured,  must  be  at  his  risk, 
and  for  his  exclusive  benefit,  and  that  th6  defendants  must 
of  course  have  judgment.     1  Caines'  Bep.  803,  n.(a) 

[*292]        'Thompson,  J.  not  having  heard  the  argument^ 
gave  no  opinion. 

Judgment  for  the  plaintiffs. 


Akerley  against  Haines. 

In  treipMS  quart  damtwn^  by  a  fattier,  for  debauching  aod  getting  his  daugb' 
ter  with  child,  per  quod^  dkc^  the  grounds  of  the  action  are  the  loss  of 
serrice,  and  expenses  of  lying  in ;  it  is  therefore  no  defence  to  show  the 
daughter  to  be  unchaste,  unless  ike  father  has  connived  at  hef  criminal 
interoourss.  , 

Tms  was  an  action  of  trespass  for  debauching  and  get- 
ting with  child,  Elizabeth,  the  daughter  and  servant  of  the 
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plaintiff,  by  whioh'  he  lost  her  service,  was  fon^  to  ex* 
pMida< large  sam  of  money  in  her  lying)  in,  and  had,,  with 
all  his  family,  fallen  into  disrepute. 

In  support  of  the  action  the'  daughter  herself,  against 
whose  admissibility  no  objection  was  made,  testified  to  the 
facts,  after  which  the  counsel  for  her  father  acknowledged 
tkait'the  money  reeovered  in  this  suit' was  intended  for  her 
btttcAt,  and  there  rested  his  case. 

Agaibst  it'  the  defendant'  attempted  to  prove  that  the 
daxlghter  was  a'Woman- of  unchaste  charaoter;  but  the  cre- 
dibility of  the  witilessestothis  point  was  opposed  by  coun- 
ter evidence  oh  the  part  of  the  plaintiffl  The  counsel,  how* 
ever,  againM  him^  insisted  that  if  the  daughter  waff  of  bad 
reputation, .anteeedently  to  the  defendant's  connexion  with 
her,  the  present  aetion  could  not  be  maintaibin].  The 
judge,  before  whom  the  cause  was  tried,  thought  otherwise^ 
lild  cfbatged  the  jury,  that  though  they  might  believe  in 
the  previous  want  of  chastity,  they  ou^t,  nevertbelessf,  to 
tbd  a  verdict  fbr  the  p]ainti£E^  but  assess  damage  only  for 
the  loss  of  service  and 'expense  of  lying  in,  and  nothing  for 
the.  loss  of  reputation.  He  could  not,  he  said,  see  why  a 
man  who  had  the  misfortune  of  having  an  unchaste  child, 
should  not  be  recompensed  for  an  injury  of  this  kind.  He 
suffered  as  much  by  the  loss  of  her  service,  and  paid  as 
much  for  her  confinement^  on  her  lying  in,  as  if  she  had 
been  virtuous  and  of  fair  character. 

The  jtiry,  upon  this,  found  iii  favor  of  the  plaintiff  two 
kundred  dollars.'  Application  Was  now  made  to  set  aside 
the  verdict,  for  the  misdirection  of  the  judge,  and  as  being 
contrary-  to  evidence. 

JSfnott^  for  the  defendant.  The  verdict  is,  evidently,  not 
founded  on  the  evidence.  The  action  is  trespass  quart 
iJdusumj  and  it  ought  to  have*  been  shown  that  it  was  com- 
ridtted  within  the  house.  The  testimony  proved  a  formed 
unchastity ;  and -as  tl)e  plaintiff  waived  damages, 
on  his  own  account,  it  ^became  a  question  purely     [*298] 

Vol.  n.  58 
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between  the  daughter  and  the  defendant  Under  this  point 
of  view,  there  can  be  no  hesitation  in  saying  the  damages 
were  excessive. 

Oatnes^  contra,  was  stopped  by  the  court 

Per  Curiam.  The  direction  of  the  judge  was  right  The 
daughter  not  being  virtuous  is  no  reason  why  her  fsither, 
unless  he  connived  at,  and  knew  of  her  criminal  inter- 
course, should  not  recover  for  the  injury  done  to  him,  by 
the  loss  of  her  service  and  the  expenses  of  her  confinement 
These  are  the  grounds  of  this  action.(a)  On  the  other 
point,  which  is  made,  that  the  verdict  is  against  evidence^ 
we  can  form  no  opinion.  The  case  is  so  drawn  as  not  to 
disclose  either  the  number,  character,  or  particular  testi- 
mony of  the  witnesses. 

The  jury,  therefore,  for  aught  we  can  know,  were  right 
in  disbelieving  the  witnesses  examined  by  the  defendant^  as 
to  the  daughter's  character.  If  so,  the  damages  are  not  too 
high.    Let  nothing  be  taken  by  the  motion. 

New  trial  refused. 


Oaset  and  Lawbenoe,  assignees  of  Nixon,  a  bankrupt^ 
against  J.  Bbush,  surviving  partner  of  S.  L.  BbusH| 
deceafied. 

Asmmpnt  cannot  be  maintained  by  one  partner  against  another,  Ibr  a 
balance  due  on  a  joint  transaction,  unless  evidence  be  giyen  of  an  express 
promise. 

Assumpsit  by  the  plaintiff,  as  assignees  of  Nixon,  a 
bankrupt,  for  a  balance  of  an  account,  due  on  a  particular 

(a)  See  Seagar  r.  SUgerland^  ante^  220,  ii.(&) 
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partnership,  in  which  the  bankrapt,  the  defendant^  and 
Samuel  L.  Brush  were  conoerqed. 

The  declaration  contained  a  count  for  goods  sold  and 
delirered,  the  usual  money  counts,  and  an  insimul  compur 
tassent,  between  the  bankrupt  and  Jesse  and  Samuel  L. 
Brush.  At  the  trial  the  plaintifis  established  by  Nixon^ 
whom  they  released,  that  the  defendant  agreed  with  him 
to  be  equally  interested  in  a  vessel  and  cargo  then  equip- 
ping for  a  foreign  voyage.  At  the  time,  however,  when 
^is  took  place,  Nixon  did  not  know  there  was  then  a  sub* 
sisting  partnership  between  the  defendant  and  Samuel  L. 
Brush ;  but,  after  7  barrels  of  beef  had  been  purchased  for 
the  expedition^  Jesse  Brush  informed  the  bankrupt  that  he 
and  his  brother  Samuel  were  partners  in  business,  and 
mutually  concerned  in  the  present  adventure.  After  this 
communication,  the  residue  of  the  loading  was  purchased, 
taken  on  board,  and  the  vessel  sent  on  the  voyage 
proposed.  At  *her  return  Nixon  drew  out  the  [*294] 
accounts  of  the  expedition,  and  delivered  a  copy 
of  them  to  Samuel  L.  Brush,  who  neither  objected  to,  nor 
admitted  them,  but  said,  ''I  can  do  nothing  till  my  brother 
(the  defendant)  returns  from  Europe."  On  this  evidhce  a 
motion  was  made  for  a  nonsuit,  because  Samuel  lu  Brush 
-was  not  one  of  the  association  when  the  connexion  between 
•the  defendant  and  Nixon  was  first  formed.  This  being 
overruled,  the  court  eharged,  that  the  only  consideration 
'fi>r  the  jury  was,  whether  there  was  a  sufficient  evidence  of 
a  liquidation  of  accounts  between  Nixon  and  the  defendant, 
or  of  an  admission  of  the  balance  stated ;  if  they  were  sa- 
tisfied on  these  points,  the  plaintifib  would  be  entitled  to 
their  verdict  for  that  amount,  with  interest;  and  thus. the 
jury  accordingly  found. 

An  application  was  now  made  to  set  aside  this  verdict^ 
and  grant  a  new  trial  oh  the  following  grounds :  1.  Be- 
<»iU8e  there  was  no  evidence  of  a  partneishijp  between  Nix* 
on  and  the  two  Brushes  when  the  transaction  commenced ; 
'2.  If  therp  was  such  a  partnership,  the  action  could  not  be 
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nuan^inedf  8.  On  aceonnt  of  the  miadiiection  of  the 
judge. 

B0gtrtf  for  the.  defendant.  The  contTact  lespecting.  t^ 
adventare  which  hasigiven  rise  to  the  preaent.  action,  was 
between  two  parties  only*  Thi%  therefore,  can  neyer 
i^Bfect.a  third' person.  In  the  ease  of  Dewery.  Macomb  and 
oAcrSfil^  appeared  that  after  some  of  the  parties  had  enteied 
into  a  stock  negotiation^  Alexander  Macomb  was  intror 
dlioed,  and  this  court  determined  that  he  could  not  be  imr 
plicated  in  the  original  contract  The  action  here  ought^ 
therefore,  to  havo;  been  as  between  the  original  partie& 
The  next  point  resta  in  some  degree  on  the  count  on  the 
inmmui  compukuemL  The  evidence  to  that  effect  could :  not 
wftrrant  the  yerdict*  The  mere  receiving  an  account  pre* 
aenteei.it  not  anadnussion^of  the  balance  it  may  show.  li 
appears  this  was  a  partnerdiip  transaction.  Till  a  dissoliv 
tion,  one  partner/  cannot  sue  another*  To  maintain  an 
action  against  one  of  a.  firm,  ihero  must  be  an  express 
promise  from  the  defendant  Jkforavia  r.  Levy^  2^  D.  &  E. 
46B^n.(a).  Here  the  reverse  was  the  case,  for  the  words 
used  are  tantamount,  to  ai  refusal.  Besides^  they  wero 
qpoken  by  a.person  not  a  partiMsr  (for  he  was  not*  a  pMty 
to  the  original  contract)  at  a  time  when  the  defendant  was 
absent'  in  Europe^  This,  at.  the  utmoati  can  be  only  a 
promise  by  implication,  and  ob  the  prineipke  laid*  down 
in  the  aatbority  cited,,  could  not  sanctioa  the  obargB 
gnnsn. 

Mimm  xaillligg$i  oontrai  If  tiie  partifi^^rete 
[ftiOSJ:  pastnei8i*when>theoaBtraet>w«sconelti4ed,ithiy« 
are  bound  by  it,  though  they  were  not  loiown'  to 
he  connected;  SktOk  t.  Bobertaoni  <4  D/  S^S,  726|)  decided, 
indeed,,  on:  tfasfinvmas  of  the.positioiii  though  ih^iMrinciple 
itself  waaadinittidb  It.ia  on  tins  ground  thai  dormant 
partner^  an  held jm^Kmsibht  Ittwas  not  neesflsaiyi  ,ihen- 
fore,  thait  Jesaajairi  aUimael  Brash  abo«Id.haTd  afqpearacl  m 


aiBMSJl,  «BBR0i^itT,  IMS.  SQU 

Oit99r'«v..SniilL 

Mumedtfid  ^in  trade  who&  ibe  :agi:eem6Qt  mm  mafle.  It  ^ww 
sufficient  that  they  were  so^*  «iid*vrben  that  circumstaiKie 
mras  liftarvArds  disdoaed,  the  fall  icredit  of  the  namdB  of 
iboth  wm  'Isnt  rto  the  tcauaaetioo,  without  anj  disclaiiner 
finom  either.  'This  ifl  enough  to  make  the  -firm  liablq, 
•^ugh  Ihe  trauBaotion  was  of  a  separate  and  particular 
matter.  JM  Aiicom  v.  sSmUh  und  Zeum^  1  Esp.  N.  JP.  Ga. 
91.  '^I^etfaer  tibese  was  an  .  actual  promise  cor  not  <waa 
BttlnDitod  ito  Ithe  jury,  and  the  fair  inference  they  dreew 
^m  AeieKpieeflBiottB  of  Samuel  was,  that  he  could  not  pay 
at  then, metthot. he  objected  todfaamount.  QDbis  wesftheare* 
tee,  iclearly  a^promise  from  both  the  paiftuers,  obl%atory 
on  readi,  atnd  r^e  action  properly  brought  against  the  do- 
&hdaat  as.Burvivw.  iln  the  'caae  dT  Jkioer  v.  Jfaeomb  ^ni 
oAiyv,  CRsveral  ;partDei8  nmde  a  joint  contract  £>r  liic  .pui^ 
iebaseof  atock.  After  this,  and  before  payment  oar  ddliveof 
a  new  member  was  taken  in,  and  the  question  was,  wbetber 
he  should  be  liable  on  the  contract  tpreviously  made.  STfae 
Murt  determined  he  should  not.  There  the  contract  wan 
perfected  before  he  was  a  member  of  the  firm.  Here  tbe 
eontrery  is  the  &ot.  The  jn^inciple  that  ii  baUmce  long 
struck,  without  any  objection  being  made,  diall  be  deemed 
to  'have  been  assented  to,  ought,  in  the  present  case,  to  >  be 
iield  to  apply.  The  account  was  ^rendered  in  $8,  aoid 
fLevet  objected  to  till  the  time  of  trial. 

Bogert  in  reply.  The  expressions  of  Samuel  L.  Brudi 
contain  nothing  to  support  the  action.  They  prove 
neither  express  promise,  nor  admission.  They  simply  im* 
port  that  he'  had  nothing  to  do  with  the  businesii, 'and  refer 
the  whole  to  the  return  of  his  'brother. 

LiviNQSTON,  J.  delivered  the  opinion  of  the  court    The 
first  ol(|ection  to  this  verdict  is,  that  Samuel  Brush,  not  - 
being  a  partner  known  to  Nixon  at  the  time  of  forming 
this  adventure,  but  admitted  afterwards,  the  action,  if 
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maintainable  at  all,  is  only  so  against  Jesse  BrashY  whk 
wliom  alone  Nixon  contra<»ied. 

This  objection  fails,  in  point  of  fiict,  there  b^g  sufficient 
evidence  of  a  genc(ral  partnership  between  die 
[*296]  Brushes  *when  the  Toyage  was  determined  on; 
for  shortly  thereafter  Jesse  introduced  his  brother 
to  Nixon,  as  his  partner  in  badness,  and  as  concerned  with 
him  in  that  enterprise,  to  which  Samuel  must  hare  a» 
sented.  Now,  although  there  be  some  little  uncertainty 
about  dates^  we  are  warranted  in  belieying  that  this  gene- 
ral partnership  between  the  brothers  existed  prior  to  the 
undertaking  of  this  voyage.  It  beoomes  unnecessary,  there- 
fore, to  consider  how  valid  the  objection  would  have  been, 
if  Samuel  had  not  originally  been  interested  in  ihisspeeula*' 
tion.  Probably,  as  in  such  case,  the  origiual  contract 
would  have  been  between  Nixon  and  Jesse  Brush|  the 
latter  alone,  on  the  authority  of  SavHb  v.  Bobertaan  and 
Butchinsan^  4  D.  &  E.  720,  would  have  been  liable  for  any 
balance  claimed  by  the  former ;  but  on  this  point  we  give 
no  opinion. 

Another  objection,  and,  in  our  judgment,  a  fisital  one,  is 
that  this  being  a  partnership  account^  the  action,  in  this 
form,  is  not  maintainable.  To  obviate  this  difficulty,  it  is 
said  that  here  was  an  accounting  together,  and  a  promise 
by  Samuel  Brush  to  pay  the  balance.  Were  this  so  we 
should  certainly  not  be  for  sending  the  plaintifiTs  to  another 
forum,  after  the  delay  and  expense  which  they  must  have 
incurred  here,  but  that  partners  cannot,  generally  speaking, 
sue  each  other  at  common  law,  is  a  principle  too  well  set^ 
tied  to  be  now  shaken,  nor  is  it  necessary  to  inquire  why 
it  is,  or  ought  to  be  so.  Actions,  however,  of  this  kind, 
have  lately  been  sustained  after  a  balance  struck  and  an 
express  promise  to  pay.    2  D.  &  £.  488. 

Farther  than  this  we  are  not  willing  to  go,  nor  would 
some  of  the  older  cases  justify  our  going  this  length.  So 
far  from  an  express  promise  to  pay  here,  there  is  not  even 
an  acknowledgment  of  any  balance  being  due.     The  ac- 
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oount  as  stated  by  Nixon,  but  not  even  signed  by  him, 
and  made  out  in  the  absence  of  the  other  partners,  from 
books  kept  by  himself,  is  delivered  to  Samuel  Brush,  (his 
brother  being  absent  from  the  state,)  who,  without  object- 
ing or  admitting  it  to  be  correct,  said,  "  he  could  do  noth- 
ing until  his  brother  returned  from  Europe.''  This  conduct 
admits  of  but  one  interpretation.  Samuel  Brush,  suppos* 
ing  his  brother  better  acquainted  with  the  affairs  of  this 
concern  than  himself,  was  determined  not  to  commit  him- 
self. We  accordingly  find  his  language  as  cautious  as  it 
could  well  be.  If  being 'silent  as  to  objections,  and  receiy* 
ing  the  account,  are  to  be  evidences  of  a  promise  to  pay, 
we  know  not  how  a  man  is  to  act  so  as  to  avoid 
♦being  drawn  into  a  promise  of  this  kind.  An  ao-  [*297] 
count,  and  particularly  a  partnership  one  of  this 
kind,  where  there  was  no  general  connexion  in  business, 
and  where  the  books  were  kept  by  Nixon  himself,  might 
be  full  of  errors,  and  yet  neither  of  the  others  be  able  im- 
mediately to  detect  them.  No  argument,  therefor^,  can 
be  drawn  from  the  silence  of  Samuel  Brush.  But  it  is 
asked,  why  was  the  account  kept  so  long  without  return- 
ing it  with  objections  ?  From  the  case,  no  one  can  say 
how  long  Samuel  Brush  did  keep  it,  for  he  is  dead,  and 
may  have  died,  for  aught  that  appears,  the  veiy  day  after 
the  account  was  delivered,  and  as  to  the  present  defendant, 
it  does  not  appear  when  he  returned  from  Europe,  nor  is 
there  any  evidence  that  he  ever  saw  the  account  before 
this  action  was  instituted.  But  keeping  the  account  in  this 
way  can,  at  best,  only  be  evidence  of  its  being  just,  were 
the  parties  litigating  in  a  court  of  chancery,  but  could  not 
amount  to  that  express  promise  to  pay,  without  which  a 
suit  here  cannot  be  maintained.  The  verdict,  therefore, 
is  palpably  against  evidence,  and  a  new  trial  must  be  had 
with  costs  to  abide  the  event  of  the  suit.  The  costs  are 
disposed  of  in  this  way  because  the.  jury  were  directed  to 
find  for  the  plaintiffs,  if  they  were  satisfied  "  there  had  been 
a  liquidation  of  accounts  between  the  parties,  or  an  admis- 
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pion  of.tbe  bnUnce  due,  as  stated  la  fte  nocount  xend^ioijl 
by  Nizon;"  The  jury  sbould  have  beep  told  ^'  that,  mihr 
out  eyideace  of  an  etxjM^eas  promise  to  jpay  this  bal»n^^  Jtb^ 
defendants  verenot  liable." 

SFXNGBBy  J.  Thieo  objeetions  are  caised  to  the  verdio^ 
in  this  case :  1.  That  whon  the  contract  was  made  between 
Jesse  Brush  and  Nixod,  Samuel  was  not  ft  partner ;  % 
That  the.eyideooe  offered  bj  the  plaintiffs  was  not  su1£- 
:Uient -to  justify  the  yerdiqt ;  S.  Tb^  the  Brushes  wore  aep^- 
^rately  anawerable  to  Nixon,  as  joint  partners  .wiUi  hiqi,  and 
(DOt  jointly  answerable,  and,  therefore,  the  remedy  ^  ^ 
law. 

The  first  otyection  is  founded  on  the  evidence  in  the  caas^ 
that  Jesse  alone  made  the  contract  with  Nixon.  3ut  the 
case  stateSi  ^though  he  did  not  then  know  of  Samuel 
Brush,  that  after  only  seven  barrels  of  beef  had  been  pur* 
^ased,  Samuel  was  intcoduoed  by  Jesse  to  Nixon,  and  it 
was  then  declared  by  Jesse  that  they  were  partners  in  busi- 
aess,  and  concerned  together  in  that  adventure.  It  also  ap- 
pears that  when  the  account  was  rendered,  it  was  delivered 
jtoSwiuel,  who  made  no  objection  as  to  the  amount  or 

manner  of  the  charge.  From  these  facts  there 
[^98]    can  be  no  manner  of  doubt,  that  the  *jary  were 

warranted  in  presuming  the  partnership  between 
the  brothers  was  anterior  to  the  contract  mftde  by  Jesse 
^ith  Nixon.  If  so,  it  then  follows,  that  whether  he  was 
known  to  Nixon  or  not,  he  would,  as  a  dormant  partner, 
be  equally  responsible.  Orace  v.  Smithy  2  Black.  ]^p.  998. 
The  second  objection  is,  I  think,  equally  untenable.  The 
evidemce  having  shown  the  Brushes  to  be  partners,  the  de- 
livery of  the  account  to  one  of  them,  and  its  being  retained 
so  long,  Are  strong  testimony  of  an  admission  of  its  correct- 
ness. The  reason  assigned  by  Samuel  was  no  excuse  for 
Jhis  not  examining  the  ac<K>unts,  and  objecting  to  them  if 
ol^ectionable.    It  has  been  held  in  chancery  that  a^  ao- 
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fOdWt  'Gutreoti  sent  by  one  merchant  to  another,  with  a 
balance  struck  in  favor  of  the  remitter,  ahall,  after  bein^ 
kqpt  two  jrears  without  objection,  be  considered  as  a  stated 
account  •  Ticket  y.  Shorty  2  Ves.  289,  Sherman  y.  Sherman 
2  Yem.  276.  The  rules  of  evidence  being  the  same  in 
both  courts,  I  have  therefore  ground  for  saying,  that  in  the 
present  case,  where  the  lapse  of  time  was  greater,  the  de- 
tention of  the  account  so  long,  without  expressing  the  least 
objection,  was  an  admissiQii  of  it.  If  it  was  considered  as 
a  stated  account,  the  intereat  which  the  jury  allowed  was 
tODSveet. 

^e  third  objection  appears  to  me  to  be  equally  un- 
bounded. Why,  with  r6q>ect  to  a  particular  share  of  a 
yessel,  there  may  not  be  partners,  I  can  see  no  reason.  If 
there  may  be,  then  undoubtedly  they  might,  in  that  capa- 
,city,  bepome  answerable  to  another  person,  holding  a  dis- 
tinct share  in  the  same  vessel,  as  wdl  as  to  any  other  in- 
dividual. It  is  not  stated  in  the  case,  but  it  has  been  at- 
tempted to  be  inferred,  that  Nixon  and  the  Brushes  were 
joint  partners,  and,  therefore,  that  the  only  remedy  is  in 
chancery.  Without  discussing  whether,  if  they  were  part- 
ners, a  suit  at  law  could  be  maintained  in  the  present  case, 
I  proceed  on  the  ground  that  they  were  not  partners.  The 
defendant  and  his  brother,  as  owners  of  apart  of  the  ship, 
were  bound  to  furnish  their  proportion  of  the  cargo.  In- 
stead of  getting  credit  of  a  third  person,  not  interested  m 
the  vessel,  they  obtain  that  credit  from  Nixon,  and  why, 
for  such  advances,  there  should  not  be  a  legal  responsi- 
t)ility  I  cannot  perceive.  It  is  true,  that  as  respects  third 
persons,  &e  entire  owners  might*  be  answerable  jointly ; 
not,  however,  on  the  technical  ground  of  partners,  but  as 
joint  owners.  The  ingenious  author  of  the  Lex  Mercatoria 
Americana,  p.  423,  very  properly  questions  the 
notion  that  shipowner8(a)  are  to  *be  considered  as    [^^9] 

<i)Ia  miglUr.amier,  X  BMt»  80,  tbe  court  of  king's  bench  say,  if  three 
^naoM  own  one  portion  of*  ahijii  and  a  ibnrth  another,  though,  as  betwoea 
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partners.    On  the  whole,  in  mj  opinion,  the  veidict  ought 
not  to  be  disturbed.[l] 

New  trial. 


Gordon,  surviyer  of  Mmnto  and  Gordon,  againti 
Church. 

If  an  asBurer  know  that  a  policy,  though  in  the  name  of  the  broker,  ia  tn  faet 
effected  on  acooont  of  another,  a  eet-off  of  a  debt  due  from  the  broker 
cannot  be  made  in  a  suit  by  him,  on  that  pdtpy,  though  it  be  carried  on 
hi  his  own  name. 

Assumpsit  on  a  policy  of  insurance. 

The  plaintiff  and  his  deceased  partner  were  brokers,  and 
effected  the  policy  in  question  without  naming  the  party 
interested,  and  describing  themselves  as  brokers  only  by 
the  customary  marginal  insertion  of  their  names  as  such. 
It  was,  however,  generally  known,  among  the  under- 
writers, that  this,  and  several  other  policies  on  the  same 
risk,  were  on  account  of  a  charitable  association  in  Scot- 
land, the  trustees  for  whom  had  given  the  orders.  In 
March,  1802,  the  plaintiff  and  his  partner  made  a  compo- 
sition with  their  creditors  for  fifteen  shillings  in  the  pound, 
payable  by  instalments,  the  last  of  which  was  at  eighteen 
months,  and  not  due  when  this  action  was  commenced. 
The  others  had  been  paid.  On  the  10th  of  April  follow* 
ing,  the  vessel  not  having  been  heard  of  for  a  year,  a  loss 
was  claimed  as  for  a  missing  ship,  averring  the  interest  in 


creditors,  they  constitate  one  partnership,  yet^  as  between  themselTei^  the 
three  make  a  distinct  partnership ;  with  whom  the  fourth  may  contract  and 
on  that  contract  sue  one  or  all  of  them,  and,  if  all  be  not  sued,  they  may 
plead  in  nbatement 

[1]  One  partner,  in  a  particular  transaction,  is  not  liable  to  the  others^ 
except  on  an  express  promise  to  pay.    Tbwnaend  ▼.  Oomoay,  19  Wend.  iS4 
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ihe  trusteea  ^he  defendant  admitted  the  justice  of  the 
demand,  but  contended  he  had  a  right  to  set  off  the 
amount  of  the  last  instalment.  The  only  question  was, 
whether  he  was  so  entitled  or  noU 

Hopkins^  for  the  plaintiff  The  set-of^  in  the  present 
case,  cannot  be  allowed,  because  the  plaintiff  sues  as  a 
mere  trustee,  and  the  defendant's  claim  is  on  account  of  a 
debt  due  from  the  plaintiff  himself  Trusts  are  acknow* 
ledged  at  law.  In  Winch  v.  Kedy^  1  D.  &  E.  619,  the 
court  permitted  a  bankrupt  to  sue  in  his  own  name  for  a 
debt  originally  due  to  himself,  but  which  he  hod  assigned 
previous  to  the  bankruptcy.  The  defendant  pleaded  the 
bankruptcy,  but  thex^ourt  said  he  sued  as  trustee.  So  in 
Bnmly  y.  Brook,  cited  6  D.  &  E.  621,  to  debt  on  bond,  a 
plea  was  allowed,  showing  that  it  was  given  in  trust  for 
money  lent  by  a  third  person,  who  was  indebted  to  the 
defendant  more  than  the  amout.  So  in  Wilson  v.  Waiaon^ 
1  Esp.  Dig.  239,  or  240,  the  same  principle  was  adopted 
Trusts,  therefore,  are  recognized  in  courts  of  law,  to  pre* 
vent|  as  would,  otherwise  be  the  case,  the  debt  of  A.  being 
paid  with  the  money  of  B.  This  doctrine  we  contend  for 
has  been  confirmed  in  this  oourt^  in  the  case  of  Johnson  v. 
Bhodgood.  (See  1  Lex  Mer.  Amer.  607.)  The 
defendant  was  a  debtor  to  *the  plaintiff,  who  as-  [*S00] 
signed  all  his  property  in  trust  f6r  his  creditors, 
subsequent  to  which  the  defendant  purchased  an  overdue 
promissory  note,  made  by  the  plaintiff,  and  in  an  action 
bj  him,  on  behalf  of  the  assignees,  the  court  refused  to 
permit  a  set-off  of  the  note.  A  further  objection  to  the 
daim  now  urged  is,  that  the  damages  are  unliquidated.  It 
is  settled,  that  whatever  is  to  be  the  set-off  must  be  ascer- 
tained and  due  at  the  time  of  action  brought  Mont  on 
Setrof^  18, 19.  The  damages  here  are  to  be  fixed  only  by 
jury  intervention,  and  that  is  alone  sufficient  to  preclude 
the  right  insisted  on  by  the  defendant 
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Htfidhlm,  rcanlra,  was  >flloppad  bj  tiie  court 

jAr  Gbwim.  tbro>fle(-off>oafn  be  allowed  m  tkis  easet^a) 
The  suit  is  on  a  policjr  Jiirfaioh  4fae  plaintiff  dfecttefl,  as*a 
mere  trustee,  for  a  charitable  society  in  Scotland,  and  the 
teaae  ^wamintB  usjneoaeluding  Uiia  vas  known  to  the  de- 
/fendaikt  when  he  eubosribed  libe  policy. 

ludgment  forlhe  plaintiff. 


LiviNQSTON  cfffamst  LiYiKoaTOK. 

|>ebti.dne  on  judgmenlB  dackitod  prwvnB  .%>  the  qMrfng  «f  the  1»iikra|ft 
kw  or  the  United  8tatefl»  rcmaiii  a  lien  on  the  Jaads  then  held  rbjithe 
tMuiknipt,  and  baye  a  priority  in  payment,  oat  of  the  landa  affected  \f^ 
*tfaeni,  before  tite  general  creditors,  the  oonmiasionera*  aamgnment  paaainf 
«Mh  kttda,  saiyeet  to  aUjudgineMs  ao  dodrated,  if  the  Judgment  credAor 
haaAOtaoaAJnandflr  Ifaei 


Ok  saire/aoias  on  ft  Judgmeot  docketed  on  the  S6th  Jon* 
Tuury^  1800. 

By  the  63d  section  of  the  bankrupt  law  of  the  Umtad 
States,  passed  on  the  26th  of  April,  in  the  same  year,  it  is 
emiolad,  "that /nolifaing  contained  in  this  actshall  be  taken 
or  considered  to  inyalidate,  or  impair,  any  lien  existing  of 
ihtiatAjQf  MsxiiQtf  upon  the  lands  or  chattdsofany  person 
who  may  have  becoosie  a  bankarupt*'  In  September,  18QB, 
a  commission  was  assned  against  the  defendant,  on  whidi 
he  <was  declared  a  bankrupt^  and  in  the  November  foilGW- 
ing  he  obtained  his  certificate.  The  plaintiff  did  not  pion 
his  dfib^  >orin  any  manner  c(Hne  in  under  the  oomtiBi' 
sipn. 

The  question  was,  whether  the  lands  heUl  by  the  da* 
fendacit^  at  the  time  of  docknting  the  judgment  paaasd  bj 

(a)  Beeofilfl^  84^  Btown  y.  Oimtng,  n.  {(k) 
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tbe*  oommissfionerB'  assignment^  dtnoharged  o£  that' judg^ 
meni\  or  whether  it  remained  a;8ub8f8tiag  lien  paramoiiBt 
ail  daims  oft  the  oreditors  ? 

Bbjg^an^  for  the  plaimiffi  The  Bnglish  sltttottoi  Have 
no  proviflion  similar  to  that  in  the  seotioD  stated'  ia*tlie 
case.  The  d^ision  in -their  boo^  are  under  a  lav,  similar 
in  its  regulations  to  the  81st  section  of  the  act  of  congress^ 
by  which  judgments,  and  other  debts  bj  record,  are  pat 
on  a  level  with  simple  contract  demands.  It 
would  be  so  here,  did  this  section  *stand  unquali-  [*301] 
fied|  fur  then  it, would,  like.the  English  statute,  have 
a  retrospective,  as  well  as  prospective  operation.  But  the 
63d  section  confines  the  effect  of  the  act  to  future  judgmeats^ 
and  preserves  the  lien  arising,  from  those  previouslj;  ob- 
tainedi 

Mtggs  artd  Bhrison^  contra.  The  lien  ntentioned  in  the 
section  relied  on,  contemplates  only  such  as  are  created  by 
the  act  of  the  party,  as  mortgages  and  the  like,  or  those  of 

factors,  but  not  those  which  are  induced  by  effect  of  l^w, 
and  obtained  in  invUum. 

Badcliffj  in  reply.  Let' the  68d  section  be  read  immedi- 
ately after  the  81st,  and  there  would  be  no  doubt  of  itft 
having  been  designed  as  a  proviso,  or  saving  of  the  judg- 
ment, &c.  contained  in  the  68d  section.  The  position  of 
the  dause  does  not  vary  its  construction.  It  must'  be  iti- 
terpreted  with  a  regard  to  th^t  part' of  the  law  t6  which  it 
was  intended  to  relate. 

Pur  Oarirnn^  stopping  BisdcUffl  The  aetof  omgress  does 
not  affect  judgments  prior  to  the  aei  l%e  6M  secliett'of 
the  bankrupt  law  was  made  on*  purpose  to  uphold  them, 
tt' preserves  all  preceding  liens,  and  there  can  beirodocibt 
Dat  that  a  judgment  is  a  lien.  The  case  of  a^&otorwottM 
not  hare  been  affbcted^  without  the  0Bd  aedion:    Tlto'tinii 


fffl  CASES  IN  THB  STTPRBllE  OOUBT 

Mitterr.  DeP^TBter. 

oonstraction  of  the  Slst  section,  compared  and  taken  in 
oofnnection  with  the  63d,  is^  that  it  is  prospective,  and  al- 
ludes only  to  fature  judgments.  It  would  require  express 
words  to  take  a  party's  pre-existing  rights.  Here  the 
plaintiff  never  did  any  act  waiving  those  he  had  under  the 
judgment.    They  remain,  therefore,  unimpaired. 

Judgment  for  the  plaintiff 


Miller  and  Graham  against  De  Petster  and  Charl- 
ton. 

If  an  assured,  after  capture,  appoint  an  agent  to  prosecute  his  claim,  such 
agent  after  due  abandonment  becomes  the  agent  of  the  assured,  and  a 
receipt  bj  him  of  the  monej  for  which  the  property  has  been  sold,  will  he 
deemed  a  receipt  by  the  insurer,  who  must  look  to  the  agent  for  th6 
amount^  and  pay  the  assured  his  full  loss  without  any  dedaotlon.  All  acts 
by  sudi  an  agent^  \£hona  fidt^  bind  the  underwriter. 

Assumpsit  on  a  policy  of  insurance  on  the  cargo  of  the 
schooner  Chance,  commanded  by  Graham,  one  of  the  plain- 
tiff in  the  cause. 

The  vessel  and  cargo  being  captured  by  a  French  priva- 
teer, were  sold  by  order  of  the  Spanish  Government  at  the 
Mantanzas,  in  the  Island  of  Cuba,  whither  she  was  carried, 
and  the  proceeds  of  both  lodged  in  the  custom-house  ot 
that  place.  After  this  Graham  appointed  an  agent  to  prose- 
cute his  claim,  and  departed. 

The  agent  thus  constituted,  entered  into  a  compromise 
with  the  captors,  by  which  it  was  agreed  that  the  money 
should  be  released  on  the  captured's  paying  all 
[^802}  costs  and  charges,  and  giving  *up  one  third  of  the 
money  deposited.  This  being  done  the  two  thirds 
were  received  by  the  agent,  who,  in  answering  to  the  in- 
terrogatories, in  a  commission,  acknowledged  having  the 
money,  and  stated  himself  ready  to  exhibit  the  docutnenta 
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and  aooountSy  with  tbo  balance,  to  any  one. duly  empow 
ered.  The  question  was,  whether,  as  two  thirds  of  the 
yalue  insured  were  in  the  hands  of  an  agent  appointed  by 
one  of  the  assured,  they  could,  notwithstanding  a  due  aban* 
donment^  recover  as  for  a  total  loss? 

Hdriacm,  for  the  plaintiff.  Had  we  not  left  an  agent  to 
manage  the  affairs  of  the  vessel  and  cargo,  there  would,  it 
is  allowed,  have  been  no  doubt  as  to  our  right,  but  that. 
having  done  so,  and  not  having  staid  to  prosecute,  the  claim 
is  taken  away.  This  case  is  exactly  within  the  decision  of 
Berens  y.  Rvcker^  1  Black.  S13.  All  compromises,  bona 
fide  made,  bind  the  insurer.  After  abandonment,  the  agent 
of  the  insured  is,  like  the  insured  himself,  the  agent  of  the 
underwriter. 

Pendldon^  contra.  The  question  is,  whether  there  shall 
be  a  total,  or  an  average  loss.  We  contend  the  money  re* 
ceived  by  the  agent  of  the  assured  is  the  same  as  if  received 
by  the  assured  himself,  and  must  be  deducted  from  the 
amount  of  the  loss.  This  principle  was  settled  in  the  court 
of  errors,  in  February  la8t.(a)  The  person  into  whose 
hands  the  money  has  been  paid,  may  have  demands  against 
the  assured,  and  if  so,  he  having  received  it  under  an  ap- 
pointment from  them,  will  be  entitled  to  set  off  the  amount. 
We  may  thus  pay  the  whole  loss  to  the  plaintiffs,  and,  when 
we  ask  for  the  proceeds  from  their  agent,  be  answered  with 
an  account  showing  a  credit  to  the  ftiU  sum  we  may  have 
paid.  The  plaintiff  ought  not  to  doubt  their  own  agent. 
By  receiving  from  the  underwriter  one  third,  and  giving 
credit  for  the  two  thirds  at  their  disposal,  complete  justice 
is  done. 

Hoffman^  in  reply,  was  stopped  by  the  court. 

(a)  /.  B,  Church  y.  Bedient  and  othtra^  1  Caines*  Gases  in  Error,  21,  but  in 
that^case  the  yesaal  unas  sold  in  her  home  port^  and  the  proceeds  of  her  in 
the  hands  of  the  aasared  himself. 
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Per  Curiam.  The  c(»npo8itioii  made  by  the  i^gent^  wpr 
poitit^  by  Gmham,  the  master  of  the  TosBel,  and  pMt^ 
(n;nierof  thecaiigo,  waa  done  in  good  faitfaiiafler  a^oaptuie 
and  abandonment  It  waB  made  for  a  benefit  of  the  in* 
surer,  to  whom  the  peiten  introated  with  the  management 
of  the  business  must  be  considered  as  the  agent.  It  was  a 
diseretion  within  the  soope  of  his  authority.  A  diaoretion 
which,  if  prudently  exercised,  would  often  be  for  the  ben* 
efit  of  the  underwriters,  but'  which  would    never  be 

used  if  at  the  bai^rd  of  taming  a  total  into  apar* 
[^08]    tial  I6n.    Had  the  balance,  after  payment  ^of  thef 

composition  money  and  charges,  been  received  b|l 
Gnham  himael^  it  might  have  been  a'proper  case  for  de^ 
duction;  But  the  money  is  still  in  the  hands  of  the  foreign 
agent  He  may  fail,  and  the  assured  ought  not  to  run 
that  risk.  It  is  to  the  person  in  whose  hands  the  money  is 
that  the  insurer  must  look.  Judgment  must,  therefbre,  be 
for  the  plaintif&.(a) 

Judgment  for  a  total -loss: 


Jackson,  e»  dtm.  Van  Denbbrg,  Van  VscrrEN,  and 
Slting,  against  Bradt. 

A  tenaat  witoriii^  under  a  person  cUiming  the  whole  in  Bereraltjj  is  nol 
entitled  to  the  tsIcm  of  his  improTements  flx>in  penonii  reooTMring  as  oo« 
tenant 

SfiX  this  case,  ante,  p.  169.  The  point  was,  whether  the 
defendant,  in  consequence  of  his  entry  in  1771,  or  1772,  by 
permission  of  Bernardus  Bradt,  was  entitled  to  the  value 
of  his  improvements^  under  the  acts  of  the  16th  March, 
1786,  and  10th  of  February,  1791. 

(a)  fie»  iAMoa  T^  Aioon^  1  Oidiiee^  Bipb  3*2,  &  (a.) 
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Woodworih,  (Attorney-General,)  for  the  defendant  The 
eonstraction  of  the  acts,  it  may  be  said,  is  to  be  confined  to 
lands  held  by  tenants  in  common,  whereas  Bernardns 
Bradt  was  solely  seised  of  the  legal  estate.  Allowing  this, 
still  it  is  was  in  trust  for  the  persons  to  whom  he  was,  by 
the  decision  of  the  court  of  appeals,  ordered  to  convey. 
Though  the  legal  estate  was  in  him,  the  trust  was  for  others, 
and  on  the  rule  that  what  ought  to  be  donfe  is  to  be  held 
as  done,  he  must  be  considered  as  a  tenant  in  common  from 
the  very  first  moment  of  his  title.  The  principles  of  the 
statutes  apply  to  equitable  as  well  as  legal  estates.  They 
were  framed  for  the  purpose  of  compensating  the  one  by 
whose  exertions  many  migfet  be  benefited. 

ffenry  and  Van  Vechtm^  contra.  The  wdrds  of  the  act 
are  against  the  position  contended  for.  It  was  passed  in 
favor  of  those  who  held  in  conjuction  with  others,  not  in 
opposition  to  them,  The  very  circumstance  of  denying 
our  right  is  sufficient  to  destroy  the  equity  insisted  on. 
An  equity  cannot  arise  from  an  adverse  and  wrongful  hold- 
ing. Had  the  improvements  been  intended  to  have  been 
allowed  for,  the  court  of  appeals  would  have  saved  them. 

Thompson*,  J.  delivered  the  opinion  of  the  court  Under 
the  facts  in  this  case  the  question  is,  whether  the  defendant 
stands  in  a  situation  which  entitles  him  to  a  compensation 
for  his  improvements  under  the  statutes  referred 
to?  We  think  not  At  the  *time  Bernardus  [*304] 
Bradt  put  the  defendant  into  possession,  he  did 
not  claim  to  hold  either  an  estate  in  joint  tenancy  or  in 
common  in  the  premises,  but  he  cltumed  the  whole  in  seve- 
ralty. It  was  beld  in  like  manner  by  his  children,  until 
the  year  1797,  when  they  were  compelled  to  convey  a 
moiety  to  the  lessors  of  the  plaintiff,  and  those  under  whom 
they  claim.  The  cases  contemplated  by  the  statute  were 
thsoe  where  a  part  owner  or  a  proprietor  who  recognized 
the  interest,  or  right  of  others  with  him,  should  make  or 

Vol.  n.  55 
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aathorize  improyements  to  be  made.  The  statutes  look  to 
a  partition,  and  the  uncertaintj  where  the  shares  will  fall. 
In  such  cases  good  faith  requires  indemnitj  for  improye- 
ments, but  not  so  where  the  improyements  haye  been  made 
in  defiance  of,  and  adyerselj  to,  the  claims  of  eyerj  body 
else.  To  compensate  the  defendant  for  his  improyements, 
prior  to  1798,  would  be  repugnant  to  the  decree  of  the 
court  of  appeals,  and  to  the  defendants'  deed  giyen  in  pur- 
suance of  such  decree.  It  is  presumable  that  all  equitat>le 
claims,  which  the  parties  to  that  decree  might  haye  had, 
were  taken  into  consideration.  The  deed  is  absolute  and 
unconditional,  and  must  pass  the  improyements  as  well  as 
the  fee  of  the  land.  Besides,  the  plainti£&  showed  title  to 
but  ten  twelfths  of  the  premises,  and,  therefore,  come  into 
possession  only  as  tenants  in  common  with  the  defendant, 
and  it  cannot  be  just  that  he  should  receiye  compensation 
for  all  his  improyements,  and  still  retain  two  twelfths  of 
them.  No  rule  of  apportionment  is  appointed  by  the  act 
It  contemplates  only  cases  where  the  rights,  or  shares,  iu 
the  premises,  are  reduced  to  estates  in  seyeralty,  and  ex 
dusiye  possession  claimed.  The  opinion  of  the  court,  there* 
fore,  is,  that  the  defendant  is  not  entitled  to  compensation 
for  his  improyements. 

Application  denied.. 


The  People  against  Babrett  and  WABD.{a) 

After  a  priaoner  has  pleaded  to  an  indictment,  the  Juiy  been  sworn,  and 
evidence  offered,  if  the  pabUc  proaecntor,  withont  the  prisoner's  consent^ 
withdraw  a  juror  merelj  becaose  he  is  unprepared  with  his  OTidenoe^  the 
prisoner  cannot  afterwards  be  tried  oe  the  same  mdictment ;  if  he  be  it  is^ 
good  cause  Ibr  amsting  the  judgment. 

The  jury  in  this  cause,  which  was  an  indictment  for  a 

(a)  See  mh,  100. 
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«oii6pira<y^  being  daly  sworn,  die  defeodants  were  ar» 
itigned,  and  pleaded  not  guilty.  Imniediately  after  thifl^ 
iSkt  distriot  attorney  served  on  Barrett  a  notice  to  produoe 
a  promisBory  note  mentioned  in  the  indiotment^  or  that 
parol  testimony  would  be  given  of  its  contents  ^  and  asked 
kis  counsel  if  they  were  ready  for  trial,  to  which 
they  answered  they. were.  The  *Aote  was  then  [*905] 
ealled  for,  and  on  its  not  being  produced,  the  dis- 
trict  attorney  offered  the  parol  evidence.  To  this  they  ob- 
jected, alleging  the  want  of  due  notice,  as  the  note  was  nol 
ift  their  possession,  but  at  a  house  fourteen  or  fifteen  miles 
distant;  and  the  judge,  being  of  the  same  opinion,  refused 
t^  permit  the  parol  testimony  to  be  adduced.  Whereupoo 
the  district  attorney  moved  for  leave  to  withdraw  a  juror, 
which  was  granted  without  the  consent  of  the  defendanta 
On  a  subsequent  day  they  were  again  arraigned,  tried,  and 
fennd  guilty  on  the  same  indictment  The  question  wasi 
whether  these  circumstances  were  not  sufficient  to  arrest 
the  judgment? 

Oraryj  for  the  defendants.  We  have  to  contend  for  thia 
position,  that  if  a  juror  be  withdrawn  without  the  consent 
of  a  prisoner,  and  merely  for  want  of  sufficient  evidence  to 
convict,  he  cannot,  after  evidence  offered,  be  put  again  upon 
his  trial  for  the  same  offence.  That  the  jury  sworn  and 
charged  in  a  criminal  case  cannot  be  dischai^d  (without 
the  prisoner's  consent,)  till  they  have  given  a  verdict,  is 
acknowledged  to  be  the  common  tradition  of  the  law.  4 
Hawk.  459,  b.  2,  c  47,  &  1.  This  is  confessed  even  by  the 
few  cases  which,  in  the  reign  of  Charles  II.,  were  decided 
to  the  contrary.  Sir  T.  Baym.  84.  But  all  the  books  are 
against  these  determinations.  Lord  Coke,  in  1  Inst,  227, 
Ix  says,  ''  a  jury  sworn  and  charged  in  case  of  life  and 
member,  cannot  be  discharged  by  the  court,  or  any  otixer^ 
but  they  ought  to  give  a  verdict"  This  position  he,  in  8 
Inst  110,  extends  to  other  inferior  cases.  "  To  speak  it 
here,"  he  says,  ''  once  for  aU,  if  any  person  be  indicted  of 
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treason,  or  of  febny,  or  larceny,  and  plead  not  gniltj,  and 
hereupon  a  jury  is  returned  and  awom,  their  verdict  miul 
be  heard,  and  they  cannot  be  discharged.  In  the  ease  of 
Whitebread  and  Fenwick,  (2  State  Tti.  827, 828,)  the  prac 
tice  now  contended  against  was  adopted ;  but  those  pro- 
ceedings have  been  reprobated,  even  by  the  crown  lawyers 
themselves ;  and  Mr.  Justice  Foster,  in  speaking  of  them, 
declares  them  to  be  "  most  unjustifiable,"  and  such  as  he 
"  hopes  will  never  be  drawn  into,  example."  Foster,  18^ 
90,  88.  It  is  only  a  case  of  necessity  that  will  warrant  the 
withdrawing  a  juror.  As  if  a  man  in  a  state  of  frenzy 
should  put  himself  on  his  trial.  1  Hale,  86.  Or  a  woman 
be  seized  with  the  pains  of  labor  when  under  trial.  Sttah 
idh  Mnadou/s  case,  Foster,  76.  Even  in  the  ease  of  Oleotty 
which  has  been  thought  to  warrant  the  measure  in  this, 

there  was  a  species  of  necessity ;  for  the  jury,  after 
[*806]    a  very  long  confinement^  *declared  they  never 

should  agree,  and  the  court  is  not  obliged  to  keep 
them  together  till  they  concur  from  fear  of  perishing  with 
hunger.  Holt,  Ch.  J.  lays  it  down,  that  in  a  criminal  case, 
not  capital,  a  juror  cannot  be  withdrawn  unless  by  consent 
of  both  parties.  The  King  y.  Perkins^  Oarth.  465.  The 
same  was  ruled  in  an  indictment  for  barratry.  Bex  y.  c/^ 
2  Stara.  984.  The  offence  there  was  punishable  in  the  same 
manner  as  that  of  which  the  present  defendants  have  been 
accused.  The  right  claimed  by  the  district  attorney  is  of 
so  dangerous  a  nature,  that  the  court  never  will  tolerate  it, 
even  under  the  form  of  a  power  to  be  exercised  under  the 
discretion  of  the  court.  It  ought  not  to  be  allowed,  though 
wished  to  be  shielded,  by  arguments  derived  from  a  wish 
to  attain  the  ends  of  public  justice.  It  will  be  a  source  of 
constant  resort,  whenever,  from  any  neglect  or  omismon,  a 
prisoner  cannot  be  convicted  on  his  first  being  brought  up 
for  trial. 

Thompson,  J.    On  the  trial  I  gaye  no  opinion  as  to  Ae 
propriety  or  impropriety  of  withdrawing  a  juror.    Whea 
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leave  to  do  it  was  applied  for,  I  recommended  the  counsel 
for  the  psiflODer  to  permit  it,  reserving,  however, .  the  quea- 
tioa  fi>r  tkd  determination  of  the  courts  and  imagined  the 
wholQ  to  be  a  mutter  of  arrangement 

Qrwy.  I  shall  add  only  a  few  remarks  on  two  citations 
that  may  be  made  against  u&  The  first  is  the  opinion  of 
Hale,  in  his  Pleas  of  the  Grown,  295, 296, 297.  He  speaks 
of  the  praoCice  of  his  time,  under  the  reign  of  Charles  IL 
The  doctrines  of  that  period  have  been  long  overruled ; 
Sifed  it  may  be  doubted  whether  he  himself  does  not  allude 
to  cireumstanoes  of  misconduct  in  the  prisoner,  . "  If  it 
appear  that  evidence  be  kept  back,"  &c.,  are  his  word& 
Nothing  of  that  kind  can  be,  -or  is,  imputed  here.  The 
IMite  was  nearly  twenty  miles  oS.    In  1  Vent,  69,  The  Sing 

y.  Ja/ne  D ^  the  witnesses  had  been  tampered  with, 

and  kept  out  of  the  way.  These  circumstances  do  not  ap» 
pear,  and  the  authorities  therefore  cannot  apply. 

Rusad^  (District  Attorney,)  contra.  I  shall  first  submit 
to  the  court  whether  the  informality  of  the  notice  was  not 
iraived  by  the  declaration  of  the  defendants  that  they  were 
ready  for  trial  7  If  not^  I  contend  that  in  all  cases  the 
court  possesses  a  discretionary  power  of  withdrawing  a  ju* 
ror,  when  jastice  requires  it,  even  against  the  consent  of 
the  prisoner.  The  very  case  of  doing  so,  if  a  man  plead 
to  an  indictment  when  in  a  state  of  frenzy,  is  put 
as  one  of  the  proofs  of  this  discretion,  *and  is  said  [*307] 
to  rest  upon  it.  1  Hale,  85.  The  doctrine  in  2 
Hale,  295,  is  but  partially  stated.  To  withdraw  a  juror  is 
there  said  to  be  "nothing  more  than  ordinary,"  when  it 
appears  there  may  be  "  a  fuller  discovery,''  and  this,  too^ 
'4est  many  notorious  murders,  or  burglaries^  should  pass 
unpunished."  The  reason,  therefore,  that  it  has  been  an- 
ticipated, would  be  urged,  that  is,  lest  there  should  be  a 
fidlure  of  justice,  is  the  very  one  given  by  Lord  Sale,  and 
therefore  ought  to  be  good  and  sufficient  now.    In  the 
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ease  of  bad  indictment^  tbe  ooart  always,  and  on  Ibe  above 
grounds,  discharges  the  jary.  Bex  y.  Seffoar  is  PMst^  Combi 
401.  The  authority  of  Sir  T.  Bayia  84,  is  acknowledged 
to  be  in  point  In  Robert^  cas^  Kelyng,  26|  the  jsry  wert 
discharged  by  the  court,  merely  because  they  saw  the  evi- 
dence insufficient  It  may  be  said  these*  were  cases  of 
fliuhy  indictments ;  but  in  thai  <^  Gardiner  and  others^  ibid 
47,  tbe  jury  were  disehaiged  merely  because  the  testimony 
eoold  not  be  made  out  wiihovt  the  examinations  taken  be- 
fore the  I<»rd  mayor.  The  right  to  do  tiiis^  when  the  evi- 
dence is  not  complete,  was  again  reeogniaed  in  Jbne$  amd 
BevoT^a  case^  ibid.  62.  Foster  himself,  p.  888,  mentions  that 
he  should,  in  certain  cases,  use  this  discretionary  power. 
It  is  worthy  of  remark,  that  the  positions  of  Lord  Cbk^ 
which  have  been  relied  on  in  2  and  S  Inst,  were  examined 
in  KinhcKs  ease^  (Foster,  16,)  and  denied  to  be  correct 
The  time  for  which  notice  is  to  be  given  to  a  criminal  to 
produce  a  paper,  iff  nowhere  settled.  It  has  not  been  de- 
termined that  it  ought  to  be  a  two^j  notice. 

Thomfsok,  J.  I  decided  nothing^  as  to  the  time  requi* 
site,  but  merely  that  a  notice  to  produce,  insfianter^  an  ii> 
strument  near  twenty  miles  ofl^  was  not  good. 

Bussel  From  the  conduct  of  the  prisoner,  it  is  to  be 
presumed  the  paper  was  there.  At  all  events,  we  contend 
that  the  withdrawing  a  juror  is  matter  of  disoetion  in  the 
court,  and  that  they  have  a  right  to  exercise  it  whenever 
th^  see  the  justice  of  the  case  requires  it 

Eenry^  in  reply.  The  general  position  is,  that  where  a 
jury,  in  a  criminal  case,  is  once  charged  with  a  prisoner, 
they  cannot  be  discharged  without  his  consent  There 
are,  however,  some  exceptions ;  but  the  rule  itself  was 
framed  as  a  shield  to  the  subject  against  the  power  of  the 
crown.  This  principle,  if  correct  in  a  monarchy,  is  still 
more  so  under  a  republican  form  of  government.    But 
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under  both  sjstema;  neoessity  qualifies- the  rule, 
and  proves  its  existence  by  the  very  ^exception  [*808] 
it  allows.  Ooe  class  of  cases  is,  where  the  priso- 
ner himself,  by  improper  practices,  has  endeavored  to  elude 
justice.  Another,  where  the  indictment  is  not  appropriate 
to  the  offence.  A  third,  unavoidable  accident ;  such  as  the 
absence  of  an  expected  witness,  insanity,  or  any  other  dis- 
pensation of  Providence.  A  fourth  arises  from  the  juiy 
themselves ;  departure  of  one,  or  an  invincible  disagree- 
ment among  the  whole.  2  Hale,  295.  For  though  una- 
nimity in  a  verdict  be  necessary,  a  court  will  not  force  a 
jury  into  it  for  the  sake  of  self-preservation.  A  fifth  classy 
may  be  where  the  trial  is  so  prolonged  that  the  court  and 
juiy  are  tired  out^  and  require  refreshment  Within  one 
of  these  descriptions  of  cases,  every  authority,  in  which  the 
power  has  been  exeicised,  will,  on  examination,  be  found 
to  rank.  It  is,  however,  to  be  remarked,  that  in  the  edi- 
tion of  Kelyng,  by  Browne,  in  a  note  in  p.  47,  all  the  de- 
terminations cited  from  him  are  denied.  Does,  then,  the 
present  case  <  fall  within  any  of  the  qualifications  enume- 
rated  ?  There  is  not  one  which  presents  the  naked  fact  of 
withdrawing  a  juror,  merely  because  a  public  prosecutor 
was  not  prepared.  It  is  claimed  as  a  right  to  exercise  this 
discretion  ad  libitum.  From  reason,  from  authority,  flx)m 
the  policy,  nature,  and  structure  of  our  government^  it 
ought  not  to  be  allowed. 

LrvmasTOK,  J.  delivered  the  opinion  of  the  court. 
Without  denying  the  right  of  courts  to  withdraw  a  juror 
in  criminal  causes,  and  put  the  defendant  on  his  trial  a 
second  time,  it  is  evident  this  power  should  not  be  lightly 
used,  but  confined  as  much  as  may  be  to  cases  of  very  U3^ 
gent  necessity,  vrhere,  by  the  act  of  God,  or  by  some  sad- 
den and  unforeseen  accident,  it  is  impossible  to  proceed 
without  manifest  injustice  to  the  public,  or  the  defendant 
himself.  We  do  not  mean,  at  present,  to  define  all,  or  any 
of  the  cases  in  which  this  practice  may  be  pursued,  but  we 
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all  agree  that  a  defendant  ougbt^  in  no  case,  to  be  put  on  a 
Moond  trial  for  the  eame  offence,  where  a  juror  has  been 
discharged  on  no  other  ground  than  because  the  public 
prosecutor  found  himself  unable  to  proceed  for  the  want 
of  sufficient  testimony  to  convict^  and  where  this  inabili^ 
was  the  consequence  of  his  not  taking  the  necessary  mea- 
sures to  obtain  it  To  discharge  a  juror,  under  such  cir- 
oumstanoes,  would  be  liable  to  great  abuse  and  oppression. 
If  the  prosecutor  disliked  the  jury,  or  some  of  them,  or 
b(^d  to  find  the  defendant  less  prepared  at  a  future  day, 
or  wished,  unnecessarily,  to  harass  him,  he  might, 
[^809]  at  any  time,  attain  his  end  if,  *by  solely  alleging 
the  want  of  proof,  after  a  jury  were  sworn,  ^he 
oould  get  rid  of  them.  It  will  be  much  better  that  the 
'  guilty  now  and  then  eseape,  in  this  way,  than  tointr^duce^ 
or  sanctioD,  a  practice  which  may  place  the  innocent  en- 
tirely in  the  power  of  a  court,  or  a  public  prosecutor,  which 
4his  mode  of  trial  was  intended  to  guard  against  It  will 
be  recollected  there  was  no  improper  piBCtice  here,  on  the 
part  of  the  defendants,  or  any  tampering  with  witnesses  to 
keep  them  out  of  the  way.  In  saying  they  were  ready  for 
trial  the  defendants  told  no  more  than  the  truth ;  but  such 
declaration  could  not  have  obliged  them  to  produce  a  pa* 
per  against  themselves,  and  which  it  does  not  appear  they 
Jiad  with  them.  We  are,  therefore,  of  opinion,  that,  the 
court  below  ought  not  to  proceed  to  judgment  on  this  con- 
viction,  but  discharge  the  defendants. 

It  is  proper  to  take  notice  of  our  opinion  in  this  case^  in 
August  term  lasl^  and  which  differs  Irom  the  one  now 
given. 

The  question  appears,  at  that  time,  to  nave  been  sub- 
mitted «x  pariCf  and  without  any  intimation  c^  the  particular 
ciroun)stance  under  which  the  juror  was  withdrawn.  On 
the  statement  then  mads,  which  must  have  been  very  in- 
•ocHTect,  we  only  meant  to  si^  that  there  were  cases  in 
which  a  party  might  be  tried  a  second  time,  after  a  dis- 
charge of  the  first  jury  ;'but  not  that  this  rule  was  universal 


AIDANT,  FBBBUARY,  U06.  SQ0 

X>nimmoiid  ▼.  Wood. 

and  liable  to  no  exceptions.  To  dismifls  a  jorjr,  merely  be- 
oauae  there  be  not  testimony  sufficient  to  convict,  with  a 
yiew  to  another  trial,  falls  within  the  reason  of  none  of  the 
aathorities  which  have  been  cited,  and  if  we  had  known  as 
mnch  of  this  ease  then,  as  has  been  disclosed  now,  we  coold 
hardly  have  hesitated  in  pronouncing  the  second  trial  of 
these  defendants  irregular. 

Thompson,  J.  The  case  does  not  state  the  facts  which 
took  plaee  at  the  trial.  It  appears  permission  was  givea  to 
withdraw  a  juror.  An  application  was  made  for  that  pur- 
pose, and  some  aiguments  urged  as  to  the  propriety  of  llie 
measure.  I  advised  an  acquiescence,  in  consequence  ci 
which  I  considered  then,  as  I  do  now,  that  this  should  oome 
up  as  a  case  by  consent  to  settle  the  pomt. 

Judgment  arrested. 


♦J.  M.  DuuMMOin)  AND  P.  M.  Drummond  against    [•810] 

Wood. 

If  a  ooDsignmeDt  be  ordered  to  be  delivered  to  a  particular  house,  if  it  can- 
not be  sold  at  a  given  price,  and  the  consignee  have  authority  to  place  it 
with  any  other,  m  ease  it  cannot  be  sold,  recebing  •  certain  specBM 
advanoe,  abooid  the  coasignment  airivo  «l  a  period  when  fbe  bouaa  mea- 
tioned  baa  become  bankrupt,  and  the  market  so  reduced  that  neitlier  the 
price  nor  the  advance  specified  can  be  obtained,  the  consignee  will  be 
warranted  in  taking  an  advance  of  a  less  price,  if  he  act  lonafide^  of  which 
remittmg  the  sum  be  does  Teceive,  and  the  accountable  receipt  for  the 
property  he  has  dsttvend,  aooordiiig  to  his  instniotioiis^  will  be  evidtnsa. 

Txcia  was  a  special  action  on  the  case,  to  lecoyer  ftott 
the  defendant^  master  of  the  ship  Spy,  the  value  <tf  seventy 
£ve  pipes,  four  hogsheads,  and  twelve  quarter  caski  of 
Madeim,  shipped  on  board  his  vessel,  fbr  the  Sast  Indies, 
and  consigned  to  his  care,  under  a  letter  of  inslnidtioiis 
^ooBtaining  ^  following  orders :  '*  You  are  empoveved  lO 
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dispose  of  these  wines,  either  at  Ceylon  or  Galcntta,  or  at 
both  places,  provided  that  thej  liquidate  us  the  cost  of  in- 
Toice,  independent  of  the  freight^  commission,  and  other 
charges.  Which,  when  done,  you  will  make  use  of  the  net 
proceeds,  and  remit  the  same  to  the  order  of  Stephen  Ejngs- 
ton,  Esq.  of  Philadelphia.  It  is  to  be  understood  that 
should  the  markets  at  Ceylon  or  Calcutta  prove  dull,  or 
overstocked  with  our  wines,  and  provided  that  they  can- 
not be  immediately  disposed  of,  or,  during  the  stay  of  your 
ship  in  India,  so  as  to  save  the  first  cost  and  charges,  you 
will  in  such  case  hand  over  whatever  may  be  unsold  to 
Messrs.  George  Prager  &  Co.,  of  Calcutta,  who  will  keep 
them  for  our  account  until  the  market  warrants  a  saving 
and  advantageous  sale."  The  plaintiflb  accompanied  this 
letter  with  one  to  Prager  &  Co.  communicating  the  con- 
tents of  that  to  Wood,  and  containing  the  following  post- 
script Since  writing  the  foregoing,  it  occurred  to  '*  Captain 
Wood,  that  you  might  not  think  proper  to  make  an  ad- 
vance of  two  thirds  of  the  value  of  the  wines,  per  invoice, 
at  the  same  time  there  might  be  other  houses  that  would. 
In  such  case,  he  has  requested  us  to  empower  him  to  accept 
of  an  advance  of  two  thirds  from  either  your  good  house, 
or  such  other  as  may  wish  to  take  charge  of  the  wines,  in 
case  he  should  not  be  able  to  dispose  of  them  during  the 
stay  of  the  ship  at  Calcutta."  On  her  arrival  there  the 
house  of  Prager  k  Co.  was  found  to  be  insolvent,  and  the 
market  overstocked  with  Madeira  wine,  which  had  conse- 
quently feUen  to  a  very  low  price.  The  defendant^  there- 
fore, valued  himself  on  Messrs.  Campbell  &  Co.  who  were 
in  good  credit^  and  received  from  them  an  advance  on  the 
shipment  of  about  two  sevenths  of  its  value,  which  was  the 
highest  advance  that  he  could  obtain.    This  he  remitted  to 

Mr.  Kingston,  taking  from  Campbell  &  Co.  the 
[*811]    following   receipt:      '* Received,   Calcutta,    •9Ui 

January,  1801,  from  Captain  Richard  Wood,  a 
consignment  o^  &c.  which  wines  we  promise  not  to  sell  for 
less  than  prime  cost  and  charges,  which  is  about  430  sica 
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rapees,  the  proceeds  of  which,  after  dedactiDg  the  advances 
we  have  made  upon  them,  we  shall  hold  subject  to  the 
eirder  of  Stephen  Kingston,  Esq.  of  Philadelphia."  At  the 
period  when  this  transaction  took  place,  Madeira  wine  was 
down  to  225  sica  rupees  the  pipe,  being  a  little  more  than 
half  the  invoice  price,  and  at  the  time  of  bringing  the 
suit,  no  advice  of  a  sale  haying  been  effected  had  been 
received, 

A  verdict  was  taken  for  the  plaintiff  bj  consent,  sub- 
ject to  the  opinion  of  the  court  whether  thej  were  entitled 
to  recover,  and  submitted  without  argument 

Thompson,  J.  delivered  the  opinion  of  the  court  We 
think  the  plaintifis  are  not  entitled  to  a  recovery^  The  in* 
structions  to  the  master  were,  to  dispose  of  the  wine  im- 
mediately if  he  could  obtain  a  given  sum,  and  to- remit  the 
proceeds  to  Stephen  Kingston,  of  Philadelphia ;  otherwise 
to  leave  it  with  Prager  &  Co.  for  disposal,  under  the  same 
limited  orders  as  to  price  and  remitting.  By  the  poetscripi 
of  the  letter  to  Prager  &  Co.  according  to  the  reasonable 
interpretation  thereof,  the  plaintifib  gave  the  master  some 
discretionary  powers.  On  his  arrival  at  Calcutta,  he  could 
find  no  market  for  the  wine,  and  the  house  of  Pragei  & 
Co.  had  failed.  Under  these  circumstances  we  think  it 
would  have  been  a  gross  abuse  in  him  to  have  delivered 
the  wine  into  the  hands  of  those  bankrupts.  He^  therefore, 
as  every  prudent  man  would  have  done,  intrusted  the 
cargo  to  the  care  and  management  of  another  house,  of 
established  credit,  receiving  considerable  advances  upon  it 
Ko  sale  could  be  made  agreeably  to  the  plainti£b'  in- 
structions. The  best  and  most  advantageous  disposition 
of  it  that  could  have  been  made,  was  that  which  actually 
was  made.  The  proceeds  of  the  wine,  so  far  as  they  were 
received  by  the  master,  together  with  the  receipt  from  the 
house  in  whose  charge  he  left  it,  have  been  duly  trans- 
mitted, where  all  the  proceeds  were  ordered  to  be  remitted, 
to  Mr.  Kingston.    The  defendant  appears  to  have  acted  in 
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good  faith,  and  within  the  spirit  and  good  sense  of  bis  inr 
structions.  Where  no  fraad  is  chargeable  on  an  i^nt,  his 
conduct  onght  to  receive  a  liberal  and  favorable  constnso* 
tion.  The  opinion  of  the  court,  therefore,  is,  that  the  da* 
fendant  ought  to  have  judgment. 

Judgment  Ibr  the  defendant. 


[*S12]  *Seaman  against  Patthn. 

A  soTemment  of&oer,  sworn  to  faithfallj  act,  according  to  the  best  of  his 
ability  and  perform  bia  duty  without  anf  wilful  omission,  and  authorized 
to  act  "  according  to  his  judgment,  his  opinion,  and  as  thhigs  shall  appear 
to  hfan,**  ifl,  in  the  line  of  his  doty,  a  judicial  offioer,  and  not  liable  to  an 
■ctton,  for  want  of  skill,  or  error  in  Judgment;  atUer^  if  be  proceeds  mala 
JUkf  or  from  malice  or  other  corrupt  motive.  Under  the  law  fbr  repacking 
and  iaspecting  bee^  an  ofier  bj  a  cooper  to  brand  a  cask,  and  a  refbsal  bj 
the  inspector-general  to  have  it  branded,  are  not  equivalent  to  a  branding^ 
he  having  no  authority  to  ofdar  or  reftue  the  braadiag  of  a  oask. 

Ok  eertiarari  to  the  justices'  court  iu  the  city  of  Kew 
York. 

It  appeared  irorn  the  return,  that  the  action  below  was 
brought  against  the  now  plaintiff  to  recover  from  him,  as 
inspector  general  of  provisioos,  twentj-five  dollars,  for  con- 
demning, as  unmerchantable,  some  beef  belonging  to  the 
present  defendant  The  record  stated,  that  at  the  trial  the 
now  plaintiff  moved  for  a  nonsuit^  because  the  barrel  con- 
taining the  beef  h^  not  been  branded  with  the  name  of 
the  maker,  according  to  the  directions  of  the  act.(a)  Be- 
cause, also,  no  malice  or  oorrilptioa  was  proved.  That 
these  reasons  were  disiJlowed,  because  thq  court  wei>e  of 
<^inion,  on  the  firet  p^int,  that  an  offer  by  the  cooper,  or 
his  authorized  agent,  to  brand  the  barrels^  and  a  refusal  by 
the  in^ieotor  to  permit  them  to  be  branded,  w^e  equivA- 

(a)  Vcf  the  repacking  and  inspectton  of  beeC    Ber.  Laws,  tqL  1,  p.  458, 
B.  le. 
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lent  to  a  branding:  and  on  the  second,  because  it  was  not 
necessary  to  prove  malice  or  corruption,  to  sustain  the 
action,  the  inspector-general  being  liable  for  injuries  arising 
from  want  of  skill. 
Error  having  been  assigned  on  each  of  these  grounds, 

the  case  now  came  before  the  court. 

>\) 

Baldwin^  for  the  plaintiff.  The  duties  imposed  on  the 
inspector-general  are  specifically  enumerated  in  the  fourth 
section.  By  the  16th  he  is  empowered  to  reftise  the  re- 
packing of  beef,  which  is  not  brought  for  inspection  in 
casks  branded  with  the  name  of  the  cooper  by  whom  thpy 
were  made.  The  object  of  this  regulation  is  to  designate 
the  person  against  whom  the  owner  of  provisions  may 
have  recourse,  in  case  any  injury  arises  to  his  beef  or 
pork,  in  consequence  of  faulty  barrels.  But  in  no  part  of 
the  statute  has  the  inspector  any  control,  or  authority  given 
to  him  over  the  coopers.  He  cannot  order  them  to  Iwand, 
and  he  cannot,  therefore,  prohibit  them  from  doing  so.  Hia 
relbsal,  theti,  to  permit  the  casks  to  be  branded  was  a 
nnllity.  It  did  not  prevent  the  exercise  of  any  right,  and 
consequently  cannot  give  a  title  to  any  recompense.  For 
where  a  right  is  not  invaded,  an  injury  cannot  be  done. 
In  this,  therefore,  the  error  is  manifest.  In  a  case  like  the 
present,  where  the  suit  is  against  a  public  officer,  the  plain- 
tiff ought  to  be  obliged  to  show  that  the  cask  was  such  as 
he  had  a  right  to  present  to  be  branded.  On  the  next 
point,  as  neither  malice  nor  corruption  were  proved,  it  Mr 
an  admission  that  the  defendant  below  acted  in 
good  faith  *and  that  if  he  did  err  it  was  from  a  [*818] 
mistake  in  judgment  If  so,'he  cannot  be  person- 
ally responsible,  for  he  is,  under  the  inspection  law,  a 
judicial  officer.  The  words  of  the  statute  invest  him  with 
discretionary  powers.  By  the  4th  section  he  may  examine 
beef  and  pork  in  the  months  of  June,  July,  August  and 
September,  "as  often  as  he  shall  think  proper;**  and  if 
"  they  appear  to  him"  to  be  in  danger  of  spoiling,  he  may 
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remove.  So  a  little  lower  in  the  same  section,  on  informa* 
lion  of  any  putrid  beef  or  pork,  "  if,  in  liis  opinion,"  the 
removal  be  necessary.  In  the  6th  section,  the  same  Ian* 
goage  is  preserved.  If  "  in  his  judgment"  provisions  are 
in  danger  of  spoiling.  In  the  11th  section  the  state  of  the 
casks  are  left  to  "  his  opinion."  He-  is,  therefore,  plainly 
constituted  a  judge  of  the  subject  matter.  Supporting  this 
action  will  be  highly  injurious  to  the  commerce  and  health 
of  the  city.  An  inspector  will  scarcely  ever  refuse  permit- 
ting a  brand  to  be  put  on  a  barrel  whatever  may  be  its 
state.  Policy,  therefore,  is  against  it.  The  spirit  of  the 
act  requires  an  interpretation  contrary  to  that  given  below. 
As  to  the  beef  being  condemned  as  unmerchantable,  that 
is  a  mere  allegation  of  the  now  defendant.  The  only  result 
of  its  not  being  branded  was,  it  could  not  be  exported.  It 
might  have  been  sold  here  the  very  next  day. 

JRiggSy  contra;  The  attention  of  the  court  has  been  called 
to  a  question  by  no  means  bearing  on  the  merit&  All  the 
argument  has  been  directed  to  the  branding  of  the  cask. 
The  complaint  is,  as  it  appears  on  the  record,  for  condemn- 
ing as  unmerchantable  beef  which  was  merchantable.  On 
this  point  they  go  to  trial.  Had  the  now  plaintiff  not  con- 
demned the  beef,  but  only  refused  to  permit  the  branding 
of  the  casks,  the  evidence  would  not  have  sustained  the  ac- 
tion. His  conduct,  as  may  be  collected  from  the  record, 
is  this.  I  will  not  inspect  because  there  is  no  brand, 
and  I  will  not  permit  a  brand  that  I  piay  inspect ;  but^  for 
want  of  a  brand,  I  will  condemn  as  unmerchantable.  The 
.  parts  of  the  act  cited,  do  give  the  inspector-general  a  dis- 
cretionary power  in  certain  cases,  but  not  in  one  like  the 
present  The  question  for  the  court  to  decide  is  this; 
whether  when  a  law  gives  power  to  do  certain  things,  and 
the  legislature  does  not  provide  a  remedy  for  niistakes  in 
others,  an  officer  shall  not  be  answerable  to  a  person,  who 
18  injured  by  his  want  of  skill  ?  He  ought  to  take  pains 
to  form  a  right  judgment    In  all  cases  of  this  kind,  where 


.  ALBANY,  FBBBUABY,  im.  ^Xi 

SeaAian  t.  Ftttton. 

inferior  jurisdictions  are  created,  unless  the  officer 
*is  protected  in' the  exercise  of  his  judgment,  he  is  [^814 
responsible.  This  position  of  law  is  uniyersal.  In 
Jimea  and  I\rciva^  (cited  anie^  108.  See  the  case  since  re- 
ported, 2  Johns.  Gas.  49,)  the  justice  was  made  to  pay  for 
issuing  a  wiirrant  instead  of  a  summons,  though  done  at 
the  request  of  the  plainti£  The  law  imposed  on  him  to 
know,  at  his  peril,  whether  the  defendant  was  to  be  thus 
proceeded  against  or  not  So  in  cases  of  commissioners  of 
bankrupt^  if  they  wrongfully  declare  a  man  a  bankrupt^ 
they  are  liable,  as  trespassers,  for  all  that  is  done  under 
the  commission.  The  same  rule  applies  to  custom-house 
officers.  LegUse  y.  Champante^  2  Stra.  820.  In  this  last 
case  no  fraud  or  corruption  was  even  insinuated.  The 
principle  is  recognized  also  in  Wame  v.  VarJey  and  ofhsn^ 
6  D.  &  £.  448,  where  the  searchers,  authorized  to  seize  all 
leather  not  sufficiently  dried,  were  held  responsible  for  seiz* 
ing  silch  as  was  sufficiently  dried,  though  by  the  statute 
empowered  to  seize  such  as  in  their  judgment  was  not  sa 
In  this  last  cited  case,  Lord  Kenyon  says,  legislative  pro* 
vision  is  necessary  to  exempt  them  from  this  common  law 
responsibility. 

Baldwin^  in  reply.  This  case  from  Strange  is  of  a  minis^ 
terial  officer.  So  is  that  from  Dunford  and  East,  for  the 
judicial  characters  were  the  triers,  before  whom,  afler  the 
,  seizure,  the  leather  is,  by  the  statute,  directed  to  be  carried^ 
to  ascertain  whether  its  quality  is  according  to  the  act 
This  very  remark  is  made  in  the  case  relied  on  against  us, 
by  Lawjience,  J.  p.  450.  Qwinm  y.  PwH/^  Lutw.  290,(a)  is 
in  point  acrainst  the  action. 

LiyiNasTOK,  J.  deliyered  the  opinion  of  the  court  •  In 
our  opinion  the  judgment  rendered  on  this  yerdict  ia 
erroneous,  and  must  be  reyersed. 

Without  denying  the  general  principle  (which  is  too 

(a)  IVetpMi  asainfli  a  Jadg«y  offioer,  oad  plaintifl;  in  an  inMor  oonrt 
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well  settled  to  admit  of  oontroverBj)  that  unless  the  legis* 
kttore  provide  for  the  protection  of  officers  of  this  discrip- 
tion,  they  act  at  their  peril,  altbongh  their  condoGt  be  bona 
fide,  and  according  to  the  beatof  their  judgment,  there  are, 
in  this  case,  sufficient  marks  of  distinction  to  justify  our  not 
adding  it  to  the  revolting  precedents  which  are  already  to 
be  found  on  this  subject.  In  making  use  of  this  term,  I  do 
but  little  more  than  follow  the  example  of  most  judges  who 
haye  been  called  on  to  enforce  a  rule  which  they  admit  to 
be  a  hard  one;  and  agaioet  the  operation  of  which,  modem 
legislators,  unless  from  ovecsighty  generally  take  care  to 
guard.  The  whole  court,  in  the  case  of  Wame  ▼.  Varleyj 
seem  solicitous  to  disoover  some  ground  on  which  the  de^ 

fendant,  who  had  acted  fairly  and  banajidey  might 
[*815]     escape.    This  liability  *was  dnt  enforced  against 

officers  who  acted  as  volunteers,  and  generally  re^ 
ceived  a  portion  of  the  spoiL  These  were  oollectors  and 
(ixeise  officers,  who  were  neither  bound  by  oath,  nor  en- 
joined  by  law,  to  ihake  seizures,  but  might  do  so  or  not,  as 
ibey  pleased.  Thus  in  Imlay  v.  Sands,  1  Caines'  Bep.  666, 
decided  in  February  term,  1804,  the  defendant,  who  was 
collector  of  the  port  of  New- York,  in  seizing  a  vessel,  witt 
a  very  valuable  cargo,  was  under  no  legal  injunction  to  do 
so,  and  would  have  been  entitled  to  a  very  considerable 
share  of  the  proceeds  arising  from  confiscation.  In  such 
case  there  is  no  rigor  in  letting  an  officer  act  at  his  peril,  and 
m  putting  his  justification  on  the  event  But  when  persons 
in  a  public  capacity  act  upon  oath,  in  matters  too  which  re- 
quire skill  tind  experience,  and  in  which  men  may  honestly 
differ  in  opinion,  it  seems  cruel  not  to  protect  them  when 
they  conduct  themselves  with  integrity,  and  without  abusing 
their  authority;  or  manifesting  any  symptoms  of  malice.  But 
this  alone,  if  the  case  of  Wame  v.  Vdrlet/  be  a  precedent, 
affords  no  justification.  Some  other  excuse,  then,  must  be 
found  for  the  plaintiff,  or  he  cannot  escape.  Let  us,  then, 
see  whether,  in  the  terms  of  the  law,  an  ample  justification 
will  not  be  found,  and  suoh  a  one  as  the  ooort  of  king's 
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bench  seemed  willing  to  admit  in  the  case  jast  mentioaed. 
The  defendant  there  pleaded  that  he  had  seised  the  leather 
because,  "  in  his  judgment,  the  same  was'  not  well  dried." 
But  the  act  of  parliament  bad  not  given  him  authority  to 
seize,  what,  in  his  judgment,  was  not  sufficiently  dried, 
but  only  generally  to  seiae  leather  of  that  description,  with- 
^  out  referring  to  his  judgment  at  all.     If  it  had,  Lord  Ken- 
yon  would  not  have  held  him  liable.     "  It  seems  reason- 
able," says  he,   "that  if  these  searchers  exercise   their 
authority  hcnajide^  and  only  seize  such  leather  as  in  their 
judgment  ought  to  be  examined,  they  should  be  protected, 
but  the  act  of  parliament  affords  them  no  such  protection." 
From  this  mode  of  expression,  as  well  as  from  the  reason 
of  the  thing,  it  is  clear,  that  were  the  judgment  or  opinion 
of  the  officer  expressly  referred  to  by  law,  as  the  rule  of  his 
conduct,  he  cannot,  and  ought  not,  to  be  answerable  for  an 
upright  use  of  it,  but  is  as  much  protected  by  a  clause  of 
this  kind  as  by  those  which  are  usually  introduced  for  this 
purpose.    This  reference  will  be  found  throughout  the  law 
under  which  Seaman  acted,  and  must  have  been  made  to 
prevent  his  being  harassed  by  demands  of  this  nature. 
Every  thing  almost  which,  as  inspector-general, 
*he  is  to  do,  is  to  depend  on  his  judgment  or     [*816] 
opinion.    He  swears  "  he  will  faithfully  and  im- 
partially, according  to  the  best  of  liis  ability,  perform  his 
duty,  without  any  wilful  omission,  neglect,  or  delay  what* 
ever."    It  is  not  a  little  extraordinary,  that  when  the  legis- 
lature exact  no  more  of  a  man  than  an  exertion  of  his  best 
abilities,  he  should  still  be  responsible,  merely   because 
another  may  have  more  ability  or  capacity  than  himself? 

The  fourth  section  authorizes  him  to  remove  without  the 
city  all  such  beef  and  pork  as  shall  appear  to  him  to  be  in 
danger  of  spoiling,  &c.  Will  it  be  said  that  he  would  also 
be  liable,  if  he  should  honti  fide  order  any  o£  these  articles 
to  be  removed,  if  it  turned  out  that  they  were  in  no  dan- 
ger of  spoiling  7  Shall  it  be  his  tlaty  to  remove  these  arti- 
cles; shall  he  swear  that  he  will  perform  his  duty ;  nay, 
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shall  he  be  liable  to  a  heavy  penalty  for  neglect,  and  shall 
his  own  opinion  be  made  the  only  criteron  of  the  necessity 
or  "^propriety,  an^  shall  he  not  dare  to  exercise  it  ?  So, 
again,  in  the  same  section,  he  is  to  order  beef  or  pork,  in  a 
putrid  state,  to  be  removed,  if  in  his  opinion  the  removal 
be  necessary.  Sarely  it  would  be  a  satisfactory  defence  to 
an  action,  on  this  part  of  the  statute,  to  say  that  the  re- 
.  moval  in  his  opinion  was  necessary.  Why  vest  such  power 
in  him,  as  a  security  for  the  health  of  the  city,  if  he  be  not 
to  use  it?  K too  latitudinary,  the  legislature,  and  not  he^ 
is  to  blame.  Again,  by  the  first  section  he  may  remove 
certain  provisions,  if  in  his  judgment  it  be  proper.  The 
eleventh  section,  in  like  manner,  (and  this  applies  more  im- 
mediately to  the  present  action,)  declares  that  the  barrels, 
in  which  beef  shall  be  repacked,  (which  must,  of  course,  be 
judged  of  before  they  can  be  inspected,)  shall,  in  the  opinion 
of  the  inspector-general,  be  every  way  strong,  and  tight 
enough  to  prevent  the  pickle  flrom  leaking  out.  Now^  if 
this  be  an  action  for  not  inspecting  the  beef,  and  it  can  be 
no  other,  notwithstanding  the  inaccuracy  of  the  return, 
calling  it  an  action  for  condemning  the  property,  which  the 
inspector  could  not  do,  who  can  say  that  the  plain tiflf  was 
of  opinion  that  the  barrel  was  as  tight  and  strong  as  it  ought 
to  be  ?  If  he  were  not,  it  was  his  duty,  however  incorrect 
the  opinion  may  have  been,  to  refuse  its  inspection  ;  for  it 
must  be  an  incontrovertible  position,  that  when  by  law  it 
is  made  the  duty  of  a  a  public  agent,  however  high  or  low 
his  station,  to  do  a  thing,  if  in  his  opinion  certain  requisites 

are  complied  with,  he  can  never  be  liable  for  omit- 
[*817]     ting  to  act,  (which  it  *is  attempted  to  make  him 

here,)  without  proving  corruption,  malice,  or  some 
misbehavior.  It  does  not  appear  why  the  beef  was  refused. 
It  may  have  been  for  the  very  cause  just  mentioned,  which 
would  be  a  complete  defence.  But  if  the  inspector  pro- 
ceeded on  the  ground,  as  it  would  seem  he  di  1,  of  the  bar- 
rel's not  being  branded  with  the  name  of  the  person  who 
made  it,  he  was  also  justifiable.    The  sixteenth  section  is 
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explicit  on  this  point,  and  it  is  admitted  no  such  brand  ap- 
peared. An  offer  to  brand  was  not  sufficient.  It  is  idle  to 
say  that  the  inspector-general  refused  to  let  it  be  done. 
He  had  no  control  over  the  cooper,  or  the  cask.  The^de- 
fendant  might  have  taken  it  away,  and  returned  it  properly 
branded.  On  this  point  the  justices  were  also  mis- 
taken. The  party,  to  entitle  his  beef  to  inspection,  should 
have  taken  care  to  have  put  it  in  the  state  required  by  law. 
Until  that  was  done,  the  inspector  had  nothing  to  do  with 
it,  or  with  his  offers.  But  if  the  cask  had  been  properly 
branded,  the  inspector  had  a  rights  by  law,  if  he  thought 
proper  for  other  reasons,  to  refuse  its  inspection,  and  this 
is  the  ground  on  whicb  we  proceed.  There  is  yet  another 
distinction  between  this  action  and  those  which  are  gene- 
rally brought  against  public  officers.  The  latter  are  almost 
always  actions  for  some  tort,  such  as  seizing  the  plaintiff's 
property,  or  breaking  into  his  house,  or  the  like ;  whereas 
this  is  an  attempt  to  charge  him,  not  for  a  sin  of  commis- 
sion, but  for  one  of  omission.  It  may  well  be  doubted 
whether  this  alone  would  not  justify  our  deciding  it  on 
principles  different  from  tbose  which  have  heretofore 
governed,  in  the  cases  referred  to.  But  without  pursuing 
this  inquiry,  our  opinion  is,  that  an  officer,  acting  under  a 
commission  from  government^  who  is  enjoined  by  law  to 
the  performance  of  certain  things,  if  in  his  judgment  or 
opinion  the  requisites  therein  mentioned  have  been  com- 
plied with;  and  inhibited,  under  the  like  exerc]£>e  of  his 
own  discretion,  from  doing  other  things ;  who  is  sworn  to 
discharge  these  duties  to  the  best  of  his  ability,  and  exposed 
also  to  penalties,  as  well  for  negligence  as  for  acting  where 
he  ought  not,  is  not  answerable  to  a  party,  who  may  con-  . 
ceive  himself  aggrieved  for  an  omission  arising  from  mis- 
take or  mere  want  of  skill,  if  there  be  no  bad  faith,  corrup- 
tion, malice,  or  some  misbehavior,  or  abuse  of  power.  No- 
thing of  the  kind  appearing  here,  the  judgment  must  be  re- 
yersed. 

Judgment  of  reversal. 
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In  the  natter  of  KtzgeiiliL 


[*S18]    *Ia  the  matter  of  FuzaSBALD,  an  absent  debtor. 

▲  p«noa  wholMflbetBiiienlylniMdeBfelf  whfain  tfat  atatoaanoot  be  pro- 
oeeded  agniiis^  M  «b  abeoondiog  or  conoeeleil  debtor,  and  toauiborne  pra- 
ceedisga  agaiaat  him  as  an  abaent  debtor,  the  creditor  who  adopta  them  mnal 
be  a  reeident  within  the  state.  If  a  debtor  do  not  actually  reeide  within 
this  state,  thongfa  he  )ead  so  roriog  a  life  as  to  render  it  refj  diflcidi  to 
flz  on  Madonudl,  Ms  being  traaaieatlif  here  wiQ  not  mOn  hfai  areeideai 
irtlfaia  tte  OMnliig  of  the  act  aflbrduigrdief  against  abaeoA^ 


Tbjb  was  an  application  to  anpeniede  an  attachmeni  it* 
0Qed  against  tbe^pioperty  of  Fitegerald,  a«  an  abeoonding 
or  concealed  debtor. 

The  principlea  on  which  it  was  nrged  are  bo  fuUj  de- 
tailed in  the  opinion  of  the  conr^  that  it  is  not  neeessary 
to  do  more  than  state  the  jud^^nent  of  the  oonrt|  which 
was  delirered  by 

llTiNttrroK,  J.  We  are  asked  fi>r  this  supeisedeaa  on 
two  grounds : 

First  Because  Fitsgersldi  being  a  non-resident^  was  not 
liable,  although  transiently  within  the  state  at  the  time,  to 
have  his  property  attached  as  an  absconding  or  ooneeabd 
dd^oTj  but  ought  to  have  been  proceeded  against  as  an  abeoii 
debtor. 

Secondly..  Becaiue  the  creditoTi  who  obtained  the  at- 
tachment, being  also  resident  abroad,  had  no  rig^t  to  this 
:pemedy  against  Fitz^rald,  if  the  latt»  be  regarded  as  an 
absent  debtor.  We  liiink  both  these  objections  are  well 
taken. 

The  act  liirottghoat  oontem]riiatoft  two  classes  of  debtoiSi 
those  who  reside  within,  and  those  who  are  absent  from,  the 
state.  AgadnstAe  first  the  proceedings  are  more  summary, 
as  tl^y  ought  to  be,  and  tmstoes  are  appointed  in  three 
months,  wh^e  no  such  appointandnt^  as  it  respects  the  latter, 
can  take  place  in  less  than  a  year. 

The  oaths,  on  which  the  attachments  are  obtained,  also 


differ.  Against  an  abeooadiog  debtor  ibe  party  8weaf% 
among  other  things,  that  his  debtor  haa  4Bpcaioi  the  states 
with  intent  to  defraud  his  creditors  of  their  just  doeSi 
Now  this  allegatton  could  hardly  be  made  with  respect  to 
a  penon  residing  abroad,  and  who  had  left  the  state  with 
a  yiew  of  returning  to  his  family. 

The  notioe  also  given  to  the  abscondifig  debtor  oontem* 
plates  his  being  a  resident  He  is  direeted  to  return  and 
pay  hia  debts.  This  ^ould  be  a  singular  request  to  make 
of  a  main  who  resided  permanently  abrtad. 

Ooe  of  the  ways,  too,  ia  which  the  attachment  against 
an  absconding  debtor  is  to  be  svqperseded,  shows  that  be 
must  be  a  resident.  For  part  of  the  condition  of  the  bond| 
which  is  required  of  bim,  by  the  seventh  section  of  the  law 
is,  that  he  shall  prove  himself  a  rmderU  wUhin  UUm  sktifi. 
This  eaa  hardly  mean  a  residence  of  a  temporary  nature^ 
but  one  permanent  and  fixed, 

^Ind^)endently  of  these  distinction^  which  are  [^319] 
to  be  found  in  the  act  itself  it  would  be  rigorous 
and  unjust  to  expose  the  property  of  an  abserU  debtor  to  so 
serious  a  process,  merely  because  he  may  have  concealed 
himself  for  a  few  days,  to  avoid  being  arrested  when  in  a 
foreifn  country,  wherCi  from  his  situation,  it  must  be  ex- 
tremely  difficult  to  obtain  bail.  There  is  certainly  more 
impropriety  in  a  resident  debtor  shutting  himself  up  to 
avoid  his  creditors,  and  the  ordinary  process  of  law,  than 
there  would  be  in  a  stranger's  pursuing  the  same  course. 

We  also  think  that  an  absent  creditor,  such  as  Galway 
is,  cannot  proceed,  by  an  attachment,  against  the  estate  of 
his  absent  debtor.  The  23d  section  confines  this  remedy 
to  the  estates  of  debtors,  who  reside  out  of  the  state,  and 
are  indebted  within  it  By  this  mode  of  expression,  we 
understand  that  the  debt  must  be  due  to  a  person  residing 
within  the  state,  and  not^a  stranger  who  may  be  here 
transiently.  It  is  very  well  to  give  our  own  citizens  a 
remedy  over  the  property  of  their  absent  debtors,  but  it 
would  be  harsh  and  impolitic  to  extend  this  remedy  to 
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strangers^  who  might  puisoe  the  property  heie^  for  the 
sole  purpose  of  seizing  it,  and  by  this  means  drive  its  own* 
ers  to  a  settlement  on  very  unequal  terms,  or  compel  him 
to  litigate  in  a  distant  forum,  when  perhaps  both  the 
parties,  residing  near  each  other,  ought  possibly  to  be  lefk 
to  apply  to  the  tribunals  of  their  own  country.  For  these 
reasons  the  attachment  must  be  superseded. 

There  is  some  controyersy  as  to  the  place  of  Fitzgerald^s 
residence.  It  appears  that  he  is  a  subject  of  Great  Britain, 
and  that  he  has  been  latterly  trading  in  several  of  the 
West  India  islands,  and  has  never  been  in  this  coun- 
try  until  a  short  time  before  the  attachment  He  came 
here  on  a  conmiercial  adventure,  without  any  idea  of  set- 
fling  among  us,  or  of  not  returning  as  soon  as  his  business 
was  settled.  This  is  enough  to  satisfy  us  he  is  a  ncn-resi- 
dent  If  he  led  so  roving  a  life  abroad  as  to  render  it  diffi- 
cult to  fix  on  bis  domicil,  it  will  not  make  him  a  resident 
of  this  state.  He  still  remains  an  absent  debtor,  the 
animus  revertendi  having  never  been  laid  aside. 

Kent,  Ch.  J.  and  Spenceb,  J.  gave  no  opinion,  not 
having  heard  the  argument 

Supersedeas  awar^^ 
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*MUNR0  agratVw^  Alaire.  [*820] 

1.  If  a  submiBBion  be  "so  that  the  award  be  made  in  writing,  ready  to  be 
deliyered,"  it  need  not  be  stated  in  iodidem  verbis^  if  circumstances  fVom 
whence  it  must  necessarily  be  inferred  that  it  was  in  writing,  be  averred 
Therefore,  allegiDg  it  to  have  been  in  "form  fbllowing,"  when  it  contains 
a  reference  to  its  date,  and  st{itiug  in  an  averment  '* after  the  date  thereof" 
and  a  rejoinder  specifying  a  fact  "  before  the  date  of  the  award,"  are  suffi* 
dent  circumstances  to  show  the  award  was  in  writing,  and  the  imperfec- 
tion, if  any,  in  stating  the  award,  is  cured  by  the  rejoinder.     • 

3.  An  allegation  that  an  award  was  made,  necessarily  implies  it  was  rea4j 
to  be  delivered. 

3.  Though  an  award  mention  a  thing  by  a  different  name  than  that  by  which 
it  is  described  in  the  submission,  it  is  not  on  that  account  an  award  on  a 
matter  out  of  the  submission,  if  it  appear,  by  the  award,  that  it  is  the  same 
thing  mentioned  in  the  submission,  and,  in  such  case,  if  the  breach  be 
assigned,  on  that  very  thing,  by  the  name  given  to  it  in  the  award,  it  need 
not  be  averred  that  the  thing  mentioned  in  the  award,  and  that  described 
in-  the  submission,  are  one  and  the  same  thing. 

4.  A  submission,  may  be  of  matters  concerning  the  realty. 

6.  Divers  other  matters  in  a  submission  extend  to  real  as  well  as  perMoal 
concerns. 

6.  An  award  directing  an  exchange  of  lands  is  good. 

t.  A  submission  of  "  divers  other  matters  "  is  equivalent  to  a  general  sub- 
mission of  all  questiobs  and  controversies  between  the  parties,  and,  under 
it,  general  releases  may  be  awarded. 

8.  If  a  spedai  matter  be  snbmitted,  and  a  general  release  awarded,  it  enures 
only  to  the  matter  submitted. 

9.  An  award,  to  be  mutual,  need  not  be  equaL 

10.  It  is  no  objection  to  an  award  ordering  general  releases  that  one  party 
is  directed  to  perform  his  part  before  the  other  releases,  especially  when 
the  party,  to  whom  the  general  release  is  ordered  to  be  first  given,  is 
directed  to  do  certain  acts  not  dependent  on  the  releases. 

il.  On  a  penal  bond  within  the  statute  for  the  amendment  of  the  law,  the 
plaintiff  must  assign  all  the  breaches  he  means  to  go  for,  the  act  being 
compulsory,  and  may  assign  them  either  in  the  declaration,  or  when  he 
replies,  and  in  assigning  his  several  breaches  he  need  not  say  "  and  for 
ftirther  breach  according  to  the  statute,*'  ut  temb, ;  but  if  necessary,  ad- 
vantage of  the  omission  can  be  taken  only  on  spedal  demurrer. 

12.  After  a  plea  of  no  award,  a  rejoinder  confessing  and  avoidmg  the  award  ' 
is  a  departure. 

i3.  A  recital  in  a  deed,  anterior  to  a  submission  to  arbitration,  cannot  be 
pleaded  &s  an  estoppel  to  a  sabsequent  award. 
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li.  On  a  verUn  tarn  quam,  the  plaintiff  has  it  in  hia  election  to  asaesB  oon- 
tingent  damages  on  the  trial  in  lact,  before  aligning  the  demnrrer,  or  aigna 
Ifaa  demurrer  flnt  and  aaaett  his  damages  afterwarde. 

On  demurrer. 

The  plaintiff  declared  in  debt  on  a  bond,  the  condition 
of  which,  as  set  out  on  the  oyer^  stated  '*  that  sundry  con* 
troversies  subsisted  between  the  plaintiff  and  the  defend- 
anty  and  Callicia  Alaire,  touching  the  division  fences 
between  their  farms,  at  Mamaroneck,  and  sundry  roads 
and  paths  claimed  by  each  party,  and  divers  other  matters 
and  that  being  desirous  of  terminating  the  said  controver- 
sies equitably,  they  had  submitted  to  the  award  of  Jona- 
than Ward  and  Samuel  Youngs,  as  arbitrators,  touching 
the  premises,  so  that  it  be  made,  in  writing,  ready  to  be 
delivered  on  or  before  the  15th  day  of  October  instant." 

To  this  the  defendant  pleaded,  1.  Nan  est  factum ;  and, 
2.  Nul  agard  On  the  first,  issue  was  joined,  and  a  venire 
facias  tarn  quam  sued  out,  on  which  the  jury  found  for  the 
plaintiff  on  the  first  plea,  and  assessed  contingent  damages, 
to  the  amount  of  600  dollars  for  the  breaches  subseqently 
mentioned.  Upon  which  point  a  shorty  case  was  annexed 
to  the  demurrer  book. 

To  the  second  plea  the  plaintiff  replied,  setting  forth  an 
award  directing,  1.  All  suits  between  the  parties  to  oease^ 
and  be  no  further  prosecuted,  and  that  each  should  pay 
his  own  costs;  2.  That  the  defendant  and  Callicia  should,' 
on  or  before  the  1st  day  of  November  then  next,  convey 
unto  the  plaiiitiff,  tn/eej  a  certain  piece  of  salt  meadow,  in 
Mamaroneck,  commonly  called  Peter  Alaire*s  road  to  his 
Salt  Meadow,  and  deliver  the  deed,  on  or  before  the  said 
1st  day  of  November;  3.  That  the  plaintiff  should,  on  or 
before  that  day,  convey,  in  fee,  to  defendant  and  Callicia, 
a  certain  piece  of  salt  meadow  and  upland,  situate  at  Mama- 
roneck,  being  two  rods  wide,  (describing  it  by  metes  and 
bounds,)  reserving  to  himself  and  his  heire,  at  all  times,  a 
right  to  pass  and  repass,  across  and  upon,  the  salt  meadow 
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nd  upland,  and  ever  j  part  thereof  with  horses^  cattle,  Ieq. 
and  should  deliver  the  deed  for  the  same  on  or  before  the 
said  first  daj  of  Novemb^,  paying  at  the  same  time  to 
them,  or  one  of  th^n,  the  sum  of  twenty  dollars;  4.  That 
tdie  plaintiff  should,  on  or  before  the  16th  of  April  then 
next,  erect,  and  for  ever  keep  up,  iEi  sufficient  fence,  therein 
desoribed ;  6.  That  the  defendant  and  Callicia  should,  on 
or  before  said  15th  day  of  April,  erect,  and  for- 
ever ^e&p  up,  a  sufficient  fence  specified  in  the  [*321] 
award,  and  that  the  parties  shoulc},  within  twenty- 
two  days  thereafter,  mutually  exchange,  by  deed,  two 
pieces  of  ground,  of  one  and  two  square  rods,  divided  bj 
the  said  fences,  the  said  plaintiff  reserving  a  right  and  pri- 
vilege to  pond  and  drown  the  sedges  growing  on  part  of 
the  land  so  to  be  exchanged;  6.  That  the  plaintiff  was 
seized  in  fee  of,  and  should  hold,  a  certain  road  by,  through, 
and  upon  the  fiurm,  formerly  of  the  defendant,  and  now  of 
tiie  plaintiff  as  therein  described,  for  the  exclusive  benefit 
of  the  plaintiff  and  the  defendant  and  Oalli^ia,  to  be  open 
at  the  end  adjoining  the  turnpike;  7.  That  the  plaintiff 
i^ioukl  have  full  right  to  repair  the  said  road,  and  to  keep 
it  in  repair  in  such  manner  as  should  be  most  expedient^ 
and  that  the  defendapt  should  not  interfere  therein,  and 
that  all  swing  gates  erected  thereon  should  not  swing  into 
the  road  but  into  the  lot^;  8.  That  the  water  fence  should 
be  maintained  by  them  jointly,  and  that  the  parties  respec- 
tively should  maintain  certain  division  fences ;  9.  That  the 
defendant  and  Callicia  should,  on  or  before  the  1st  of  No- 
vember aforesaid,  execute  a  general  release  of  all  demands, 
&C.  to  the  date  of  the  submission,  and  that,  so  soon  as  the 
defendant  and  Callicia  had  complied  with  the  award,  the 
plaintiff  should  execute  alike  release.  The  plaintiff  then 
averred  that,  on  his  part,  all  actions  had  ceased,  that  he 
had  offered  to  execute  the  deed,  and*  pay  the  twenty  dol- 
lars directed,  and  to  exchange,  and  was  still  ready  so  to 
do,  &c.  and  after  protesting  that  the  defendant  had  not,  in 
any  thing,  kept  the  award,  assigned  as  breaches  the  not 
Vol.  XL  58 
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granting  the  deed  for  the  salt  meadow,  and  the  not  exe- 
cuting the  release  of  all  demands.  The  defendant  rejoined 
that  the  plaintiff  ought  not  to  be  permitted  to  say  that  the 
defendant  did  not  convey,  &c.  nor  releose,  because,  by  a 
certain  deed  of  the  16th  May,  1801,  reciting  that  each  party 
was  respectively  seised  of  certain  land  therein  mentioned, 
and  was  thereto  appertaining,  respecting  which  there  were 
controversies,  for  putting  an  end  to  which  the  plaintiff 
granted  to  the  defendant  a  certain  way,  and  that  the  de- 
fendant was  thereof  seised  in  fee ;  and  then  averred  that  the 
piece  of  salt  meadow,  called  Peter  Alaire's  road  to  his  Salt 
Meadow,  and  described  in  the  breach  first  assigned,  is  one 
of  the  ways  in  the  said  deed,  in  which  the  plaintiff  and 
defendant  are  therein  alleged  to  be  respectively  seised. 
General  demurrer,  incfe,  and  joinder. 

EmoUj  in  support  of  the  demurrer.  The  rejoin- 
[*822]  der  is  *clearly  a  departure.  The  questions,  there- 
fore, will  be  on  the  replication.  It  is  necessary, 
'therefore,  to  consider  whether  the  award  be  void,  and  if  no^ 
whether  the  replication  is  good.  It  is  immaterial  to  discuss 
the  validity  of  the  award  in  all  its  provisions ;  if  it  be  so  in 
some  it  is  sufficient,  provided  we  can  show  certainty  and 
mutuality,  though  it  may  be  bad  in  others.  Fox  v.  Smtih, 
2  Wils.  267  ;,4drfwon  v.  Oray^  ibid.  298.  Releases  and  con- 
veyances were  ordered  in  these  casea^  and  no  objection 
taken.  The  award,  then,  is  good  in  those  parts,  and  as  it 
is  on  them  that  we  have  assigned  the  breaches,  we  are  en- 
titled to  judgment,  though  the  arbitrators  may  have  gone 
beyond  their  authority  in  ordering  the  road.  If  the  breaches 
be  well  laid,  still  it  may  be  made  a  question  whether 
double  breaches  can  be  well  assigned.  This  lyill  turn-  upon 
whether  arbitration  bonds  are  within  the  statute.  What- 
ever may  have  been  the  ancient  determination  on  this 
point,  modern  decisions  allow  of  double  assignments.  Fox 
V.  Smith,  2  Wils.  267.  K  this  be  allowable  in  Westminster- 
Hall,  it  is  certainly  so  here.     The  English  statute  is,  (8  & 
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9  W.  in.  a  11,)  "  that  in  all  actions,  upon  anj  bond,  or 
on  any  penal  sum,  for  non-performance  of  any  eovenants  or 
agreements,  in  any  indenture^  &c.  the  plaintiff  may  assign 
as  many  breaches  as  he  shall  think  fit"  Our  law  is  greatly 
broader.  It  says  (1  Bev.  Laws,  849,)  that  "  in  all  actions, 
upon  any  bond,  other  than  for  the  payment  of  money,  the 
plaintiff  may  do  the  same."  It  gives  the  right  wherever 
the  bond  is  not  for  the  payment  of  money  alone.  But  if 
this  be  not  so,  and  the  replication  be  faulty  on  that  account, 
the  defendant  ought  to  have  shown  it  as  a  cause  of  special 
demurrer.  The  awarding  of  general  releases  may  be  relied 
on  as  proving  that  the  arbitrators  exceeded  their  authority. 
The  submission  is  not  only  with  respect  to  the  road'  and 
fences,  but  of  "  divers  other  matters."  Allowing,  however> 
that  it  is  so,  the  other  side  ought  to  have  made  it  appear. 
The  award  is  "  of  and  upon  the  premises,"  and  in  such 
cases  it  is  laid  down  to  be  a  stated  ruJe^  that  if  the  words 
used  in  them  be,  in  their  nature,  more  comprehensive  than 
the  submission,  yet  it  shall  be  intended  that  there  was  no 
other  matter  between  the  parties  to  lay  hold  on  than  that 
which  was  submitted,  if  the  contrary  be  not  shown.  Knight 
V.  Burton,  6  Mod.  232 ;  Amote  v.  Bream^  ibid.  244;  BeU  v. 
Oipps,  2  Ld.  Eaym,  1141 ;  Hooper  v.  Pierce,  12  Mod.  116 ; 
Lee  V.  EUdnSj  ibid.  585 ;  BanJiU y.  Leeds  J^ray^  8 
D.  &  E.  571.  The  doctrine  *is  fully  stated  in  HSSL  [*82S] 
V.  Thorn,  2  Mod.  809.  "K  there  be  a  submission 
of  a  particular  difference,  and  there  are  other  things  in  con- 
troversy, if  in  such  a  case  a  general  release  is  awarded,  it 
is  ill,'  and  it  must  be  shown  on  the  other  side,  to  avoid  the 
award  for  that  cause."  It  may  be  argued  against  us  that 
the  award  does  not  appear  to  have  been  in  writing.  But 
wherever  circumstances  are  so  set  out  as  to  show  a  particu- 
lar &ct  must  have  necessarily  taken  place,  it  is  not  neces- 
sary to  state  that  &ct  in  express  terms.  Therefore,  if  an 
award  be  made,  the  plaintiff  need  not  state  it  was  ready  to 
be  delivered.  Beudy  v.  Manning,  Garth.  159.  Here  the 
award  is  said  to  have  been  *'  in  manner  and  form  foUowingy" 
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and  the  plaintiiF  alleges  that  he  did,  *'  after  the  dale  of  the 
award,  and  before  the  time  limited  therein,**  &c.  If  it  had 
a  date,  and  contained  a  limited  time,  it  must  have  been  in 
writing,  and  being  but  matter  of  circumstance,  is  cured  by 
the  defendant's  confessing  and  avoiding  the  award  in  his 
rejoinder.  Ayiet  v.  WWSaww,  8  Lev.  193 ;  Mallet  v.  MaUeij 
Cro.  Eliz.  708 ;  Com.  Dig.  tit  Pleader,  C.  85,  E.  87.  The 
defendant  "says**  on  or  before  the  first  "day  of  November, 
ensuing  the  date  of  the  said  award,"  and  goes  on  to  set 
forth  what  he  relies  on  as  an  estoppel.  From  the  case  ac- 
companying the  demurrer  book,  it  appears  that  the  defend- 
ant denies  our  right  to  sue  out  the  venire  tarn  quam^  and 
insists  we  should  first  have  argued  the  demurrer.  But 
whenever  the  plaintiff  is  placed,  by  the  defendant,  in  such 
a  situation' as  to  have  an  issue  in  law,  and  an  issue  in  fac^ 
depending  at  one  and  the  same  time,  he  may  at  his  election 
try  either  the  one  or  the  other  first.  Oooke  v.  Sayer,  2  Burr, 
768 ;  Dvbberly  v.  Page,  2  D.  &  E.  894.  It  may  perhaps  be 
more  advisable  to  argue  the  demurrer  first,  but  on  that  thd 
plaintiff  has  a  right  to  determine.  '  In  5  Wentw.  PL  17, 
86,  there  is  a  precedent  fully  in  point 

Woods  and  Benson,  contra.  Though  the  objection  as  to 
the  award  not  being  stated  to  be  in  writing,  may  be  more 
a  formal  than  a  substantial  objection,  still  it  is  a  good  one, 
Jenkinson  v.  Alknson,  8  Keb.  656 ;  Henderson  v.  WiUiamsonj 
1  Stra.  116 ;  Salhws  v.  Oirlinff,  Cro.  Jac.  277.  Com.  Dig. 
lit  Arbitrament  The  mere  reading  of  the  submission 
9howd  that  the  arbitrators  have  exceeded  their  authority. 
Controversies  respecting  roads  and  fences  were  the  only 
matters  submitted.  They,  however,  proceed  to  award  ge- 
neral releases.  It  is  attempted  to  justify  this  by  the  words 
**  divers  other  matters ;"  but  the  generality  of  these  terms 
must  be  restrained  to  the  things  specified  in  the 
[*824]  submission.  They  refer  to  the  *matters  in  dis- 
pute, and  are  thus  expounded  in  all  other  cases, 
upon  principles  of  legal  construction.    2  BoU.  Abr.  409, 
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pL  8.  Ijtgges^s  case,  1  And.  64.  Oole  v.  Knight^  8  Mod. 
277.  So,  general  releanea,  on  a  special  submission,  aie 
construed  to  relate  only  to  the  matter  in  arbitration.  PicJc 
ering  v.  Walson,  2  Black.  Bep.  1117.  There  was  no  right 
to  determine  anything  respecting  the  meadow,  and  it  is  not 
averred  that  the  meadow  was  a  road«  Wherever  an  award 
varies  from  the  submission,  in  describing  the  subject  of  the 
arbitration,  it  is  bad,  unless  it  be  described  by  two  names, 
and  then  it  must  aver  they  are  one  and  the  same.  WiA' 
ere  v.  DreWy  Cro.  Eli£.  676,  the  submission  was  about  an 
enclosure  between  Barton  Down  and  North  Down,  the  ar* 
bitrament  was  of  an  enclosure  betwixt  the  defendant's 
down  and  the. down  of  J.  S.  and  there  was  no  averment 
that  they  were  all  one.  In  consequence  of  which,  as  the 
breach  was  alleged  in  that  point,  it  was  held  the  pkiotiff 
could  not  have  judgment  The  assignment,  therefore,  of 
the  plainti£^  is  on  a  vitious  part  of  the  award,  and  not  to 
be  supported  on  his  own  doctrine*  Fax  v.  SnvitJi^  2  Wila. 
267 ;  System  of  Pleading,  105.  It  may  be  qiie8ti<med  how 
far  even  an  averment  would  have  cured  the  &ult.  Wheie 
an  award  is  on  the  face  of  it  beyond  the  9nbm)ssion,  an 
averment  will  not  help.  Bacon  v.  Duharry^  1  Ld.  Baya. 
246.  It  is  impossible  the  salt  meadow  could  have  been  in 
dispute.  The  rejoinder  shows  it  was  before  settled,  and 
the  demurrer  admits  it  There  is  also  a  want  of  mutuality. 
The  releases  of  the  meadows  are  ordered,  on  the  one  side 
with  a  reservation  of  a  right  of  way,  and  on  the  other  to 
be  made  absolutely.  If  the  award  should  be  good,  still 
the  assignments  are  bad.  After  one  breach  set  forth|  the 
i;eooxd  should  have  stated  "  and  for  forther  breach  acoord- 
iug  to  the  statute,"  &a  Hardj  v.  Bem^  cited  in  Holm  v. 
BoseweU,  6  D.  &  E.  641.  This  is  necessary,  because  the 
statute  (1  Bev.  Laws,  849)  is  oompulsory,  and  the  ^aintiff 
WBBot  elect  to  proceed  tJL  oommon  law.  The  indenture  in 
the  rejoinder  is  well  pleaded,  and  the  recital  alone  an  es- 
toppel. Shetfy  V.  Wr^t^  Willes,  18.  The  action  ong^  to 
have  been  covenant,  if  damages  for  the  Inreaches  wero  to 
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have  been  leooyerecl.  The  declaration  is  in  d^bt  on  the 
bond,  and  ought  to  have  been  for  the  penalty.  The  sjh 
signment  of  breaches  in  the  replication  is  incongruous  to 
the  nature  of  the  suit  brought.  It  is  clear  the  trial  for  the 
assessment  of  damages  ought*  not  to  take  place  till  after 
judgment  on  the  demurrer,  because,  if  it  be  determined 
that  the  award  is  bad,  no  damages  can  have  accrued. 

[*S25]  ♦fiamon,  in  reply.  This  mode  of  declaring  on 
the  bond,  and  assigning  breaches  in  the  replication 
has  been  uniformly  pursued..  Ooodivin  v.  Crowle^  Cowp. 
857 ;  Boles  v.  BaseweU,  5  D.  &  E.  638 ;  JDrage  v.  Brand,  2 
Wils.  877.  It  is  not  necessary  to  the  mutuality  of  an 
award  that  it  should  be  equivalent  in  value.  Justice  mny 
require  that  one  party  should  receive  more  than  the  other. 
Independent  of  the  authorities  cited  in  support  of  the  pre- 
sent form  of  action  and  replication,  the  spirit  of  the  act,  (1 
Bev.  Laws,  846,)  ''for  the  amendment  of  the  law,  and  the 
better  advancement  of  justice,"  require  that  such  should 
be  the  mode  of  proceeding.  The  statute  was  framed  to 
prevent  the  necessity  of  driving  a  defendant  into  equity, 
where  judgment  had  passed  against  him  for  a  penalty  of  a 
bond,  when  only  a  tnfling  damage  had  been  sustained  by 
the  breach  of  it.  It  may,  perhaps,  therefore,  be  said,  the 
statute  is  compulsory,  and  this  the  only  legal  method  that 
could  have  been  adopted.  If  so,  the  trying  the  issue  be- 
fore arguing  the  demurrer,  was  a  matter  of  election  in  the 
plaintiff.  Should  the  cause  go  against  him  he  pays  costs. 
If  otherwise,  he  gains  time,  by  having  the  assessment  ready 
made,  in  case  the  determination  of  the  court  should  be  in 
his  &vor. 

Kknt,  Oh.  J.  delivered  the  opinion  of  the  court.  Upon 
the  record  now  before  the  court,  the  material  questions  that 
are  raised  respect  the  replication.  The  counsel  for  the  de- 
fendant contend  it  is  bad ;  1.  Because  there  was  no  aver- 
ment that  the  award  was  in  writing,  or  ready  to  be  deliv- 
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ered ;  2.  Because  the  award  set  forth  orders  matters  to  be 
done  that  were  not  in  the  submission;  S.  Because  the 
award  is  not  mutual,  as  the  plaintiff's  deed  was  to  contain 
a  reservation,  and  'as  his  general  release  was  not  to  be 
"  made  till  the  defendant  had  performed  the  award  on  his 
part ;  4.  Because  the  assignment  of  breaches  was  Void,  in- 
asmuch as  part  of  the  matter  assigned  was  void  ;  and  that 
only  one  breach  ought  to  have  been  assigned,  and  that 
should  have  been  in  the  declaration.  The  first  objection 
is  without  foundation.  The  award  is  stated  to  be  "  in  the 
form  following,"  and  in  the  body  of  it,  as  set  forth,  there 
is  a  reference  to  the  date  of  it.  It  must,  therefore,  be  in- 
tended to  be  in  writing,  as  the  circumstances  which  are 
averred  necessarily  imply  it ;  and  it  appears  from  the  case 
of  Beusby  v.  Manning^  Garth.  169,  8  Mod.  833,  that  an 
award  may  be  so  intended,  although  the  fact  be  not  specially 
stated.  It  may  further  be  added,  that  the  replication  is,  in 
this  respect,  agreeable  to  an  approved  precedent 
in  3  Ld.  Raym.  106.  Bifl  if  *this  omission  was  [*826] 
to  be  deemed  an  imperfection  in  pleading,  it  would 
be  cured  by  the  defendant's  rejoining  over,  and  thereby 
admitting  an  award  in  form.  Com.  Dig.  tit.  Pleader,  C. 
85.  Nor  was  it  requisite  to  aver  that  the  award  was  ready 
to  be  delivered.  This  is  also  intended,  and  is  implied  in 
the  allegation  that  it  is  made.  If  the  fact  were  otherwise, 
it  would  be  incumbent  on  the  defendant  tp  show. specially 
that  the  award  was  not  ready.(a)  Bradsey  v.  Olyston^  Oro, 
Car.  541 ;  Cai'th.  vbisup.  Marks  v.  Marriot^  1  Ld.  Eaym, 
114. 

The  next  question  is  of  more  importance,  and  relates  to 
the  merits  of  the  defence.  The  submission  was  of  sundry 
controversies,  touching  the    division  fences  between  the 

(a)  Or  it  appear  by  the  replication  to  the  plea  of  nul  agard.  As  where  the 
plaintiff  in  his  reply  stated  that  the  award  was  ready  to  be  delivered  to  him. 
I^raU  r.  ffiuikettt  6  Johns.  Rep.  14.  To  constitute  it  an  award,  it  QiUBt  be 
signed  by  all  the  arbitrators,  thoagh  they  act  undor  a  parol  submissioa. 
Green  y.  MiUer,  lb.  39. 
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faiWB  of  the  parties,  and  touching  sundry  roads  and  patha^ 
claimed  by  eadi,  and  touching  sundry  other  matters.  The 
awardy  among  other  things,  orders  the  defendant  to  con- 
tey  to  the  plaintiff  a  certain  piece  of  salt  meadow ;  but 
it  is  described  as  known  by  the  name  of  Peter  Alaire's 
road,  and  that  it  runs  through  the  land  and  meadow  of  the 
plaintiff,  and  contains  sixty -six  square  rods.  It  is  appa- 
rent, then,  that  the  meadow  here  mentioned  must  be  one 
of  the  roads,  or  paths,  referred  to  in  the  bonds  of  submis- 
sion,  aa  it  has  the  name  and  quality  of  a  road  or  path ;  and 
although  the  release  of  it  concerns  the  realty,  a^d  trans* 
fer  land,  yet  that  was  the  very  matter  submitted.  A  con- 
troversy concerning  a  road  or  path,  may  perhaps,  in  strict 
technical  language,  relate  only  to  an  incorporeal  heredita- 
ment, or  right  of  way,  but  in  common  parlance  it  will 
equally  refer  to  a  claim  to  the  soil.  In  arbitration  bonds, 
which  are  to  be  liberally  expounded^  and,  as  in  the  present 
case,  refer  to  divers  other  matters  not  named,  it  would  be 
considering  the  words  too  curioi^ly  to  confine  them  to  the 
first  construction.  The  parties  were  also,  by  the  award, 
to  exchange  with  each  other,  small  strips  of  land  of  one 
and  two  rods  square.  These  strips  must  be  viewed  as  con- 
nected with  the  subject  of  the  division  fences,  and  to  have 
been  part  of  that  controversy,  as  the  award  states  that  they 
arose  on  the  settlement  of  the  division  fence.  We  do  not 
perceive  anything  in  the  award  that  may  not  be  included, 
even  in  the  subject  matters  of  the  controversy  specially  sub- 
mitted, except  it  be  that  part  of  the  award  which  directs 
general  releases.  But  the  submission  is  ''  touching  divers 
dher  matters^^^  as  well  as  those  particularly  mentioned.  The 
words  used  are  operative  and  equivalent  to  a  general  sub* 
mission  of  all  questions  and  controversies  between  the  par- 
ties. They  are  used  as  forming  an  independent 
[*827]  *part  of  the  submission,  and  it  is  impossible  not 
to  perceive  that  the  parties  intended  by  them,  to 
embrace  diffisrent  and  more  general  matter  than  that  which 
had  already  been  specified.    Questions  concerning   real 
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pnoperty  may  be  submitted  without  being  specificiallj 
named.  A  submission  of  all  demands  includes  questions 
ooneerning  real  as  well  aa  personal  property.  Marks  y, 
Moarrmt,  1  Ld.  Baym.  114.  The  law  does  not  now  require  a 
a  specific  submission  as  to  one  kind  of  property  more  than 
as  to  the  other.  The  rule,  in  an  analogous  case,  in  the 
construction  of  deeds,  is^  that  if  a  general  clause  be  followed 
by  special  words  which  accord  with  the  general  clause, 
die  deed  shall  be  construed  according  to  the  special  matter ; 
but  that  if  a  deed  contain  special  words,  and  conclude  with 
general  words,  the  general  as  well  as  the  special  words 
shall  stand,  for  generaHs  clausula  non  porrigitar  ad  ea  qwas 
aifUea  spedalUer  surU  compreksnsa.  JEdwurd  AlOiarrCs  Case^ 
8  Eep.  154,  b.  But  if  the  submission  was  not  to  be  con- 
strued beyond  the  special  matter,  yet  the  release,  though 
general  in  terms,  would  be  held  to  enure  only  to  the  matter 
submitted,  and  as  no  other  differences  between  the  par 
ties  have  been  shown,  no  other  are  to  be  intended.  Simon  v. 
Garni  1  Salk.  74.  HOI  v.  Thorn,  2  Mod.  809.  Ptcker- 
ing  V.  Watson^  2  BL  Rep.  1117.  Ketm  v.  Ooodwiii,  Bunb. 
260.  Stqpksns  V.  Mathews,  cited  Ld.  Baym.  116.  So  that 
even,  in  this  view  of  the  question,  the  award  is  good.(a) 
Another  objection  to  the  award  is,  that  it  wants  mutu- 
ality. It  is  not  requisite  that  the  same  acts,  in  the  same 
unqualified  manner,  should  be  awarded  on  each  side  to 
render  the  award  mutuaL(i)  The  reservation,  in  the  plain- 
tiff's deed  to  the  defendant,  might  have  been  the  ground 
of  one  of  the  questions,  controverted,  and  it  may  have  been 
proved  to  the  satis&otion  of  the  arbitrators,  (and  so  we  are 
to  intend,)  that  the  plaintiff  had  a  valid  claim  to  the  right 
of  way  so  reserved.    If  an  award  puts  a  final  end  to  the 

(a)  An  award  hy  aa  umpire,  stating  tliat  he  took  apon  himaelf  the  harden 
of  the  unplragei  iropliea  diot  he  awarded  on  th^  matters  submitted.  M'Kin- 
sky  V.  Solomons,  2  Johns.  Rep.  67. 

(6)  An  award  that  tlie  one  partj  shall  pay  a  cerbiin  sum  to  the  other,  is 
mutual  and  final,  without  mentioDing  a  release.  itKmatty  t.  Solomons,  t 
Johns  Rep.  67. 
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controversy,  and  awards  mataal  releases,  there  is  no 
ground  for  the  objection  that  it  is  not  mutual.  Bacon  y. 
Duharry^  1  Ld.  Raym.  246,  the  second  point.  Kyd  on 
Awards,  148,  149.  The  objection  that  the  defendant  is 
first  to  perform  and  execute  on  his  part,  before  the  plain* 
tiff  is  to  execute  th^  general  release,  was  also  raised  in  the 
case  of  Marks  v.  Marriot^  and  there  overruled  because  the 
defendant's  release  would  not  be  construed  to  deprive 
him  of  his  remedy  on  the  bond,  if  the  plaintiff  should  re* 
fuse  to  perform  on  his  part,  and  because  other  matter,  as 

is  the  case  here,  was  awarded  to  be  done  by  the 
[*328]     plaintiff,  without  being  dependent  on  the  *release8L 

None  of  the  objections  to  the  award  appear,  there* 
fore,  to  be  valid. 

The  last  point  made  by  the  defendant  is  on  the  assign- 
ment of  the  breaches.  It  was  urged  that  the  plaintiff 
could  not  regularly  assign  breaches  in  the  replication  when 
the  declaration  was  in  debt  for  the  penalty,  and  that  if  the 
plaintiff  intended  to  go  for  damages,  he  ought  to  have 
brought  his  suit  in  covenant.  We  apprehend,  however, 
that  the  practice  is  too  well  settled  to  be  now  shaken  by  this 
objection.  The  plaintiff  may,  perhaps,  pursue  either  mode 
at  his  election.  He  may  declare  in  debt  for  the  penalty,  and 
assign  breaches  at  the  same  time  in  his  declaration,  as  was 
done  in  the  cases  of  Ooodwin  v.  Orowle^  Cowp  357.  Drage 
V.  Brand,  2  Wils.  378,  and  Roles  v:  Rosewell,  5  D.  &  B. 
638,  or  he  may  declare  simply  in  debt  for  the  penalty,  and 
leave  the  assignment  of  the  breaches  till  the  replication, 
where  he  must  assign  them,  if  the  nature  of  the  plea  de- 
mand it.  This  course  was  pursued  in  the  cases  of  The 
African  Company  v.  Mason,  10  Mod.  227.  ComwalUs  v. 
Savery,  2  Burr.  772.  Cooke  v.  Colcraft,  3  Wils.  380.  Shum 
and  others  v.  Farrington,  1  Bos.  &  Pull.  640,  and  Strange 
find  others  v.  Zee,  3  East,  484.  It  is  to  be  observed  that 
all  these  last  cases  are  upon  bonds  with  conditions  for  the 
performance  of  covenants,  and  the  former  cases  arise  upon 
articles  of  agreement  with  a  penalty.    In  the  case  ot  bonds 
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therefore,  it  seems  to  be  the  uniform  course  to  deelare  sim- 
ply for  the  penalty,  taking  no  notice  of  the  condition,  and 
to  leave  the  assignment  of  breaches  to  arise  afterwards,  in 
consequence  of  the  plea.  Lord  Coke,  (10  Rep.  94,  a.)  cites 
an  instance  as  early  as  Ed.  IT.  of  this  mode  of  declaring, 
and  assigning  a  breach  on  an  obligation  with  a  condition. 
But  it  is  further  objected,  that  the  plaintiff,  as  he  declared 
in  debt  for  the  penalty,  ought  to  have  assigned  only  a*  sin- 
gle breach.  This  was  the  common  law  rule,  because  a 
single  breach  worked  a  forfeiture  of  the  penalty,  and  the 
assigning  of  two  breaches  was  considered  as  rendering  the 
.  plea  double.  Cro.  Car.  176 ;  1  Roll.  Rep.  112,  and  the 
cases  of  The  African  Company  v.  Mason^  10  Mod.  227,  land 
ComwaUis  V.  Savery,  2  Bur.  772,  since  the  act  of  W.  III. 
seem  to  have  admitted  the  same  rule.  But  subsequent 
cases  have  adopted  a  different  practice  under  the  act  of  W, 
III.  and  allow  of  the  assignment  of  double  breaches,  even 
in  cases  where  the  plaintiff  declares  in  debt  for  the 
penalty.  This  was  done  in  Ooodwin  v.  Orowk,  and 
Drage  v.  Brand,  and  also  in  Hardy  v.  *Bem,  cited  [*829] 
in  5  D  &  E.  540,  (which  were  suits  for  the  penalty, 
in  articles  of  agreement,)  and  also  in  the  case  of  Strange 
and  others  V.  Lee,  which  was  upon  a  bond  for  the  perform- 
ance of  covenants.  The  assignment  of  double  breaches 
was  held,  in  these  cases,  to  be  an  election  of  the  plainUff 
to  proceed  under  the  statute,  although  he  had  not  named 
the  statute  in  express  words,  and  which  omission  is,  at  any 
rate,  but  mere  form,  and  bad  only  on  special  demurrer, 
though  we  incline  to  think  it  altogether  unnecessary  to 
have  any  express  reference  to  the  act  It  was  also  held  to 
be  compulsory  on  the  plaintiff  to  proceed  under  the  sta- 
tute in  cases  within  the  provisions  of  it,  and  that  he  must 
assign  the  breach  of  such  covenants  as  he  proceeds  to  re- 
ceive satisfaction  for.  Our  act  is  more  comprehensive  than 
the  English.  It  reaches  to  every  case  of  bonds,  with  any 
condition  other  than  for  the  payment  of  monoy,  and  it  is 
in  every  such  case  compulsory  on  the  plaintiff  to  assign 


829  CASK  19  THK  SUFREKE  COURT. 

ICnoio  T.  Atein. 

1neaebe8»  and  to  have  his  damages  aaeesaed.  Any  other 
con^tructioii  would  defeat,  in  a  degree,  the  equitable  pro- 
Tiaions  of  the  atatute^  and  foroe  the  defendant  into  equity 
for  relief 

The  rejoinder  is  manifestlj  bad.  It  is  no  answer  at  all 
to  one  of  the  breaches  assigned,  viz.  the  non-execution  of 
the  general  release,  and  as  to  the  other  matter  set  forth,  it 
is  a  departure  from  die  plea.(a)  The  estoppel  which  is  re- 
lied on,  as  arising  from  the  recital  in  a  deed  executed  by 
the  plaintiff,  long  anteriOT  to  the  bond  of  submission,  can* 
not  apply.  The  submission  to  arlntratioo,  and  the  award, 
have  put  an  end  to  questions  and  pretenmons  which  before 
existed,  relatire  to  the  matters  submitted,  and  the  rights 
of  the  parties  must  now  be  ascertained  bj  the  award  itself. 
We  are  of  opinion,  therefore^  that  upon  the  demurrer  in 
this  cause  the  plaintiff  is  entitled  to  judgment 

As  to  trying  the  issue  in  foot^  and  assessing  contingent 
damages  before  arguing  the  demurrer,  the  practice  is  set- 
tled that  the  plaintiff  has  a  right  to  elect  to  carry  the  cause 
down  to  trial,  either  before  or  after  the  demurrer  is  deter- 
mined. 

Judgment  for  the  plaintiS 

(<^  So  to  ft  ploa  getting  fcrtii  an  «irard,  a  rejoinder  that  the  awsnl  was  nol 
Snal.    Barku  r.  Jbdd,  3  Jobna.  Bepi  367. 

[1]  What  aball  be  deemed  agood  sabmiflBioii  and  award  eonafdered  is 
SayfT.JGraya^23Wend.868.  8eeoa8ean]aiingtoawardaln,n'Vf«Bd.ltS. 
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WlLLUM  d^Otn^  DelAPIELD. 

^The  arrival  of  a  yesael,  at  a  port  insared  to^  from  a  port  insured  from,  though 
she  may  have  ttiiled  fiubdeqaent  to  the  vessel  insored,  affords  no  groond 
for  pMSutiiog  the  assured  bad  huj  knowledge  of  the  bad  weotiier  the 
arriviitf  vessel  had  sustained,  nor  that  the  assured  received  informatioii  of 
the  saiJiag  of  bis  vessel  by  the  one  which  arrived,  when  circumstances 
show  it  might  have  been  received  in  another  way.  A  representation  say- 
ing, **  I  am  Intbrmed  of  the  vessel's  sailing,  and  she  Is  out  this  day  twenty- 
Six  days,"  is  not  an  assertion  as  a  fact,  that  she  is  oat  twenty-six  days^ 
and,  therefore^  is  not  a  misrepresentation,  though  she  may  have  been  out 
twenty-seven.  If  a  vessel  be  insured  as  out  of  time,  and  she  be  out  one 
day  more  than  the  information  received  specifies,  if  the  jury  do  not  find  it 
to  be  material,  the  court  will  not  say  it  is  so. 

AssuMPsrrtipon  a  policy,  on  the  dchooner  Matgaret,  6oa 
Cape  Francois  to  Baltimore. 

The  inmirance  was  eflFected  *on  a  written  repre-  [*880] 
dentation,  dated  Baltimore,  8d  Januatj,  1802,  bat 
in  fact^  extracted  from  a  letter  of  thai  day,  addressed  by 
the  plaintiff  to  his  broker,  and  was  in  these  words :  "  I  have 
informatioD  of  her  sailing,  and  she  is  out  this  day  twenty- 
Ax  dajrs.^  From  this  circumstanee  T  per  cent  waa  paid  6n 
ite  vessel,  though  her  cargo  had  been  i<i8ured  at  four,  bat 
the  three  per  cent  extra  was  given  in  eonseqoenoe  of  her 
being  out  of  time.      '  j 

On  the  trial  it  appeared  that  a  Captain  Weaver,  who  had 
sailed  from  Cape  Francois  on  the  ISthof  Deoefnber,  1801, 
had  arrived  at  Baltimore  on  the  28th  of  the  same  month, 
having  experienced  a  storm  of  89  hours,  which  he  comma* 
nicated  to  his  owners,  and  that  his  arrival  had  been  men- 
tioned in  the  newspapers  of  that  place.  After  being  there 
several  persons  inquired  for  the  Margaret,  one  of  whom, 
but  not  the  plaintifl^  expressed  his  fears  of  her  being  lost 
At  the  time  of  making  claim  on  the  underwriters,  there 
was  exhibited,  as  ptoof  of  loss,  a  certificate  of  the  Marga- 
ret's  having  sailed  on  the  7th  of  December,  1801,  from  Cape 
Francois  for  Baltimore. 
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This  was  enclosed  in  a  letter,  dated  Baltimore,  18th  of 
December,  1802,  in  which  the  plaintiff  said,  '*  Mj  informa- 
tion, with  respect  to  the  sailing  of  the  Margaret,  was  only 
verbal  from  a  captain  who  had  just  arrived  from  the  Cape, 
and  mentioned  that  the  Margaret  had  sailed  three  dajs  be- 
fore him.  This,  from  the  passage  which  he  said  he  had 
had,  would  make  her  time  of  sailing  on  the  8th,  but  from 
the  certificate  which  I  received  from  the  West  Indies  it 
appears  she  sailed  on  the  TUl  I  do  not  expect  that  one 
day  can  make  anj  difference."  These  circomstances  and 
papers  being  given  in  evidence,  the  defendant  contended 
the  policy  was  void  from  misrepresentation  and  conceal- 
ment  The  judge  charged,  that  if  the  jury  believed  the 
plaintiff's  information,  at  the  time  of  the  Margaret's  sailing, 
was  derived  from  Captain  Weaver,  who  conmxunicated  also 
the  storm  he  had  encountered,  which  was  withheld,  and 
that  it  was  material  whether  the  vessel  sailed  on  the  7th 
or  8th  of  the  month,  they  ought  to  bring  in  their  verdict 
for  the  defendant ;  if  otherwise,  for  the  plaintiff  in  favor 
of  whom  the  jury  found. 

I^tncUeknij  for  the  defendant  We  apply  for  a  new  trial 
on  these  grounds ;  1.  There  were  material  concealments^ 
which  annulled  the  contract;  2.  There  was  a  material 
misrepresentation  in  stating  the  Margaret  to  have  been  out 

26  days.  The  circumstances  of  the  arrival  of 
[*S31]    Weaver  being  announced  *in  the  newspapers^  and 

the  various  inquiries  made  respecting  the  Marga- 
ret, are  enough  to  presume  the  assured  informed  of  the 
storm  which  Weaver  encountered.  This,  being  on  the 
same  voyage,  ought  to  have  been,  communicated,  as  it  is 
probable  vessels  pursuing  the  same  route,  experience  the 
same  weather.  It  would  therefore,  have  increased  the 
risk,  and  consequently  the  underwriters'  calculation.  An 
omission  to  disclose.an  important  fact,  though  it  be  through 
accident,  or  inadvertence,  is  fatal.  1  Marsh.  347,  349  ;  1 
Emer.  20 ;  FiUis  v.  Bruton,  Park,  182 ;  1  Marsh.  348.    The 
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assured  is  boand  to  be  precisely  correct  when  he  under* 
takes  to  specify  time.  A  suppression  of  part  of  what  is 
known  destroys  the  policy-  Raictiffc  v.  Shoolhred^  Park, 
181 ;  JT Andrews  y.  Bdly  1  Esp.  Bep.  373,  is  within  the 
letter  of  the  present  case.  There  the  assured  had  informa- 
tion, by  a  letter  dated  the.  8th  of  November,  that  his  vessel 
was  ready  to  sail.  On  the  2d  of  December,  after  the  arri- 
val of  a  ship  which  sailed  on  the  same  day  as  his,  he  in- 
sured, without  communicating  this  circumstance,  and  Lord 
Kenyon  ruled  it  to  vacate  the  policy.  So  in  Book  v.  Thur- 
.  mond^  Mill.  57,  and  Stewart  v.  Morrison^  the  withholding 
that  the  information  was  received  by  a  subsequent  vessel, 
was  held  to  avoid  the  contract  However  innocent  a  con- 
cealment may  be,  and  though  by  a  broker,  the  effect  is  the 
same.  Shtrhy  v.  TTiflfewwon,  Doug.  806.  The  whole  of 
what  the  assured  knows  ought  to  be  laid  before  the  under- 
writer, M^Dowal  V.  Frazer^  Doug.  247.  If  from  what  the 
plaintiff  was  told,  he  drew  an  inference  of  a  fact,  and  as- 
serted it  to  be  so,  he  took  the  risk  of  that  upon  himself 
He  herp  says  the  vessel  was  out  26  days ;  she  had  been 
out  27.  Though  this  was  gathered  from  information,  it 
was  positively  asserted,  and,  being  untrue,  there  can  be  no 
recovery. 

Biggs  and  Bcxdcliff^  contra.  The  premium  paid  in  this 
case  was  expressly  for  a  vessel  out  of  time,  and  on  that  ac« 
count  an  advance  of  75  per  cent  was  made.  To  a  vessel 
avowedly  out  of  time  a  day  is  immaterial ;  as  for  a  vessel 
in  time,  a  variation  of  the  period  she  has  been  out  is  un- 
important In  AT  Kay  v.  Bhvidandsrj  1  Johns.  Case,  408. 
decided  in  1800,  the  representation  was,  that  the  ship  had 
been  out  nine  weeks,  when,  in  truth,  she  had  been  out  ten ; 
but,  as  it  was  within  the  period  of  the  voyi^e,  it  was  held 
immaterial.  Whether  a  &ct  be  so  or  not  is  for  jury  deter- 
mination, and  they  have,  in  this  case,  decided  the  question. 
The  authorities  cited  apply  where  information  is 
suppressed,    or  unintentionally .  omitted   *in   a    [*332] 
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materml  pointy  or  where  the  party  undertakes  to  a^ 
firm  pofiitiyeljy.and  it  turns  out  otherwise.  Neither  of 
these  classes  include  the  present  case.  The  argument  of 
ooncealment  arises  from  an  unwarranted  presumption,  first 
that  the  knowledge  of  the  sailing  of  the  Margaret  was  de^ 
rived  from  Weaver,  and  then  another  presampttoB  that  he 
communicated  an  account  of  the  storm  he  had  encountered. 
Bj  comparing  the  two  letters  of  the  plaintiff,  read  in  eti- 
dence  by  the  defendant,  and,  therefore,  his  testimony,  it 
appears  that  the  information  receiv^  by  the  plaintiff  was 
firom  a  captain  who  sailed  three  days  after  the  Margaret 
This  must  have  been  then  by  a  person  who  left  the  Capo 
on  the  10th.  Weaver  sailed  on  the  ISth.  In  the  next  place^ 
if  the  computation  of  time  be  that  by  which  a  seaman  would 
reckon,  and,  as  it  seems  to  have  come  from  the  master  of  a 
vessel,  this  is  likely,  \he  Margaret  would,  according  to  the 
computation  allowed  in  Dennis  and  WiUiams  v.  Ludhw^ 
(ante,  116,)  have  been  out  exactly  26  days.  It  is  necessary 
only  to  add,  tbat  the  plaintiff  gives  the  time  merely  as  mat- 
ter  of  information  received,  and  not  as  a  positive  issertion. 

Boyd  and  Pendleton^  in  reply.  If  a  vessel  be  out  of  time^ 
every  day  is  more  and  more  important  Whether  a  repre* 
sentation  be  material  or  not,  is  a  question  of  law  arising 
fi^om  the  fact,  and,  therefore,  not  for  a  jury,  but  the  court 
to  determine. 

Spencer,  J.  delivered  the  opinion  of  the  court.  The 
motion  for  a  new  trial  is  made  on  two  grounds ;  1.  A  ma* 
terial  concealment  ;(a)  2.  A  material  representation  as  to 
the  time  the  vessel  was  out  The  concealment  is  supposed 
to  consist  in  not  communicating  the  storm,  and  all  that 
Captain  Weaver  might  have  related.  But  Captain  Weaver 
does  not  pretend  that  the  plaintiff  knew  of  his  arrival.  He 
states  that  about  a  week  afiier  he  arrived,  a  Mr.  Hillian, 


(a)  See  JSly  r.  ffcMt,  ankf  6T,  and  note  to  that 
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who  was  interested  in  the  cargo  of  the  Margaret,  inquired 
of  him  when  she  sailed,  expressing  at  the  same  time  his 
fears  that  she  was  lost  To  make  out  the  misrepresentation, 
ihe  defendant  relies  cm  the  two  letters  addaoed  by  him  in 
evidenoe ;  contending  that  by  the  first  there  was  a  positive 
assertion  of  the  Margaret's  being  out  26  days,  when  by  the 
seeond  she  appears  to  have  been  out  27. 

At  the  trial  the  judge  fully  submitted  the  cause  to  the 
jmy,  on  the  point  of  concealment,  expressing  his  opinion 
to  them  pretty  strongly  that  there  had  been  a  ma- 
terial concealment;  *with  respect  to  the  diflference  [*8$3] 
of  the  day,  he  intimated  an  opinion  that  it  was  not 
a  material  misrepresentation.  The  jury  by  their  yerclict, 
have  considered  that  there  were  no  material  concealments ; 
and,  unless  the  evidence  preponderates  against  it,  it  ought 
not,  on  this  point,  to  be  distixrbed.  There  was  no  evidence 
that  the  plaintiff  knew  of  the  gale  which  Weaver  had  en-~ 
countered.  He  might  or  he  might  not.  To  intend  that 
he  did  not  know  of  it,  and  concealed  it  from  the  defendant, 
is  to  intend  from  mere  possibilities  that  he  had  been  guilty 
of  a  fraud.  This  would  be  a  presumption  against  legal 
maxims,  and,  in  this  stage  of  the  cause,  against  the  solemn 
finding  of  the  jury.  The  charge  of  withholding  informa- 
*  tion  from  the  assurer,  as  to  the  arrival  of  a  vessel  at  Balti* 
more,  which  sailed  three  days  after  the  Margaret,  is  equally 
unfounded.  The  plaintiff's  letter  of  the  8d  of  January, 
1802,  in  which  he  observes,  "I  have  information  of  her 
•ailiDg^^'  sufficiently  apprised  the  defendant  that  a  vessel 
which  sailed  with  or  after  the  Margaret,  had  arrived.  I^ 
however,  there  is  any  pretence  for  deeming  this  a  conceal* 
ment,  the  jury  have  passed  upon  it,  and  considered  it  an 
immaterial  circumstance.  With  a  verdict,  on  these  grounds^ 
the  court  can  perceive  no  reason  to  be  dissatisfied. 

The  &ct  of  misrepresentation  is  alleged  to  consist  in  the 
plaintiff's  stating,  as  an  independent  and  substantive  &ct, 
that  the  Margaret  had  been  out  but  twenty-six  days,  when 
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in  truth  she  had  then  been  out  twentj-seven.  But  the 
plaintiff  did  not  know  the  fact  to  be  different  from  what  he 
represented  it.  The  court  do  not  mean  to  decide  that  a 
misrepresentation  of  one  day  may  not  be  material,  and 
avoid  a  poKoy.  They  forbear  expressing,  in  this  case^  an 
opinion  on  that  point ;  but  they  are  clearly  of  opinion,  that 
when  the  plaintiff  represented,  '^  I  have  information  of  her 
"sailing,  and  she  has  been  out  this  day  twenty-six  days,*^ 
in  good  sense  and  strict  construction,  the  information  was 
applicable  as  well  to  the  sailing  as  the  time  she  had  been 
out    The  court,  therefore,  deny  the  motion,  with  coats. 

New  trial  refused. 


The  People  against  Van  Wyck. 

A  iubpcsna  ticket  for  a  person  to  attend  as  a  witness  in  this  court  is  good, 
though  it  does  not  specify  the  place  where  to  be  held.  So  if  it  be  to 
testify  ui  an  indictment  in  this  court,  when  that  against  the  party  named 
is  in  the  oyer  and  terminer.  Cause  may  be  shown  against  a  rule  for  an 
attachment  by  affidaWt,  the  party  not  being  bound  to  appear  in  person. 

Ok  a  motion  by  the  attorney -general  for  an  attachment. 

The  ground  of  application,  and  objections  to  it,  being 
contained  in  the  decision,  it  is  unneecessary  to  relate  the 
argument  by  counsel. 

[*884]  *LiviNGST0N,  J.  delivered  the  opinion*  of  the 
court.  In  November  last  a  rule  was  obtained  by 
the  attorney-general,  calling  on  the  defendant  to  show 
cause,  on  the  first  day  of  this  term,  why  an  attachment 
should  uut  issue  against  him  for  not  appearing  as  a  witness 
'  ei  pr:en  the  People  and  Richard  Eiker,  after  being  regularly 
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0enred  with  a  subpoena.  The  defendant  shows  for  oaose, 
and  by  affidaviti  without  personally  appearing  in  court, 
that  "a  ticket,  which  is  annexed  to  his  affidavit,  was  served 
on  him,  but  that  no  subpoena  was  shown  to  him  at  |he  time 
and  further,  that  there  was  an  indictment  pending  in  the 
oyer  and  terminer  against  Biker,  who  was  bound  to  appear 
in  that  court,  and  not  at  the  term.'' 

It  is  insisted  that  the  defendant  should  have  shown  cause 
in  person,  and  that  the  facts  disclosed  by  his  affidavit,  if 
cause  can  be  shown  in  that  way,  are  not  sufficient  to  pre- 
vent  the  rule  for  an  attachment  being  made  absolute. 

In  the  case  of  The  People  v.  Freer^  1  Gaines'  Rep.  486, 
cause  was  shown,  as  here,  by  affidavit,  and  although  the 
court  say  that  *'  on  such  occasions  the  defendant  ought  to 
appear  in  person  and  answer,"  that  point  was  not  raised, 
and  of  course  ought  not  to  be  regarded  as  settled. 

Nor  is  it  important  to  ascertain  what  is  the  mode  in  Eng* 
land.  In  a  point  of  practice,  and  this  is  nothing  more,  we 
certainly  may  adopt  a  rule  for  ourselves,  and  alter  it  again 
if  it  become  inconvenient.  We  all  think  it  would  produce 
great  oppression,  and  unnecessary  expense,  to  compel  a 
party,  who  may  be  perfectly  innocent,  on  a  rule  to  show 
cause,  to  appear  in  person.  Why  bring  a  man  from  On* 
tario  to  New  York,  to  swear  that  he  was  sick,  and  therefore 
unable  to  attend  on  a  subpoena,  when  that  fact  can  be  as 
easily  communicated  by  his  affidavit  properly  taken  ?  An 
attachment  might  almost  as  well  go  in  the  first  instance. 
We,  therefore,  think  the  defendant's  personal  attendance 
was  unnecessary. 

The  merits  of  his  affidavit  are  next  to  be  examined.  It 
appears  by  the  ticket  left  with  him,  that  the  name  of  the 
city  in  which  the  court  was  to  be  held  is  omitted,  BodweU 
V.  WiUcox^  ante,  p.  104  The  terms  of  this  court,  and  the 
places  of  its  meeting  being  regulated  by  a  public  act,  we 
think  the  ticket  good,  notwithstanding  this  omission,  espe- 
dally  too  as  the  defendant  does  not  pretend  ignorance  on 
this  head,  and  is  a  counsellor  of  this  court.    Neither  is  it 


itopottant  that  the  indictment;  on  the  ttikl  of  which  fcft 
Wafi  to  testify,  wad  fotind,  ftnd  then  pending,  in  the  oy&t 
tod  terminer,  l^e  attorney-general  could  havfe 
[*S86]  bronght  ♦it  mfo  tins  court  for  trial,  on  the  tetuirn 
day  of  the  6tlbpo8ni^  which  would  have  beeen  suf- 
flciem 

The  greatest  difficulty  arises  from  the  defendant's  denial 
that  a  subpoena  was  shown  to  him  at  the  time  of  leaving 
the  ticket  But  as  the  officer  who  Served  it  swears  posi- 
tively to  this  fact,  we  think  some  farther  explanation  ne- 
cessary. The  defendant  does  not  say  that  a  subpoena  was 
at  no  time  dhown  to  him,  no^  that  this  was  the  only  ticket 
he  received.  It  is  probable  the  officer,  on  recollecting  the 
mistake,  may  have  returned  and  shown  it,  or  that  he  made 
an  entire  new  service,  or  that  something  may  have  passed 
rendering  the  exhibition  of  a  subpoena  unnecessary.  At 
any  rate,  we  think  this  ftiatter  ought  to  be  further  inquired 
into,  and  that  therefore  the  rule  for  an  attachment  be  made 
absdute. 

Attachment  ordered. 


«f ACKSON,  ex.  dem.  Clowes,  against  Hakes,  tenant* 

An  ^j^Btmebt  is  merely  a  pOBsesaory  remedy,  and  therefore  if  %  landlord,  ia 
poaaession,  bring  it  to  bar  the  right  of  hie  absconding  lessee,  it  cannot  b9 
maintained. 

WooDWOicrfi  ( Attomey-Greneral)  moved  to  set  aside  the 
judgment  and  execution  in  this  cause  for  irregularity,  on 
affidavits,  the  facts  of  which  were  shortly  these : 

The  defendant,  being  a  tenant,  absconded  whilst  rent  wa» 
in  arrear,  upon  which  the  lessor  of  the  plaintiff  took  pos- 
session of  the  premise^  and,  when  thus  in  perfect  enjoyment 
of  them,  brought  an  ejectment  under  the  23d  section  of  the 
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act "  concerning  distresses,"  &c.  (1  Bev.  Laws,  142,)  in  order 

to  bar  (he  tenant's  right  under  the  lease,  as  if  the  premise^ 

had  been  then  vacant 

Foot  (District  Attorney)  strongly  contendecl,  that  though 
the  lessor  of  the  plaintiff  was  then  actually  in  th^  oof^upa- 
tion  of  the  lands,  they  were,  even  as  to  him,  in  the  ^e  of 
the  law,  regarded  as  vacant,  because  the  only  possession 
known  to  the  law  was  that  of  the  tenant  That  if  this 
were  not  so,  the  landlord  of  an  absconding  tenant  would 
be  in  a  worse  situation  when  in  possession  of  the  demised 
property  than  when  out  of  possession ;  because,  if  he  was 
out  of  possession,  he  might,  after  a  suit  and  lapse  of  six 
months,  get  into  the  possession  and  keep  it ;  but  if  in  poB- 
session,  he  was  never  scire  of  retaining  it,  astiie  tenant  mighty 
at  any  time,  turn  him  out  From  these  consideratioim  he 
insisted  that  the  only  mode  of  barring  the  interest  of  the 
lessee  was  by  adopting  such  proceedings  as  he  had  in  the 
present  case  advised.  That  they  were  grounded 
*on  an  affidavit  which  was  framed,  with  the  [*386] 
caution  necessary,  to  comport  with  the  peculiar 
situation  of  the  lessor  of  the  plaintiff,  who  could  not  swear 
there  was  no  sufficient  distress  on  the  premises,  because  his 
own  cattle  were  there,  but  that  there  was  no  sufficient  dis- 
tress belonging  to  the  tenant 

Kent,  Ch.  J.  Take  the  effect  of  your  motion  with  costs. 
It  is  absurd  to  sustain  a  suit  in  such  a  case.  It  is  against 
the  whole  theory  of  the  action.  The  proceedings  are  an 
absolute  nullity. 

Motion  gcairted. 
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Sateb  cujainst  FiKCK. 

An  opinion  of  a  plaintiff's  attorney,  that  a  cause  on  the  day  docket  will  not 
be  brotigfat  on,  will  not,  in  Aitare,  be  a  reason  for  setting  aride  an  inqnest» 
taken  in  the  absenoe  of  the  defendant's  attorney,  though  aocompanied  by 
a  strong  affidant  of  merits,  notwithstanding  it  was  allowed  in  this  case. 

Hopkins  i^oved  to  set  aside  the  inquest  taken  in  this 
cause  at  the  last  sittings,  New- York,  on  an  affidavit  by  two 
persons,  that  the  debt  for  which  the  action  was  brought  had 
been  paid,  and  on  another  affidavit  by  the  defendant's  at- 
torney, stating  that  he  did  not  attend  when  the  cause  was 
called  on,  because,  from  ajX>nversation  with  the  partner  of 
the  plaintiff's  attorney,  and  who  he  thought  was  attorney 
also  for  the  plaintiff,  he  was  led  to  imagine  the  trial  could 
not  be  had  on  that  day,  as  there  were  eighteen  prior  causes 
on  the  day  docket,  and  that  the  plaintiff's  attorney  himself  , 
would  not  attend. 

Per  Owriam  Let  the  inquest  be  set  aside  on  payment 
of  all  costs.  The  court  grant  this  only  under  the  peculiar 
drcumstanoes  of  the  case.  It  appears  that  the  defendant's 
attorney  thought  he  was  conversing  with'  a  persons  who  was 
acting  as  attorney  for  the  plaintiff  This  belief  might  easily 
be  induced  from  this  circumstance,  that  the  attorney  on  re- 
cord and  the  person  spoken  with  were  in  partnership.  It 
was,  however,  but  an  opinion  of  the  adverse  attorney  that 
the  cause  would  not  be  heard.  We  shall,  in  future,  expect 
more  explicit  reasons  for  thinking  a  cause  will  not  be 
brought  on.  The  affidavit  of  merits  is  very  strong. 
Taking  this,  together  with  the  misapprehension  of  the  de- 
fendant's attorney,  that  the  partner  of  the  plaintiff's  attor- 
ney was  absolutely  concerned  in  the  suit,  are  the  grounds 
of  our  present  determination. 

Motion  granted  on  costs. 
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♦Winter  against  The  President  and  Direo-    [♦887] 
TORS  ()t  THE  Bank  op  New  York. 

If  two  persons  enter  a  bank  atthe  same  time^  one  with  money  and  the  other 
without,  the  latter  of  whom  informs  the  cashier  it  is  to  be  deposited  oi| 
his  aoconnt,  this  circumstance  alone,  without  any  acts  of  the  other  party 
oonflrming  such  account,  will  not  Justify  the  cashier  in  carrying  the  money 
to  the  account  of  the  party  saying  it  is  his;  if  he  do,  and  pay  money  or 
give  credit,  on  the  strength  of  such  deposit,  to  such  person,  the  bank  must 
bear  the  loss  if  any  arise. 

Assumpsit,  to  recover  one  thousand  dollars  had  and  re- 
ceived by  the  defendants  to  the  use  of  the  plaintiflfl 

From  the  evidence  at  the  trial,  these  appeared  to  be  in 
substance  the  circumstances  of  the  case :  The  nxoney  in 
question  was  one  of  several  consignments  to  different 
people,  shipped  under  regular  bills  of  lading,  from  New- 
Orleans  to  New  York.  On  the  captain's  arrival,  as  the 
consignees  did  not  come  for  their  property,  he  put  the 
whole  into  a  box,  in  order  to  deposit  it  into  the  bank,,  but 
when  he  got  there  he  found  the  hours  of  business  over,  and 
the  outer  doors  just  closed.  At  this  moment,  one  Arnold, 
with  whom  he  had  formerly  been  acquainted,  stepped  up 
to  him,  and  told  him,  if  he  wanted  to  go  into  the  bank,  he 
might  still  enter  at  the  back  door,  and  that  he  would  show 
him  the  way.  This  proposal  being  accepted,  Arnold,  fol- 
lowed by  the  captain  with  the  cash,  proceeded  to  the  back 
door,  and  went  into  the  bank.  So  soon  as  they  had 
entered,  Arnold,  leaving  the  master  with  his  money, 
pushed  on  to  a  further  part  of  the  building,  where  the 
cashier  was  sitting,  and  informed  him,  in  such  a  manner, 
however,  as  not  to  be  heard  by  the  captain  of  the  vessel, 
that  he  had  brought  about  $4,000  to  deposit,  which  he 
begged  to  be  received.  This  being  consented  to,  he  then 
requested  to  have  given  up  to  h]m,  and  obtained,  a  note 
that  was  over  due,  his  check  for  $1,600  certified  to  be 
good,  another  note,  under  protest,  credited  to  his  account 
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as  paid,  and  a  note  of  one  Armstrong's  for  $1,400,  depo- 
sited as  a  collateral  security  for  one  of  his  .own  for  $750. 
Having  aooomplisfaed  his  object  he  took  his  leave. 

While  these  things  were  transacting  with  the  cashier,  the 
captain  was  inquiring  of  the  porter  and  one  of  the  clerks 
whether  his  cash  could  not,  though  after  banking  hours, 
be  received  for  the  night  Being  answered  in  the  affirma' 
tive,  he  asked  at  what  hour  he  could  come  to  count  it ; 
and,  upon  being  informed  the  next  morning  at  ten  o'clock, 
he  assisted  the  clerk  in  removing  it  into  a  back  room, 
where  he  left  it  and  went  away.  On  returning  the  morning 
lifter,  he  demanded  his  money  which  was  delivered  to  him, 
when  he  counted  it  out  and  immediately  after- 
[*838]  wards  inquired  for  the  ^cashier  to  deposit  it  with 
him,  on  account  of  the  consignees.  On  going  to 
him  an  explanation  took  place,  which  ended  by  the  cap- 
tain's showing  the  bills  of  lading,  and  the  bank's  refusing 
to  pay  the  m£>ney  to  the  consignees,  in  consequence  of 
which  the  plaintiff  commenced  the  present  action,  and  ob- 
tained a  verdict  The  defendants  now  applied  to  set  it 
aside,  as  contrary  to  evidence. 

The  only  question  was,  whether  the  conduct  of  the  cap- 
tain was,  from  the  testimony,  such  as  to  sanction  the  fraud 
of  Arnold,  and  thereby  throw  the  loss  on  the  consignees, 
in  capacity  of  whose  agent  he  then  acted  7 

The  arguments  of  counsel  being  directed  only  to  show 
how  the  balance  of  evidence  would  turn,  and  that  being 
accurately  weighed  in  the  opinion  of  the  court,  it  is  uu* 
necessary  to  do  more  than  state  the  decision,  which  was 
delivered  by 

Spenceb,  J.  Ailer  a  verdict  for  the  plaintiff,  under  an 
unexceptionable  charge  from  the  judge  who  presided,  the 
oourt  are  called  upon  to  set  aside  this  verdict,  as  against 
the  weight  of  evidence.  There  is  no  imputation  of  fraud 
or  design  either  in  the  captain,  Living,  or  the  officers  of 
the  bank.    But  the  question  is,  who  produced  the  mistake  ? 
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2  Wash.  Rep.  245.  It  is  a  principle,  not  controrerted, 
that  where  one  of  two  innocent  persons  must  suffer  by  the 
act  of  a  third,  he  who  has  enabled  such  third  person  to 
occasion  the  loss  must  sustain  it  Testing  the  evidence  bj 
this  equitable  principle,  I  proceed  to  examine  the  conduct 
of  Oaptain  Living ;  for,  if  there  has  been  no  culpability  on 
his  party  the  plaintiff  is  entitled  to  recover. 

He  states,  that  not  having  been  called  on  by  the  consig- 
nees of  the  money  which  he  had  brought  from  New  Orlean% 
he  thought  it  best  to  deposit  it  in  the  bank ;  he  arrived 
ihere  after  it  was  closed,  and  there  tnet  with  Arnold,  by 
whose  directions  he  went  to  the  rear  part  of  the  bank,  met 
with  the  porter  and.one  of  the  clerks^  to  whom  he  oommu- 
nicated  his  wishes  to  deposit  the  money,  and  after  some 
conversation  it  was  left  in  the  bank  for  safe  keeping,  Oap* 
tain  Living  observing  that  he  should  come  the  next  morn- 
ing at  the  opening  of  the  bank  and  deposit  it  Arnold,  it 
seemsty  informed  the  porter  of  the  bank  that  it  was  his 
money,  and  this  claim  was  twice  repeated  in  the  presence 
of  Captain  Living.  K  he  had  heard  this  oonversation,  and 
remained  silent^  it  would  have  brought  him  within  the  rule 
of  enabling  a  third  person  to  occasion  the  loe&  But  he 
says  that  owing  to  deafiiess  he  did  not  hear  what  passed 
It  has  been,  urged  that  this  infirmity  of  Oaptain 
^Living  ought  to  have  rendered  him  more  oir*  [*889] 
oumspect)  and,  as  he  must  have  seen  Arnold  con- 
versing with  the  porter,  he  should  have  been  more  ezpliciti 
having  been  warned  that  Arnold  was  a  dangerous  man* 
It  is,  we  think,  not  a  correct  position,  that  Living  was 
blamable  in  not  contradicting  what  he  did  not  hear,  and 
could  not  have  imagined ;  the  infirmity  of  deafiiess,  instead 
of  being  a  misfortune,  would  savor  of  culpability,  and, 
inasmuch  as  Living  was  the  bearer  of  the  money,  as  he 
never  enabled  Arnold  to  occasion  the  loss,  and  the  omis- 
sion arose  from  the  officers  of  the  bank  in  not  asking  him 
if  this  money  was  Arnold's,  and  as  the  whole  merits  of  the 
case  have  been  considered  by  a  jury,  who  have  decided  in 
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f^vor  of  tfie  plaintiff  we  do  not  think  it  a  verdict  against 
tbe  weight  of  eyidenoe,  and  therefore  refuse  the  motion  toot 
a  new  trial,  (a) 

New  trial  denied. 


Obayes  and  Sgbiba  against  The  Mabine  Insubancb 
Company. 

If  an  insarenoe  be  on  a  return  cargo,  beginning  the  adTentore  "  firom,  and 
immediatelj  following  tbe  loading  thereof  on  board  the  said  vessel,''  at  the 
port  of  destination,  with  liberty  to  touch  and  trade  at  two  intenne^Uata 
porli,  tbe  poUqr  will  not  oover  the  ootwaid  outgo  ffom  the  port  of  desO- 
iftMon  to  one  of  the  intermediate  ports^  thongfa  the  reaael  was  obliged  to 
oarry  it  there,  in  oonseqaenoe  of  being  refused  permission  to  enter  that 

.  of  her  destination;  theiMimitiim^  therefore,  must  be  returned,  as  the  risk 
aerer  attached. 

AaauMPSiT,  for  money  had  and  recdyed,  to  reooyer 
back  the  amount  of  premium^  paid  fot  insurance. 

The  &ct8  were  these:  The  plainliflb  shipped  for  La 
Vera  Cruz  a  cargo,  fully  covered  by  other  policies,  in  the 
n^oal  form,  and  then  effected  the  one  on  which  the  present 
action  was  brought^  upon  the  return  cargo,  "  beginning  the 
adventure  upon  the  said  goods  and  merchandises,  firom  and 
immediately  following  the  loading  thereof  on  board  of  the 
said  vessel,  at  La  Yera  Cruz,  and  so,  &c.,  until  the  said 
goods  shall  be  safely  landed  at  New  York,"  with  liberty 
to  touch  and  trade  at  New  Orleans,  or  the  Havannah.  On 
the  outward  voyage  the  vessel  was  captured,  carried  into 
Jamaica^  detained  there  two  months,  liberated,  and  arrived 
at  her  place  of  destination,  where  she  was  not  permitted  to 

<a)  Money  paid  into  the  hands  of  a  derk  hi  a  bank,  who  is  not  the  regular 
noeiying  derk,  nor  at  the  time  acting  in  aid  of  sudi  receiving  clerk,  is  not  a 
payment  to  charge  the  bank ;  and  if  the  clerk  to  whom  it  has  been  made 
abfoond  with,  or  embeaale  the  money,  it  is  the  loss  of  the  person  wlo  paid 
it.to  him.    MankttUm  Oompomy  y.  I^dig,  4  Johns.  Bep.  377. 


AIBAHT,  fBBBUAET,  IML  SM 

Qmwm  T.  IfjMiiielu.  OoL 

4i0cbarge  her<mtwacd  lading,  or  even  remain  within  ike 
port^  although  io  distress  from  her  mast  being  sprang  and 
short  of  provisions  and  waten  Thns  circniastanced,  she 
was,  with  her  (»^nal  lading  oa  board,  and' without  taking 
in  anjthing  in  addition  io  it^  oowpelled  to  depart  for  the 
nearest  port  the  oonld  make.  She  aooordingly  sailed  for 
New  Orleans,  and  there  loaded  with  a  cargo  for 
New  York,  to  the  full  amount  of  *  which  a  policy  [*840] 
had  been  underwritten  previous  to  that  subscribed 
l^  the  defendants.  A  verdict  having  been  taken  for  the 
plaintifSi,  the  case  came  before  the  court  on  this  simple 
question,  whether  the  policy  ever  attached  7  If  it  did  nol^ 
the  verdict  te  atand ;  if  it  did,  to  be  entered  for  the  de- 
fendants. 

T.  L.  Ogdeoy  for  the  plaintiff  The  goods  insured  by 
this  policy  never  were  on  board.  They  were  to  be  taken 
in  at  La  Yera  Cruz.  By  the  outward  policy^  the  cargo 
firom  New  York  may,  perhaps,  have  been  protected  even 
to  New  Orleans,  as  the  going  there  arose  from  an  inter- 
diction of  commerce.  1  Emer.  542.  If  so,  the  plaintiflGi 
were  perfectly  covered,  out  and  home,  without  the  policy 
subscribed  by  the  defendants.  For  the  case  specifies  there 
was  one  on  the  cargo  from  New-Orleans  to  New  York, 
effected  previously. to  that  now  in  question.  .  It  is  cleaT) 
therefore,  that  there  was  not  a  moment  of  time  in  which 
the  defendants  could  be  liable.  Independent  of  this,  the 
words  of  the  policy  are  conclusive. 

Rigge^  contra.  That  the  plaintiffii  were  protected  in  the 
voyage  from  La  Yera  Croz  to  New  Orleans,  by  the  ou^ 
ward  policy  may  be  the  law  of  France,  but  certainly  is 
not  that  of  this  country.  Stress  of  weather  may  justify 
going  to  a  port  not  mentioned,  whilst  in  the  prosecution 
of  the  voyage  insured,  but  after  the  tfer  is  concluded,  the 
policy  never  can  warrant  going  on  a  new  voyage  and  to  a 
new  port    The  case  of  Yredenburg  was  decided  on  prin- 
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dples  aoalogovM  to  those  lor  whieh  we  coadend.  That  i% 
that  our  policy  attached  od  eyeo  the  ontward  caago  Snom 
La  Vera  Cruz  to  New  Orleatie.  It  was  in  the  mate  of  due 
yery  voyage  we  insured,  and  00Tere4  the  goods,  thoQ{^ 
Bot  abscdutely  shipped  at  the  port  speoified  in  the  ixnira- 
tbent.  In  the  deteraiiDation  I  hare  alluded  to,  the  cargo 
was  shipped  at  New  York,  but  this  court  held  it  within  a 
policy  on.  goods  from  the  West  Indies^  containing  the  yery 
clause  upon  the  eonstroatioti  of  which  we  now  dispute^ 
The  reasouiug  there  was,  that  being  a  trading  voyage,  like 
this,  any  goods  at  the  place  from  whence  the  ioaniaDoe  was 
le  take  efleot,  were  within  it  The  same  rule  was  adc^ted 
al  fM  prAts,  in  Sknght  v.  Mindander.  There,  aome  salt 
brought  from  a  foreign  port  was  held  to  be  within  a  policy 
on  goods  shipped  in  New  York.  We  were  liable  from  La 
Vera  Oruz  to  New  Orleans.    Had  the  loss  b^peoed  even 

after  leaving  this  last  place,  we  must  have  paid 
[*841]    and  could  only  have  called  *on  the  insnteis  on 

the  other  policy  lor  contribution.  We,  therefi>re^ 
are  entitled  to  retain. 

Soffmafij  in  reply.  This  last  argument  is  an  attempt  to 
introduce  the  English  doctrine  of  contribution  among 
underwriters,  in  the  teeth  of  the  clause  in  our  policies. 
The  insurance,  when  effected,  was  on  a  cai^  contemplated 
to  be  laden  on  board  at  La  Yera  Orufe,  and  no  other  can  be 
covered  by  it  In  Sieighi  v.  Bhinelander  the  salt  had  been 
entered  here,  and  was  destined  for  the  voyage  insured.  In 
Vredenburff^a  0096,  the  cargo  was  shipped  for  the  f  oyage 
insured.  There  never  was  an  instant  in  which  the  defend- 
ants were  liable  on  their  suba^uription,  and  therefore  they 
must  restore  the  j»emiunL 

LniKOffroir,  J.  delivered  the  opinion  of  the  court  The 
premium  on  this  insurance  cannot  be  retained.  The  policy 
in  explicit  terms  declares,  "  the  adventure  shall  begin  fitm^ 
and  inmiediately  following,  the  loading  <^  the  goods  at  La 
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Vera  Gniz.'^  At  thia  porti  wUther  the  outward  cargo  wm 
uumred,  tUe  Alert  was  not  permitted  to  unload,  or  to  re* 
nain  ia  port^  whereupon  she  sailed  for  New-Orleans  in 
distress. 

The  parties  clearly  intended  to  insare  only  such  goods 
SfB  were  taken  on  board  at  La  Vera  Crus ;  or,  in  othee 
word%  the  return  cargo*  Independent  of  the  unequivodA 
tems  made  use  of,  the  plaintifb  could  not  eontemplato 
bringing  back  to  New  York  the  prop^ty  they  had  sent 
abroad ;  the  warranty  also  of  its  being  Ankeriean,  noight 
have  been  true  of  the  one  cargo  and  not  of  the  other;. 
Whether  the  outward  policies,  by  the  denial  of  an  entry  ak 
La  Vera  Crus,  continued  or  not^  after  the  reaBeVs  depart 
ture  thence,  will  make  no  difference;  The  hasard  which 
the  defendants  would  have  run,  on  their  present  ecmr^ 
atruetion,  is  mudi  greater  than  the  one  they  actoally  as^ 
flivned*  Would  they  not  have  asked  a  higher  premium 
tot  iosarii^  goods  which  had  been  several  months  at  8e% 
and. might  have  been  greatly  damaged,  on  board  of  a 
TCBBel  too^  which  had  sulBered  a  long  detention  by  cqHoie^ 
whose  masts  were  sprung,  and  which  was  otherwise  in  a 
riiatfcered  state,  and  short^so  ci  provisions  and  water,  than; 
for  underwriting  a  cargo  laden  at  the  place  where  the 
policy  was  to  attach,  aad  on  a  vessel  thoroughly  repaired, 
and  properly  found  for  the  voyage  she  was  uadertsjkingf 
K  these  goods  were  really  intended  as  the  subject  of  inr 
snranee,  the  defendants  could  never  have  been  called  oa 
for  a  loss,  inasmuch  as  the  vessel  was  not  repMred, 
pBOvisioned,  or  watered,  as  she  ought  *to  have  [*842] 
basa  To  what  cause  this  wasto  beaseribed  is  of 
BO  importance^  it  always  bemg  part  of  the  contraot  thai 
fludh  shall  be  the  condition  of  every  vessel  at  the  odna* 
menoement  of  a  voyage.  But  here  it  ia  eonceds^  that  her 
distressed  plight  was  owing  to  perils  insured  against  bf 
former  policies  and  evinces  that  the  defendants  did  nofc 
mean  to  take  her  up  until  after  hersafe  arrival  at  La  Yeva 
Qroa.    Again,  is  it  not  a  part  of  the  undemtanding,  that 
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ihe  goods  sball  not  have  been  damaged  bj  the  sea  wbeii 
the  Yojnge  begins?  Who  can  saj  this  was  not  the  case 
here  ?  Suppose  at  New  Orleans  the  cargo  had  appeared 
80  much  spoiled  as  to  justiij  an  abandonment,  or  a  claira* 
Ibr  a  heary  partial  loss^  how  was  it  to  be  ascertained  when 
ihe  iDJary  happened,  before  or  after  learing^La  Tera  CrusT 
In  this  way  the  defendants  would  have  been  exposed  to  a 
loss  which  had  been  occasioned  in  a  part  of  the  «fer,  during 
whieh  it  is  not  pretended  thej  ran  any  danger.  When  it 
is  agreed,  then,  that  the  risk  shall  commence  from  the  lad* 
ing  of  goods,  at  a  particular  port,  this  is  so  far  from  being 
a  nugatory  provision,  which  we  have  a  right  to  say  means 
nothing,  that  the  underwriter  has  a  palpable  interest  in 
exacting  a  literal  compliance,  or  to  consider  himself  exone- 
rated. These  arguments,  although  not  urged  at  the  bar, 
are  oondusive  in  favor  of  the  plaintiff.  But  in  Vredenbury 
T.  Oraeie^  it  is  said  a  different  construction  was  given  to 
this  clause,  and  that  the  goods  shipped  at  New  York  were 
oonsidered  as  covered  by  the  policy,  akhough  the  adven* 
tore  was  to  begin  ftom  their  loading  in  the  West  Indies. 
Such  a  decision  certainly  took  place ;  but  it  appeared  thai 
the  underwriter  was  informed  that  the  goods  intended  te 
be  insured  were  shipped  from  Now  York,  and  that  the 
vessel  had  prooeeded  to  the  West  Indies  (where  she  was  at 
ihe  time  of  subscribing  the  policy)  without  insurance.  A 
letter  ifas  also  shown  to  him,  stating,  the  vessel's  arrival  at 
Cape  Nicola  Mole,  where  she  had  disposed  of  a  small  part 
of  the  cargo,  and  was  about  proceeding  to  St.  Mark's  with 
the  residue.  This  explanation,  which  was  admitted,  pre* 
sents  a  very  different  contract  from  the  one  on  which  we 
are  now  deciding,  and  which,  therefore,  cannot  be  governed 
by  it  It  was  a  trading  voyage  in  the  West  Indies,  where 
it  is  not  usual  to  carry  produce  of  one  island  to  another. 
It  was  also,  by  the  express  understanding  q{  the  under- 
writer, a  policy  on  goods  shipped  at  New  York,  and  the 
vessel  being  already  in  the  West  Indies,  that  part  of  the 
world  was  only  mentioned  as  the  place  where  the  risk 
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was  to  commence.  *Bat  with  all  these  ex*  [*848] 
planatioDS,  we  well  remember  that  one  of  the  first 
counsel  who  ever  appeared  at  this  or  any  other  bar,  and 
who  was  concerned  with  me  for  the  plaintiff  in  that  cause, 
entertained  a  very  strong  opinion  that  our  client  would 
have  to  apply  to  a  court  of  chancery  to  amend  his  policy, 
to  enable  him  to  succeed  in  a  court  of  common  law. 

From  this  view  of  the  question,  it  is  not  necessary  to 
say  how  the  interdiction  to  trade  at  La  Vera  Cruz  af- 
fected the  prior  insurances.  Whether  th^y  terminated 
there,  or  continued  during  the  route  to  New  Orleans,  our 
opinion  is  the  same. 

The  cargo  taken  in  at  New  Orleans  being  covered  by 
prior  insurances,  the  defendant  was  of  course  at  no  risk 
after  the  schooner  left  that  place,  and  thinking,  for  the 
reasons  mentioned,  that  the  policy  did  not  attach  during 
her  voyage  from  La  Vera  Cnu^  to  New  Orleans,  the  plain* 
Hfb  must  have  judgment. 

Postea  to  the  plainti£k 


jACKSOir  agamsi  Biobabds. 

If  %  note  &I1  due  on  a  Sandayf  pajment  must  be  demanded  on  tiiie  Saiarday, 
An  endoreer  of  the  promloaory  note  of  an  faiaolTent  10  not  cbargeable  with- 
eot  a  prerkras  demand  on  the  nalcer^'  and  notioe^  thoogh  the  endonemant 
has  been  without  my  ooneideraUon,  and  merelj  to  give  cunencT'  to  the 
pi^er.  STotioe  to  the  endorspr,  if  preyious  to  a  demand  on  the  maker,  ia 
bad,  thon^  it  be  on  the  first  day  after  the  ezpiraUon  of  the  days  of 
grace. 

AsfiuuFSTF  by  Ae  holder  of  a  promissoiy  note  againit 
the  second  endorser. 

The  maker'being  indebted  to  some  English  creditors^  the 
plaintiff  agreed  to  take  his  note  for  I69.  in  the  pound,  with 
two  endorsers.    In  consequence  of  this  arrangement^  the 


aote  in  qaeBtion  waa  made,  and  deliyered  over  to  Jackson. 
The  three  daja  of  grace  expiring  on  Sanday,  and  the 
maker  having  become  inaolventy  notice  of  non-payment 
was  given  to  the  defendant  on  the  Monday  following,  bnt^ 
before  any  demand  on  the  draweri  which,  though  on  thai 
day,  was  not  made  till  after  the  notice  oi  non-payment 
The  case  was  submitted  without  argument  on  the  follow- 
ing pcants :  1.  That  the  note  beooming  due  on  Sunday, 
demand  of  payment  was  not  requisite  until  Monday ;  no 
usage  being  shown  inquiring  demand  before  the  expiration 
of  the  three  days  of  grace;  2*  That  the  rule  by  which  in 
such  cases  demand  is  necessary  on  Saturday,  is  applicable 
to  biUs  and  not  to  notes^,  because  as  to  them  the  law  is 
satisfied  if  made  within  a  reasonable  time ;  8.  That  as  the 
maker  was  insolvent,  and  the  name  of  the  defendant  en- 
doraed  to  give  the  note  credit,  regular  demand  was  not  re- 
quired ;  4  That  no  injury  to  the  defendant  has 
[*844]  arisen  from  the  *want  of  a  more  regular  demandt 
and  the  court  ought  not  tQ  enforce  any  strict  rule 
against  the  plaintiff  even  if  the  demand  was  not  strictly 
regular. 

KjesTj  Ch.  J^  delivered  ihe  opinion  of  the  court  This 
case  presents  two  questions :  Finst,  whether  the  usual  and 
due  means  have  been  taken  to  fix  tibe  dtfendants  as  en- 
dorser of  the  note  7  Secondly,  if  not,  then,  whether  the 
oijFeumstanoes  of  the  case  rendered  those  means  unneees- 
ssfy  ?  Generally,  to  fix  an  endorser,  the  holder  mual  de- 
mand, or  use  due  diligence  to  get,  payment  of  the  maker 
wben  the  note  becomes  payable ;  and,  on  his  default,  he 
must  use  due  diligence  in  giving  notice  thereof  to  the  en* 
dorser.  The  demand  of  payment  from  the  drawer  must  be 
asAde  on  ihe  third  d#y  of  griKM^  and  witfaia  a  reasonable 
time  before  the  expiration  of  the  day.  Bayley,  59^  67 ; 
Ohit^,148;  3SL  Blaok.  88e,«6T.  If  the  third  day  be 
Sunday,  demand  most  be  made  on  the  second  day.  This 
was  the  established  usage  as  early  as  the  time  of  LoxdBolt^ 
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ia  the  eaae  otbmga  biUa^  and  it  has  since  been  extended 
equally  to  inland  .bills  and  notes  ol  hand ;  for  inland  l»lls 
and  notes  are  payable  at  the  same  time  as  fi>reign  bills,  and 
ihete  is  no  material  difference  between  them*  Todid  an4 
Lm  V.  Lsijoia  1  Ld.  BayuL  743 ;  Chit^,  141 ;  Bayley,  60, 
and  Marias,  cited  by  both.  See  alao  what  Lord  Kenyon 
says  in  4  D.  4  E.  162.  In  the  present  oase^  then,  there 
was  wanting  doe  diligence  in  presenting  the  note  to  the 
maker  for  payment,  and  no  reason  is  given  why  the  de* 
mand  was  postponed  from  Satorday  till  Monday.  If  the 
demand  had  been  dnly  made  on  Saturday,  the  notiee  to 
the  endorser  wonld  hate  been  sufficient  on  the  following 
day;  or,  in  this  instance,  on  the  Monday.  Bayley,  76; 
C8uUy,  168.  W.  Jk  I.  TUm  y.  Bourne,  July  term,  179& 
But  here  the  notice  was  given  even  prior  to  the  demand 
upon  the  drawer,  and  was  consequeuUy  null,  as  the  drawer 
was  not  in  de&olt  when  the  notice  was  given.  From  the 
reason,  then,  that  the  demand  was  not  made  on  Saturdayi 
and  that  the  notice  was  prior  in  point  of  time  to  a  defiralt 
in  the  drawer,  the  requisite  steps  were  not  taken  to  charge 
the  endorser,  and  he  has  a  strict  ri^t  to  avail  himself  of 
the  laches  of  the  holder  in  his  discharge,  unless  there  be 
some  peculiar  circumstances  in  this  case  to  take  it  out  of 
the  general  rule.  It  has  been  laid  down  by  the  court  of 
0.  B.  in  the  case  of  De  Berdt  v.  Atkinson^  2  H.  Black.  886(a) 
that  the  payee  of  a  promissory  note  endorsing  it  to  give  it 
currency,  and  knowing  of  the  insolvency  of  the 
maker  at  the  *time  of  such  endorsement,  cannot  [*846] 
insist  on  the  want  of  demand  and  notice,  because 
he  was  not  an  endorser  in  the  common  course  of  business^ 
and  cannot  be  affected  by  the  want  of  notice.  The  same 
point  was  afterwards  ruled  by  BuUer,  J.  at  ninprnUj  1 
Esp.  Bep.  808.    But  within  two  years  subsequent  to  the 

(a)  On  Hkb  aQthority  oTtUi  otae  Lord  BUenborongb  nded,  that  notioelo  » 
pajM  of  a  bill,  endoning  with  a  knowledge  that  the  drawer  had  no  fimds 
In  the  drawee's  haad%  was  nnnewwwy.  £Kifo»  r.  TimMnaon,  Selwyn'i  N 
P.  19,  (n.) 
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ftrat  deciaioiif  the  same  ooart  of  0.  B.  decided  directly  tke 
contrary  in  the  caae  of  Niehahon  y.  €hyJlkU^  2  H.  BbKdc 
609.  We  think  the  reasoning  in  the  last  decieion  the  best 
and  ongfat  to  be  followed.(a)  When  a  person  ngne  a  note 
in  the  character  of  endorser,  the  presumption  is,  that  he  is 
to  receive  all  the  privileges  of  that  character.  If  he  meant 
to  be  absolntely  bound  as  a  co-debtor,  he  would  have 
signed  the  note  jointly  with  the  drawer,  or  this  meaning 
would  have  been  in  some  other  way  declared.  An  en- 
dorsement for  the  credit  of  the  drawer,  and  without  receiv- 
ing value,  is  not  unusual  in  the  ordinary  coufse  of  businesi^ 
but  it  would  be  inconvenient  and  injurious  to  diq)ense 
with  the  settled  rule  of  the  previous  demand  and  notice  in 
all  such  cases.  It  is,  no  doubt,  the  gwieral  understanding 
of  the  parties  when  negotiable  paper  is  endorsed,  that  the 
legal  consequences  shall  attach  to  that  endorsement  There 
is  no  imputation  of  fraud  or  want  of  fiuth  in  this  case.  It 
is  not  analogous  to  the  caae  of  a  drawer  of  a  bill,  drawing 
without  funds  to  uphold  his  draft,  and  who  is  property 
ohaif^eable  without  notice.  We  ara  therefore  of  opinion, 
that  judgment  oi:^ht  to  be  entered  for  the  defendant 

Judgment  for  the  defendant 

fs)  Pnliaps  the  two  otaet  maj  be  reooiicDed  bj  oouideiiiig  that  in  <iu 
flnt  the  endonement  wm  oa  mere  aooommodatioii  paper  to  ruiae  mou&f\ 
that  la  the  latter  the  endorMmeiit  was  by  waj  of  aecaritj. 
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Nkwkkbk  and  Wife  and  Eoosa  against  C.  Newkkbk, 
C.  P.  Newkerk  and  Dubois  and  Wife. 

A  devise  of  **all  107  right  in  the  patenteee'  w\x>d%  to  mj  ebadren,  in  case 


'  the  same  continae  to  inhabit  the  town  of  Hurley,  otherwise  not^"  ] 
the  fee,  if  there  be  one  in  the  testator,  and  is  a  ooalition  subsequent^  if  it 
be  a  eondttton  at  all,  but  is,  ut  aemb.^  ^oid,  as  repugnant  to  the  nature  of 
ft  fee.  It  is  not  a  limitation  lor  want  of  a  doTiae  oTer;  and  if  the  deTiae 
itself  be  to  the  testator's  heirs,  it  is  void  as  a  condition ;  beoause  tha 
devisees  themselves  would  be  the  persons  to  take'  advantage  of  it  A 
residuary  clause  of  a  testator^s  "  whole  real  estate,  except  what  I  have 
before  disposed  of"  will  not  cany  an  estate  previously  devised  oa  oondi-  ' 
tk>n,  nor  does  it  operate  as  a  conditional  limitation. 

In  partition  firom  the  oommon  pleas  of  Ulstar  eotmtj. 
*rhe  defendants  bad  pleaded  that  the  plaintifb  did  not  hold 
in  common  with  them,  in  manner  and  form,  iso^  upon 
which  issue  was  taken,  and  a  verdict  rendered  bj  oonsenti 
subject  to  the  opinion  of  the  court  on  the  following  case. 

In  1767,  Cornelius  Newkerk,  deceased,  being  seized  in 
&e  of  several  undivided  portions  of  land,  in  a  tract  called' 
the  Patentees'  Boe,  or  Partners  Wood  Land  Trao^  so  named 
from  having  been  originallj  purchased  by  nine 
persons,  entered  into  ^articles  of  agreement  with  [^^6] 
the  then  proprietors,  by  which  they  mntoaUy  cove* 
nanted  that  their  respective  shares  should  forever  remain 
uncultivated,  and  in  common  among  them,  their  heirs  and 
assigns^  ''  being  residenters  in  the  town  of  Hurley,''  for 
their  respective  proper  uses,  "within  the  limits  of  the 
town  of  Hurley,"  even  though  partition  should  be  made 
of  the  same,  "  provided  always  th«t  they  be  residenters  in 
the  town  of  Hurley  aforesaid,  the  said  parties^  each  one  of 
them  for  themselves,  and  for  their  lespeol&ve  heirs  and 
assigns,  covenanting,  granting  and  agreeing  to  and  with 
each  other,  and  the  heirs  and  assigns  of  eadi  other,  Ihat 
they  will  not  give,  grant,  bargain,  seU,  convey,  or  others 
wise  dispose  of  their  respective  light^  titlci  or  interest  in 
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the  said  tract  or  parcel  of  land,  (not  now  enjoyed  in  sere- 
nJ^,)  to  any  person  or  persons  not  residing  in  the  town 
of  Hurley  aforesaid^'  On  the  16th  of  September,  1787,  he 
duly  made  and  published  his  last  will  and  testament^  dated 
at  his  house  in  Hurley,  by  which  he  devised  all  his  "  right 
in  the  woods  of  the  patentees,  to  all  his  children,  and  also 
his  son  Airy's  son  Peter,  in  case  the  same  continue  to  in- 
habit the  town  of  Hurley,  otherwise  not"  In  a  subsequent 
clause,  he  says:  ^It  is  my  will  and  denre,  and  I  give  by 
tiiese  to  my  before-named  two  sons,  Philip  and  Cornelius, 
my  whole  real  estate,  except  what  I  have  ordered  and  dis- 
posed respecting  the  woods  of  the  patentees,  to  bo  divided 
between  the  two,  fi>r  them,  their  heirs  and  assigns  for- 
ever." 

In  February,  1788^  the  testator  died,  leaving  two  sons^ 
Philip  and  Cornelius,  four  daughters,  Jannetje,  the  wife  of 
Benjamiii  Boosa,  Leah,  the  wife  of  Chrret  Newkerk,  Hen* 
drica,  the  wife  of  Cornelius  Dumbnd,  Aniantje,  the  wift 
of  Petrus  Dubois,  and  his  grandson  Petrufl^  the  son  of 
Airy. 

'  In  1789,  by  the  act  of  the  then  eofony,  the  Patenteei^ 
Bos  was  annexed  to  Hurley,  within  whioh  it  was  not  eom* 
prehended  by  the  patent  and  incorporation  of  that  town. 
In  1798,  Philip  Newkerk  departed  this  life,  leaving  issue 
Cornelius  P.  Newkerk,  Blinbeth,  and  Maria,  who  died  an 
inflmt.  Judgment  having  gone  by  default  against  those 
defendants  not  mentioned  in  the  title  of  this  suit,  the  dtuse 
came  on  for  trial  between  those  named,  when  it  appeared 
m  evidence  that  the  testator's  house,  fiom  whence  his  will 
was  dated,  and  where  he  resided  and  died,  was  not^  in  fact^ 
at  that  time^  within  the  town  of  Hurley,  but  within  the 

Patenteei^  Boe^  which,  however,  was  generally 
[«M7}    called  the  town  or  village  of  Hurley.    That  *liis 

daughten,  Leah,  the  wife  of  Garret  C.  Newkeri^ 
and  the  other  plaintiH;  Jannetje  Boosa,  at  the  period  when 
die  will  was  made,  and  at  that  of  the  testator's  death,  were, 
ad  ever  since  have  been,  inhabitants  of  the  town*  of 
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Boohester,  anl  not  of  Hurley.  That  Peter,  the  grandflon, 
waa^  both  when  the  teetator  made  Us  will,  and  when  he 
died,  an  infant^  residing  eometimee  with  hb  mother,  in  the 
town  of  Kingston,  and  sometimes  with  Peter  Dubois,  in 
Hnrlej,  but  now  living  in  Dutchess  county.  That  Peter 
Dabois  and  Arriantje,  his  wife,  from  the  date  of  the  will 
to  the  present  time,  were  residentlB  in  the  town  of  Hurley. 
The  question  was  whether,  under  these  oircamstanoes,  the 
plaintifib  could  claim  any  estate  in  the  Patentees'  Bos,  by 
virtue  of  the  above  devise  7 

L.  Ebnendoff,  for  the  plaintiflb.  I  shall  contend,  1.  That 
by  the  words  ^all  my  right,''  which  the  testator  has  used, 
a  fee  is  passed ;  2.  That  the  inhabitancy  required  is  a  con- 
dition subsequent.;  8.  That  as  there  is  no  limitation  overi 
no  estate  can  be  raised  on  the  breach  of  this  condition ;  4 
That  the  condition  is  too  uncertain  to  create  a  forfeiture^ 
and  is  also  repugnant  to  the  nature  of  the  estate,  and  there- 
fore void.  On  the  first  point  In  a  devise,  any  words 
which  comprehend  all  the  testator's  interest  pass  a  fee  if  he 
has  a  fee  to  pass.  In  the  OourUess  ofBndgewaUr  v.  Dvlm 
cfJhUtm,  (1  Salk.  286,)  '^all  my  estate"  was  held  to  carry 
the  fee.  So  in  Sogan  v.  Jaeksonj  (Oowp.  299,)  all  '^  effects 
real  and  personal;"  '* because,"  says  Lord  Mansfield,  **if 
the  words  denote  the  quantum  of  interest,  the  whok  ex* 
tent  of  aach  his  interest  passes."  IbicL  806.  The  terms 
here  are  tantamount;  and  thus,  being  a  principle  settled, 
it  would  be  dangerous  to  refine  upon  them.  jBbrry  v.  Edff- 
wor^  2  P.  Wms.  624.  The  introductory  words  of  this 
will  profess  a  disposition  of  the  whole  of  the  testator's 
interest,  and,  therefore,  must  be  considered  in  expounding 
the  meaning  of  any  doubtful  expression.  .  Loveaere^  ex 
deuL  Uudge,  v.  Blight  et  Use.,  Gowp.  862.  ''All  personal 
and  real  estates"  carry  everything.  Ohesisr  v.  Ghester^  8  P. 
Wms.  56.  K  so,  why  not  "  all  my  right  ?"  In  Fktchir  r. 
Smiion,  (2  D.  ft  E.  656,)  Lord  Eenyon  says,  the  word  ''all " 
so  effectually  passes  everything,  that  a  residuary  danse 
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baa  notking  to  operate  on.  To  show  whether  the  iDhabi?> 
tanoy  be  a  oondition  preoedent  or  subaequent,  we  muat 
look  at  what  makea  a  conditioa  subsequent  ^^  Where  the 
intent  appears  that  the  estate  shall  be  vested  till  the  condi- 
tion be  performed,  it  shall  be  a  oondition  subse- 
[*848]  quent"  ♦C!om.  Dig.  tit  Cbnrfiibn,  C.  The  for^ 
feiture,  if  any,  was  not  to  be  till  after  they  had 
ceased  to  "continue"  to  inhabit;  not  the  mere  non-resi- 
dence, but  the  coniirwanoe  of  that  non-residence,  was  to 
defeat  the  estate.  It  was,  therefore,  a  subsequent  condi- 
tion; for  the  non-continuance  cannot  precede  the  com- 
mencement Plowd.  28,  25;  5  Vin.  77,  pi.  82.  Time 
must  be  allowed  to  take  posdession,  and  begin  to  inhabit 
If  a  oondition  depend  on  a  party  hinuieir,  he  has  his  whole 
life  to  perform  it  Ga  Litt  808,  809 ;  Thomas  v.  BotoO^ 
Skin.  820.  "  A  devise  to  I.  S.  so  long  as  he  shall  have 
issue,  is  to  his  death."  Pow.  on  Bev.  257,  258.  It  is 
fturther  manifest  that  the  condition  is  subsequent,  because^ 
as  is  before  observed,  the  devise  of  afl  the  testator's  right 
left  no  residuum^  and  as  the  will  purports  to  be  a  disposition 
of  the  whole  estate,  the  intent  was»  that  every  part  should 
pass  instantly.  "  Though,  in  grants,  estates  shall  not  be 
till  the  condition  preoedent  be  performed;  yet,  it  is  other- ' 
wise  in  a  will ;  for  the  will  shall  be  gnided  by  the  intent 
of  the  party."  6  Yin.  77,  pi  81.  It  is  plain  there  is  not^ 
in  the  part  of  the  will  upon  which  the  present  question 
arises,  any  limitation  over.  If,  then,  there  be  any,  the 
residuary  clause  is  the  source  from  whence  it  must  spring. 
Now  it  is  settled,  that  a  devise  of  a  residuum  is  not  a  devise 
over,  because  the  testator  has  not  that  in  contemplatioiu 
Wheeler  v.  Brigham^  1  Wils.  188.  .  The  condition  was 
merely  in  terrorem^  and,  therefore,  though  not  complied 
with,  works  no  injury.  Pulling  v.  Beddy^  1  Wils.  21.  It 
vested  in  the  devisees,  and  could  not  go  over  to  the  resi- 
duary legatee.  Ibid,  It  cannot  be  a  limitation.  To  creato 
thati  a  devise  over  is  necessary,  and  then,  upon  non-per* 
fimnance^  the  ulterior  estate  instantly  vests  without  entry. 
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Com.  Dig.  tit  Omdiiicm,  let.  T.;  Pow.  on  Dey.  267,  26& 
If  it  be  a  oondition,  the  heizs  mast  take  advantage  of  it; 
and  here  those  heirs  are  the  devisees  themselves,  The 
testator  never  meant  to  disinherit  some  for  the  benefit  of 
others.  The  uncertainty,  therefore,  makes  it  void.  It  is 
'  repugnant  also  to  the  natare  of  the  estate,  that  a  fee-simple 
should  be  constantly  resided  on ;  for  this  is  in  effect  to 
prevent  its  being  iJienated,  and  such  a  condition,  all  the 
books  agree,  would  be  void,  but  the  estate  remain  absoluta 
Co.  lAit  228 ;  Brndla/  v.  Peiax>ft),  S  Yes.  jun.  824.  Againat 
this  the  covenant  in  the  articles  of  agreement  cannot  be 
relied  on  to  show  the  testator's  intent ;  and  even  if  it  be^ 
we  may  answer  it  was  but  a  personal  obligation. 

^JBhnoU,  contra.  The  testator,  at  the  time  of  [*849] 
making  his  will,  was  under  the  covenant  contained 
in  the  articles.  He  believed  them  to  be  valid,  whether 
they  are  so  or  not,  and  they,  therefore,  may  be  resorted  to 
for  the  purpose  of  explaining  what  passed  in  his  mind. 
Before  examining  the  will,  I  shall  lay  down  some  prelimi- 
nary propositions  which,  it  is  presumed,  cannot  be  denied 
1.  The  intention  of  the  testator  is  the  polar  star  in  the  con* 
struction  of  devises^  and  will  be  carried  into  efEect,  if  dis- 
coverable, unless  against  law ;  2.  No  precise  form  is  requi* 
site  to  show  this  intent,  and  when  it  appears,  it  will  con- 
trol the  words  of  the  will,  and  be  established  even  against 
them.  Strong  v.  (Tummm,  2  Burr.  770 ;  Hvana  v.  AsUey 
and  oAers,  8  Burr.  1681.  Therefore,  in  construing  a  will, 
less  deference  is  to  be  paid  to  authorities  than  the  words 
of  the  instrument ;  8.  Where  the  taking  of  an  estate  de- 
paids  on  the  performance  of  a  precedent  condition,  the  es- 
tate can  never  vest  until  the  condition  is  strictly  complied 
with;  Shep.  Touch.  126,  129 ;  4.  If  the  precedent  condi- 
tion is  unlawful,  against  public  good,  or  subversive  of  the 
estate,  it  is  void,  and  the  estate  can  never  vest ;  6.  That 
if  it  is  the  intent  of  the  testator  ihat  on  a  non-performance^ 
the  estate  is  to  go  to  any  person  except  the  heir,  it  shall 
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be  a  eoaditional  limitatioii,  and  not  a  conditioa ;  Ihige  t« 
HayuHgrdf  II  Mod.  61 ;  0,  That  a  condition  deBcribing  the 
qualification  of  the  peraon  who  is  to  teke,  ia,  in  its  nature^ 
a  condition  precedent  Po«r.  on  Dev,  247 }  Ormgh  y.  Wit 
jon,  2  Yern.  678.  The  case  presents  this  question,  ha^ 
the  plaintiffd  any  interost?  If  they  have  no  interesti  it  is 
enongh  f(v  us,  whether  we  have  any  or  not  By  the  co- 
Tenant  in  the  articles  of  agreement,  the  property  in  the 
Patentees'  Bos  wss  to  lie  uncultiyated,  as  a  common',  to 
fbmish  the  residents  of  Hurley  with  wood,  &o.  It  would, 
therefore,  benefit  no  other  person ;  be  no  more  than  a  com* 
moqable  interest  in  the  lands  deyibed,  under  the  restriction 
of  residence  contained  in  the  articles.  The  woids  made  use 
of  show  that  the  residence  of  the  devisees  was  peculiarly 
contemplated.  The  testator  does  not  say  all  his  undivided 
interest,  or  estate,  but  "all  his  right  in  the  Patenfeeei^ 
Woods.*'  This  was  a  right  of  common  to  be  exercised 
whilst  he  or  his  alienees  inhabited  the  town  of  Hurley. 
This  right  was  not  only  distinct  from,  but  might  exceed, 
his  estate.  The  word  continue  has  not  any  particular 
force.  Continue  to  reside,  is  no  more  in  common  parlance 
than  shall  reside.  The  estate  was  not  intended  to 
[•850]  *vest  till  the  condition  was  complied  with.  Re- 
siding in  Hurley  was  a  personal  qualification, 
which  the  devisees  were  to  possess  before  they  could  take. 
It  was,  therefore,  a  condition  precedent  Oreagh  v.  Wibcmi 
On  complying  with  it,  the  parties  would  bring  themselves 
within  the  intent  of  the  testator,  who  certainly  never  meant 
to  violate  his  covenant  The  absurdity  that  would'  follow 
flrom  a  contrary  doctrine,  is  iuffici^nt  to  reject  it ;  for  the 
estate  would  vest  one  moment,  only  to  be  devested  the 
next  But  if  we  err  in  our  first  construction,  then,  we  say 
it  is  a  conditional  limitation,  and  not  a  condition,  accord^ 
ing  to  the  doctrine  in  the  6th  proposition.  For  it  is  jdam 
the  testator  meant  that  the  devisees  should  take  it  as  devi* 
sees,  or  not  at  all ;  because  the  contrary  would  defeat  the 
very  provision,  the  devisees  and  heirs  being  the  same ;  ber 
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tisitise,  also,  the  residuary  clause  carries  the  property.  The 
"v^ords  are,  "  my  whole  real  esrtate,  except  what  I  have  or- 
dered and  disposed  respecting  the  wooda"  This  passes  the 
reversion.  LjfdcoU  v.  Willows^  8  Mod.  229.  This  shows 
the  test&tor  contemplated  the  very  case  which  has  happened, . 
and,  therefore,  in  neither  point  of  view  can  the  plaintiffc 
have  any  claim. 

Hati^oTfi  and  Van  Vechten,  in  reply.  Though  in  the  ex- 
position of  a  Will  the  intention  of  the  testator  be  the  polar 
star,  authorities  are  the  pointers  by  which  we  are  to  be  di* 
rected  in  the  search.  Allowing  in  the  present  case  that 
the  condition  is  precedent,  the  plaintiffs  must  recover ;  be- 
cause, till  performed,  the  property  would  vest  in  them  as 
heirs  in  common  with  the  defendants;  for  a  residuary 
clause  of  what  is  undisposed  of  will  not  operate  on  an  es- 
tate previously  devised,  though  upon  a  precedent  impos- 
sible condition.  The  same  principle  will  prevent  its  being 
considered  as  a  conditional  limitation.*  For  that  can  be 
only  by  devise  over.  And  if  this  residuary  clause  do  not 
pass  the  property  over,  there  is  an  end  of  the  conditional 
limitation*  ^  By  construing  it  to  be  one,  the  residuary  de^ 
visees  would  take,  discharged  of  the  condition  the  testator 
seems  so  anxious  to  preserve.  They  are  included  in  the 
clause  on  which  the  question  now  before  the  court  arises. 
It  was  never  meant,  by  the  last  part  of  the  will,  to  give 
ihem  unfettered  that  which  was  previously  bestowed  with 
a  restriction.  The  reason  of  imposing  any  was  only  to  pre- 
vent the  covenant  he  had  entered  into  from  affecting  his 
children,  by  making  them  liable  to  damages.  If  the  arti- 
cles operated  at  all,  it  was  as  a  mere  personal  obli- 
gation, for  *breach  of  which  an  action  would  lie.  [*8613 
It  was  to  exempt  from  this  that  the  testator  framed 
his  devise  in  the  manner  we  now  see  it.  We  have  shown 
it  is  not  a  conditional  limitation.  If,  then,  it  be  a  condi- 
tion, it  is  void  ;  because  the  heirs  would  have  to  enter  on 
themselves.    It  can,  at  the  utmost,  be  only  a  condition 
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subsequent,  in  which  entry  and  notice  is  necessary.  This 
is  not  pretended  to  have  been  done.  On  every  principle, 
therefore,  the  plainti£&  must  have  judgment 

Livingston,  J.,  delivered  the  opinion  of  the  court  This 
cause  was  very  ably  argued,  and  both  parties  appeared  to 
admit  it  was  one  of  considerable  difficulty.  It  may  be  so, 
but  we  were  well  satisfied  on  the  argument^  and  have  seen 
no  reason  to.  change  our  opinion  since,  that  the  plaintlfiis, 
Leah  Newkerk  and  Jannetje  Boosa,  took,  under  their  father's 
will,  an  absolute  estate  in  fee-simple  in  the  premises  in 
question,  in  common  with  the  other  children  and  grand- 
chUd  of  the  devisor,  and  that,  therefore^  they  were  entitled 
to  recover  in  this  suit 

It  can  hardly  be  doubted,  that  a  devise  of  a  man's  right 
in  lands  will  pass  all  his  estate  and  interest  therein,  and  of 
course  a  fee,  if  he  himself  have  onq.  Bight  is  equivalent 
to  all  right ;  and  if  all  his  right  be  devised,  what  is  there 
left  for  others?  'Wills,  it  is  known,  are  favorably  ex- 
pounded for  a  devisee,  to  give  effect  to  the  devisor's  inten- 
tion, who,  not  always  being  in  a  situation  to  obtain  pro- 
fessional aid,  may  not  use  legal  or  technical  phrases.  For 
this  reason  words  in  devises  are  dispensed  with,  that  are 
requisite  in  other  instruments.  Not  only  a  fee  may  be 
thus  conveyed,  without  words  of  inheritance,  and  an  estate 
tail  without  words  of  procreation,  but  an  estatemay  pass  by 
implication.  Nay,  to  give  a  fee-simple,  it  is  not  even  neoes* 
sary  to  use  any  words  of  perpetuity ;  it  is  sufficient  that  it 
appears  to  be  the  testator's  intention  to  dispose  of  all  his 
interest  This  is  implied  from  the  use  of  the  word  estate 
alone.  Holdfast  v.  Marten,  1  D.  &  E.  411 ;  Fletcher  v.  Smi- 
ton,  2  D.  &  R  666;  1  Ves.  228. 

Although  the  word  right  be  not  so  commonly  used  as 
that  of  estate,  and,  therefore,  we  are  without  decisions  as 
to  its  operation  and  effect^  there  can  be  no  danger  in  re- 
garding it  in  legal  parlance,  at  least  in  wills,  as  synonymous 
with  the  other.    If  the  testator's  intention  be  a  guide,  and 
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it  be  recollected  that  his  own  children  were  the  objects  of 
his  benevolence,  no  one  can  doubt  that  he  considered  and 
used  it  as  such,  and  that  it  was  his  desire  the  devisees 
should  take  a  fee  in  these  lands. 

As  by  this  disposition,  if  unconditional,  his  chil- 
dren took  *nothing  more  in  these  prendses  than  [*852] 
they  would  have  had  as  heirs  at  law,  perhaps 
k  may  be  altogether  void;  for,  when  that  is  the  case^ 
the  heir  is  in  by  descent,  which  is  a  better  title  than  pur- 
chase. But  we  aire  not  disposed  to  consider  the  devise 
void  on  that  account;  not  only  because  the  defendants 
have  not  insisted  on  it,  but  more  especially  because  such 
a  determination  could  have  no  other  tendency  than  to 
turn  the  plaintifl&  round  to  another  action,  if  we  should 
think  that,  having  claimed  under  a  will,  they  cannot  re- 
cover as  heirs  at  law. 

The  effect  of  the  condition  is  next  to  be  considered.  By ' 
the  defendant's  counsel  it  is  insisted,  that  the  residence 
here  mentioned  w^  a  condition  precedent,  which  mtist, 
therefore,  be  perfomied,  or  complied  with,  before  the 
estate  can  vest.  There  are  no  technical  appropriate  terms 
to  distinguish  in  all  cases  between  conditions  precedent 
and  subsequent;  for  the  same  words  may,  at  different 
times,  make  them  the  one  or  the  other,  according  to  the 
different  intent  of  the  persons  who  create  them.  Cases 
temp.  Talbot,  184.  Pow.  on  Dev.  246.  We  should  be  in- 
clined to  regard  this,  if  valid,  as  a  condition  subsequent 
If  his  children  did  not  inhabit  the  town  of  Hurley  at  the 
testator's  death,  (which  was  the  case  with  only  one  of  them,) 
he  certainly  intended  to  afford  them  time  to  remove  there. 
The  estate,  then,  must  have  vested  immediately  on  the 
testator's  death,  liable  to  be  defeated  by  a  refusal  to  reside 
in  the  town  of  Hurley.  So  also  Arriantje  Dubois,  who 
alone  x)f  the  devisees  inhabited  the  town,  would  take  im- 
.  mediately  on  the  testator's  death,  but  might  forfeit  it  on  a 
removal.  Thus,  if  lands  be  given  to  a  person  on  condition 
of  executing  a  release  of  all  his  demands  against  the  devi- 
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flor'd  estate  within  three  months  after  his  decease,  this  is  a 
condition  sabsequent,  and  the  lands  vent  in  the  devisee,  to 
be  defeated  or  nOt,  according  to  what  maj  after  happen. 
Avdyn  v.  Ward^  1  Ves.  420.  But  it  is  not  very  neeeasarj 
to  fix  on  the  class  to  which  this  condition  bdoogs,  for  we 
1i)ink  it  roid,  either  because  of  its  repugnancy  to  the  estate 
devised,  or  as  being  highly  unreasonable,  or  for  its  uncer- 
tainty,  or  on  acoount  of  its  being  nugatory  and  inopera- 
tive, the  same  being  imposed  on  the  heirs  at  law,  without 
any  limitation  or  devise  oven 

It  is  repugnant  to  the  estate  created.  A  grant  or  devise 
in  fee,  on  condition  that  the  grantee  or  devisee  shall  not 
alien,  is  void.  5  Yin.  p.  102,  pi.  22.  Although  the  law 
permits  a  man  to  direct  what  shall  become  of  his 
[*868]  property  after  his  decease,  *and  even  to  annex 
conditions,  upon  the  performance  of  which  the 
*  party  designated  shall  enjoy  it^  yet  these  conditions  are 
not  highly  favored,  and  ought  not  to  lay  unnecessary,  or 
improper  restraints  on  an  heir.  In  this  light^  the  condi- 
tion under  consideration  is  not  to  be  endured ;  for  what  is 
it^  in  the  sense  of  the  defendant,  but  a  complete  prohibi- 
tion to  alien?  If  the  devisees  were  always  to  inhabit  the 
town  of  Hurley,  they  could  not  sell.  If  they  did,  were  the 
grantees  also  to  be  inhf^bitants  of  the  same  town  ?  Or 
were  the  devisees  themselves,  even  aftier  the  alienation,  to 
remain  there?  If  continuing  there  only  while  they  held 
the  estate  were  sufficient^  they  might  defeat  the  testator's 
intention,  by  parting  with  the  land  as  soon  as  that  situa- 
tion became  irksome  to  them,  unless  their  assigns  were 
forever  to  live  in  that  town,  which  would  not  only  be  a 
great  dog  on  its  alienation,  but  would  be  entailing  a  veiy 
unsual  condition  on  the  owners  of  this  property,  and  one 
that  was  too  have  no  end,  which  the  testator  had  no  right 
to  do. 

If  there  be  no  contradiction  between  the  devise  and 
the  condition,  or  unnecessary  restraint  on  the  devisees^  it 
Vs  to  absurd  and  unreasonable  to  be  countenanced.    It  is 
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absurd  for  any  man  to  compel  all  his  cbildren  to  live  uql 
a  small  country  village,  as  the  condition  of  enjoying  f^ 
piece  of  woodJand  lying  there.  A  thousand  better  situar 
tions  might  offer  for  obtaining  a  livelihood,  or  being  useful 
to  the  public,  and  when  from  caprice,  or  any  other  motive, 
choice  in  this  respect^  which  ought  to  be  free,  is  denied 
them,  courts  ought  not  to  be  very  solicitous  to  enforce  a 
direction,  which,  to  say  the  least  of  it,  betrays  more  of  a 
whimsical  disposition  in  the  testator,  than  of  that  sound, 
sense  and  understanding  which  he  professes  to  have  en- 
joyed when  he  made  his  will.  If  conditions  in  restraint 
of  marriage,  genercdlj/^  are  void,  as  being  against  the  rea.* 
son  and  policy  of  the  law,  we  do  not  perceive  why  one  so 
unreasonable  as  that  of  confining  a  man's  residence  to  a 
single  spot)  should  not  also  be  void.  Again,  it  is  too  un- 
certain  and  unintelligible  to  be  enforced.  What  precise 
ideas  are  to  be  affixed  to  the  terms, ' "  in  case  the  same  con- 
tinue  to  inhabit  the  town  of  Hurley  ?"  Is  the  expression 
equivalent  to  ^^90  long  asF^  We  read  of  an  estate  being 
granted  to  a  man  so  bng  as  he  was  parson  of  a  particular 
parish,  or  vJiHe  he  continued  unmarried,  or  until  he  had  made 
a  certain  sum  out  of  the  rents,  but  never,  until  now,  heard 
of  lands  being  granted,  infee-simph^  so  long  as  the 
grantee  ^should  continue  to  reside  on  or  near  the  [*354] 
property.  But  it  may  well  be  doubted  whether 
we  have  a  right  to  annex  to  these  terms  a  signification  so 
latitudinary.  In  case  a  man  continue  to  inhabit  a  particu* 
lar  spot,  does  not  necessarily  imply  that  he  is  always  to  do 
so ;  for  if  he  continue  there  only  a  year  after  the  testator's 
death,  it  will  be,  to  a  degree,  a  compliance  with  the  condi- 
tion.  Once  more ;  what  is  meant  by  "  continuing"  to  in- 
habit ?  Only  one  of  the  devisees  lived  in  Hurley  at  the 
date  of  the  will,  or  yhen  the  testator  died.  How,  then, 
were  they  to  continue  to  inhabit  a  place,  when  they  were 
not  there  at  the  time  when  the  condition  began  to  operate. 
But  if  they  all  lived  in  Hurley  when  their  father  died,  of 
what  duration  was  their  residence  there  to  be?    Was  it  to 
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continue  during  their  lives^  whether  thej  sold  or  not^-or 
would  a  shorter  continuance  there  answer  ?  Thus  we  per* 
oeive  some  difficulty  in  arriving  at  the  real  intention  of 
the  testator,  and  in  ascertaining  the  meaning  of  the  terms 
he  has  used,  or  the  extent  of  the  obligation  with  which  he 
intended  to  burden  his  children,  and  if  that  be^  in  any 
degree,  the  case,  it  is  a  good  reason  for  rejecting  the  condi* 
4ioQ  altogether. 

But  if  neither  repugnant  to  the  estate  deyised,  nor  ab- 
surd and  unreasonable,  nor  uncertain,  it  is  absolute! j  nu- 
gatory, and  becomes  void  on  account  of  the  persons  oa 
whom  it  was  to  operate.  These  are  the  right  heirs  of  the 
testator.  If  they  do  not  comply  with  this  injunction  of 
residence,  what  is  to  become  of  the  estate?  Why  i|  will 
still  be  theirs  in  virtue  of  their  relation  to  the  devisor ;  for 
neither  the  law,  nor  the  wil],  has  designated  any  other 
person  to  take  it,  or  to  avail  himself  of  the  forfeiture,  if 
any  accrued.  Whether  the  -devisee  of  the  residue  of  an 
estate  generally,  will,  in  any  case,  control  a  conditional 
devise  of  a  partieular  estate  before  given,  or  carry  the  same 
to  the  residuary  devisee,  if  the  condition  be  not  complied 
with,  is  not  now  worth  inquiring  into ;  £>r  the  manner  in 
which  the  residue  is  devised  by  this  wiU,  precludes  the 
possibility  of  such  a  construction,  for  the  premises  in  ques- 
tion are  expressly  excepted,  and  no  condition  whatever  is 
imposed  on  his  sons  Philip  and  Corneliua  The  testator 
certainly  intended,  if  any  thing,  that  all  his  children  should 
reside  in  Hurley,  and  not  any  one  in  particular.  If  so,  it 
is  absurd  to  suppose  he  would  absolve  Philip  and  Cor- 
nelius (and  that  by  mere  implication)  any  more  than  his 
other  children,  from  a  condition  which  he  had  already  an- 
nexed to  a  devise,  made  to  them  in  common  with 
[*8653  their  brothers  and  sisters.  We  *are  clearl}',  there- 
fore, of  opinion,  that  there  is  no  devise  over  by  this 
will  of  the  wood  of  the  patentees,  and  this,  in  a  case  like  this, 
renders  it  very  unimportant  to  ascertain  whether  ihe  con- 
dition be  valid  or  not,  whether  it  be  precedent  or  subse- 
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quent  in  its  nature,  or  whether  it  be  a  limitation  of  the 
estate  to  the  devisees,  so  long  as  thej  resided  in  the 
town  of  Hurley ;  for  if  there  be  no  devise  over,  they  'can» 
being  themselves  heirs  at  law,  forfeit  nothing  by  being 
elsewhere.  We  desire,  therefore,  it  may  be  understood, 
that  we  leave  it  optional  with  the  defendants,  to  regard 
the  words  under  consideration  as  a  good  and  valid  condi* 
tion ;  as  precedent  or  subsequent,  or  as  a  limitation,  and 
that  in  either  and  every,  case,  the  plaintiffs,  in  our  opinion^ 
are  entitled  to  judgment. 

It  may  be  subjoined,  that  there  are  no  words  in  this 
will  from  which  we  have  a  right  to  infer  the  testator  in- 
tended, that  those  of  his  children  who  inhabited  the  town 
of  Hurley  should  take  this  property  to  the  exclusion  of 
the  others.  If  such  were  his  desire,  he  has  not  indicated 
it  by  any  proper  expressions,  and  we  have  no  right  to  im- 
ply it. 

No  notice  has  been  taken  of  the  agreement  of  1767.  It 
may  furnish  a  clew  to  the  testator's  intentions,  but  still,  if  he 
has  not  expressed  them  by  apt  words  in  some  part  of  the 
will,  we  cannot  regard  them.  He  may  have  supposed  that 
his  children's  residence  in  Hurley  was  necessary  to  give 
them  a  right  to  the  use  of  his  own  land,  in  the  wood  of 
the  patentees,  which,  by  the  way,  was  incorrect,  for  that 
was  required  only  for  the  purpose  of  entitling  them  to 
carry  wood,  &c.,  from  the  separate  property, of  the  other 
proprietors ;  or  he  may  have  desired  to  avoid  the  penalty, 
which  he  supposed  would  attach,  if  he  disposed  of  his  lands 
to  any  person  not  residing  in  that  town.  This  is  probable ; 
but  the  same  answer  occurs.  He  ought  to  have  taken 
care  so  to  express  himself,  that  a  court  of  law,  without 
violating  its  own  rules,  or  disregarding  adjudged  cases, 
might  have  given  effect  to  his  intentions.  In  a  case  like 
this,  the  testator's  meaning  must  be  collected  from  the 
will  itself,  by  attending  to  the  several  parts  of  it,  and  com* 
paring  and  considering  them  together.  Without  examining 
whether  a  testator*s  manifisst  intent  may  not  control  the 
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legal  operation  of  words  which  he  may  iise,  (a  question 
once  greatly  agitated  in  Westminister  Hall,  in  the  celebra« 
ted  case  of  Perrin  r.  BlakCf)  it  is  sofficient  to  say  that  such 
intention,  if  it  existed,  does  not  appear,  as  it  did  in  that 

case,  by  plain  expressions,  or  necessary  implica- 
[*866]    tions,  from  other  parts  of  the  *will,  and  that  if 

we  attend  to  the  instrument  itself  without  any 
reference  to  the  agreement,  there  is  no  evidence  whatever 
of  the  intention  which  the  defendants  wish  to  establish,  or 
which  would  justify  a  construction  of  this  will  different 
from  the  one  which  has  already  been  given,  or  from  the 
legal  operation  and  effect  of  t^e  various  clauses  which  re- 
late to  this  subject  Upon- the  whole,  we  think  the  peti- 
tioners, Leah  Newkerk  and  Jannetje  Boosa,  entitled  each 
to  one  seventh  undivided  part  of  the  premises  in  question, 
and  that  the  plaintifis  must  have  judgment  accordingly. 

We  have  not  examined  another  question,  which  was 
agitated,  whether  the  plain ti£&  can  have  judgment  in  this 
action,  if  their  title  disclosed  at  the  trial  shall  appear  to  be 
different  from  that  set  forth  in  their  petition;  for  it  seems 
to  have  been  conceded  and  understood,  by  both  parties, 
from  the  manner  of  making  the  case,  that  in  the  event  of 
our  thinking  the  plaintiff  entitled  to  any  estate  under  the 
will,  whether  for  life  or  in  fee,  they  were  to  have  judgment. 

Thoufso;^,  J.  There  can  be  no  doubt,  I  think,  but  that 
all  the  interest,  whatever  it  might  be,  which  Cornelius 
Newkerk  held  in  the  premises,  must  pass  under  this  clause 
in  his  will  There  is  no  limitation  ovex  of  any  interest  to 
which  the  residuary  clause  can  apply.  Still,  however,  I 
am  unfortunate  enough  to  differ  from  the  court  There  are 
no  instruments  to  which  the  rule  of  construing  them  ought 
to  receive  a  more  liberal  application  than  those  of  wills. 
When  I  read  the  above  clause  in  this  will,  either  sepa- 
rately, or  connected  with  the  other  parts  of  the  instrument, 
I  can  devise  no  other  solution  of  the  testator's  intention, 
than  that  a  residence  in  the  town  of  Hurley  was  a  qualifi* 
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oatkm  necessary  for  the  devisees  to  possess,  in  order  for  the 
^tate  to  yeat  It,  therefore,  must  be  considered  in  the 
nature  of  a  condition  precedent,  which  it  is  incumbent  on 
the  plaintijOb  to  show  they  have  complied  with  befoVe  they 
are  entitled  to  take  under  this  wilL  Whatever  reason 
.the  testator  might  have  had  for  imposing  this  condition 
JM  immaterial.  There  is  nothing  unlawful  in  it,  nor  any 
thing  whereby  it  can  be  declared  void,  I  therefore  think 
ibat  po  estate  vests  in  the  plaintiff,  without  a  previous 
residence  in  the  town  of  Hurley,  and  of  course  that  they 
have  shown  no  title  to  thcr  premises. 

Judgment  for  the  plaintiff 


BoBiNSON  against  Thx  New  York  Insurakoe    [^367] 

COMPAKY. 

Under  an  agreement  to  pay  a  supercargo,  on  a  voyage  oat  and  home,  a  gran 
aam  out  of  a  return  cargo,  or  give  him  goods  out  of  it  to  that  amount,  at 
his  election,  in  oonaiderstion  of  which,  he  and  his  partner  engage  to  sell 
the  return  oargo,  free  of  commiasiona,  if  the  vessel  be  obliged,  on  her 
return,  to  break  up  her  homeward  voyage,  and  the  cargo  be  sold  at  the 
port  of  necessity,  paying  oommissions  to  merchants  there,  the  supercargo 
loses  his  compensation,  though  the  proceeds  of  the  homeward  caiigo  he 
partly  Invested  in  other  artides^  whldh  he  brings  bade,  and  if  a  policy  has 
been  effected  on  the  oommissions,  it  is  a  total  loss,  and  the  insurer  liable^ 
as  thare  is  no  zeoourse  agamst  the  owners  of  the  cargo. 

On*  a  policy  of  insurance  on  goods,  with  this  clause  un- 

'  derwritten :  ''  This  insurance  is  declared  to  be  upon  the 

interest  of  William  L  Bobinson,  being  the  allowance  made 

him,  as  supercargo,  as  per  agreement  made  with  the  owners 

of  the  ship  Maiy." 

^e  facts,  as  they  appeared  on  the  special  verdict  found 
in  the  case,  were  these :  The  plaintiff  being  part  owner  of 
the  ship  Mary  and  her  cargo,  contracted  with  the  other 
owners  to  go  in  her  to  the  East  Indies,  as  supercargo,  under 
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the  following  written  agreement:  "We  the  subscribers^ 
owners  of  the  ship  Mary,  iiaving  engaged  William  L  Bob- 
inson,  as  supercargo,  on  her  intended  voyage  from  hence 
to  Batavia,  and  possibly  to  Canton,  have  agreed,  in  con- 
sideration of  his  undertaking  and  executing  the  duties  of 
this  trust,  to  pay  him  ten  thousand  dollars  out  of  the  pro- 
ceeds of  any  cargo  the  ship  may  bring  from  Batavia,  or  to 
deliver  him  part  of  such  cargo,  to  that  amount,  at  the  cur- 
rent market  price,  on  arrival  here,  at  his  option.  But  if 
the  ship  should  proceed  to  Canton,  and  the  letter  of  credit 
with  which  he  will  be  furnished  should  be  availing,  we  in 
that  case  agree  to  pay  him  twelve  thousand  five  hundred 
dollars,  as  above,  otherwise  he  is  to  have  no  more  than  ten 
thousand  dollars,  the  same  as  if  the  voyage  out  had  termi- 
nated at  Batavia,  New  York,"  &c.  Signed  by  the  owners, 
and  the  house  of  William  and  Silvester  Robinson,  of  which 
the  plaintiff  was  one.  In  consequence  of  this  contract, 
the  plaintiff  and  his  partner  entered  into  one  with  the 
owners,  by  which  they  agreed,  "  in  consideration  of  the 
sum  to  be  paid  William  L  Bobinson,  to  take  upon  them- 
selves the  trouble  of  the  management,  and  sale  of  the  re- 
turn cargo,  from  Batavia,  or  Canton,  free  from  commission, 
subject  to  the  direction  of  a  majority  of  the  owners  of  the 
ahip  Mary." 

The  mutual  compacts  being  thus  concluded,  the  plaintiff 
insured  his  commissions  with  the  defendants,  showing 
them  at  the  same  time,  the  agreement  under  which  they 
were  to  arise,  and  shortly  after  departed  on  the  proposed 
voyage. 

The  vessel  having  safely  arrived  at  Batavia,  sold  ^ler 
outward  lading,  which  the  plaintiff  faithfully  in- 
[*358]  vested  in  a  return  cargo,  *and,  without  proceeding 
farther,  set  sail  for  New-York.  On  her  passage 
she  experienced  such  severe  weather  that  she  was  obliged, 
after  consultation  with  her  crew,  to  bear  away  for  St. 
Christopher's,  and  reached  that  port  in  a  very  disabled 
state.    There  it  was  deemed  necessary  to  have  a  survey 
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taken  upon  her,  and  for  that  purpose,  the  captain  and  super- 
cargo applied  for,  and  obtained,  a  warrant  firom  the  admi- 
ralty, upon  the  execution  of  which  she  was  ordered  to  be 
unladen.  Her  situation  was  then  found  to  be  so  bad,  that 
a  second  warrant  was,  in  a  similar  manner,  asked  for,  and 
granted.  Upon  this,  the  surveyors  thereby  appointed  made 
a  due  return,  on  oath,  "  that  having  accurately  and  care- 
fully examined  the  said  ship,  and  considered  of  the  repairs 
necessary,  they  were  unanimously  of  opinion  that  she 
could  not  be  repaired  for  the  full  value  of  her  when 
repaired,  and  that,  without  particularizing  her  several 
damages,  it  would  be  dangerous  and  unsafe  to  reload 
her  cargo,  and  proceed  with  her  on  her  voyage,  and 
that  to  repair  her  would  be  highly  detrimental  to  the 
interest  of  the  owners,  or  underwriters.  Thus  circum- 
stanced, the  captain  and  plaintiff  made  a  joint  applica- 
tion for  leave  to  sell,  which  being  accorded,  the  vessel 
and  cargo  were  sold  in  St.  Christopher's  under  the  direction 
of  the  plaiutifE^  by  merchants  there,  who  were  paid  their 
commissions.  The  plaintiff,  however,  bought  in  the  vessel 
on  account  of  the  owners,  and  invested  part  of  the  proceeds 
of  her  cargo  (as  the  laws  of  the  island  would  not  allow  of 
e:i^porting  it  in  any  other  bottom)  in  rum  and  molasses^ 
with  which,  being  a  light  and  buoyant  cargo,  she  arrived, 
after  some  trivial  repairs,  at  Kew-York,  in  the  spring  of 
the  year,  though  inadequate  to  the  voyage  at  any  other 
season,  or  with  her  original  lading,  xmless  at  an  expense  of 
more  than  her  value. 

The  owners  refuwng  to  pay  the  plaintiff  his  commisions^ 
the  present'  action  was  brought  The  abandonment  was 
admitted. 

T.  L.  Ogden^  for  the  plaintiff  The  interest  the  plaintiff 
acquired  in  the  cargo  depended  on  its  safe  arrival.  The 
object  of  the  insurance  was,  to  guard  against  any  peril 
which  might  prevent  the  arrival  of  the  subject  matter  out 
of  which  the  plaintiff's  interest  arose.  It  is  like  an  insa* 
ranee  on  bottomry.    If  the  vessel  never  reach  her  port,  the 
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aodecwriter  will  be  lUble ;  if  ihe  do,  he  will  be  es^tienited. 
The  same  prinoiple  goverqs  in  the  preseot  case.    As,  there- 

foie,  the  cargo  has  not  arrived,  the  plaintiff 's  claim 
[^S59]    Co  hia  commiasiona  ""^haa  been  defeated  by  an  aoci- 

dent  inauxed  againat,  and  the  policy  is  forfeited. 
To  know  whether  ihe  pli^intiff  ia  entitled  to  reoover,  we 
must  answer  this  question;  has  the  cargo  arrived?  For 
its  arrival  ia  the  teat.  The  policy  is  on  the  cargo,  depend- 
ing on  the  arrival  of  the  gooda.  The  written  memorandum 
does  not  affect  this  position.  *  It  is  within  the  principle  of 
Kemp  V.  Vignej  1  D.  Je  £.  804,  and  the  plaintiff  entitled  to 
recover  without  reference  to  the  contract.  By  the  terms 
of  it  ithere  can  be  no  recourse  against  the  owners,  for  it  is 
to  be  taken  in  connexion  with  the  agreement  of  the  {dain* 
tiff  and  his  partner  to  sell  the  return  cargo.  His  right 
•gainst  them  depended  on  precedent  conditions;  on  his 
^  undertaking  and  executing  the  duties  of  his  trust."  They 
were,  under  the  contract,  to  sell  ancT  invest  the  outward 
cargOy  and  from  those  duties,  when  performed,  resulted  a 
third,  the  aelling  of  the  return  cargo.  Till  these  were  aH 
discharged,  the  plaintiff  could  have  no  recourse  against  ihe 
owners.  Their  agreement  was  entire  for  a  gross  specific 
sum,  on  fulfilling  certain  duties.  They  have  already  pud 
commissions  in  St  Ohristopher's,  and  all  not  to  be  charged 
again  with  a  further  commission,  which  they  agreed  to 
pay  only  in  consideration  of  having  the  return  cargo  sold 
free  of  commission.  Are  they  to  pay  the  consideration  for 
a  service,  and  not  have  the  service  done  for  whidi  the  con- 
sidecatioti  is  paid?  The  advantage  to  be  derived  from 
having  the  return  cargo  sold,  without  a  charge  for  dispos- 
ing of  it,  was  considered  in  the  amount  of  what  they  agreed 
to  allow  the  plaintiff.  The  arrival  of  the  cargo  firom  Ba- 
tavia  was  contemplated  by  the  owners  as  a  condition  pre- 
cedent to  their  liability.  They  looked  to  profits  of  the  ad- 
venture to  enable  them  to  pay  so  laige  a  sum.  Of  this  the 
plaintiff's  right  to  be  paid  in  goods  is  aproo£    The  loss  of 
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these  very  goods  ia  an  interest  covered  hy  the  policy.    Aii 
they  are  lost,  the  insurer  is  liable  for  their  amount; 

Hoffman  and  Hanson,  contra.  The  case  referred  to  was 
on  a  wager  policy,  and  as  this  is  confeseiedly  one  upon  in- 
terest, the  authority  cited  cannot  apply ;  for,  wa^  it  a  wager 
policy,  a  technical  total  loss  would  give  no  right  against 
the  under wnter.  The  analogy  as  to  bottomry  does  not 
exist,  unless  the  plaintiff  can  make  out  that  he  is  entitled 
to  commissions  only  on  the  safe  arrival  of  the  cargo.  The 
present  claim  depends  on  this  question :  has  the  plaintiff  a 
right  to  commission  from  his  employers?  To  answer  this 
we  must  see  what  are  the  duties  of  a  superoatf;a 
To  sell,  invest^  and  relade,  *B^aweB,  48.  When  [*860] 
these  things  lyere  performed,  the  plaintiff's  right 
acorted ;  he,  therefore,  was  entitled  to  his  commissions  a* 
Batavia,  where  the  last  duty  was  dbchan^d.  'The  pay- 
ment in  New- York,  and  out  of  the  proceeds,  were  mere 
circumstances  not  of  the  substance  of  the  agreement,  but 
constituting  its  modal  part(a)  1  Pow.  on  Oont  267.  It 
is  urged,  however,  that  the  intention  of  the  parties  was  to 
make  the  right  to  the  commissions  contingent  on  the  event 
of  safe  arrival,  because  the  profits  of  the  adventure  were 
looked  to  as  the  fund  out  of  which  they  were  to  be  paid. 
Suppose  there  had  been  no  profits;  suppose  a  loss ;  or  a 
destruction  by  fire  after  arrival ;  or  a  bankruptcy  of  a 
vendee  to  whom  it  was  sold ;  would  these  have  taken  away 
the  plaintiff ''s  right  7  But  the  cargo  haa  in  fetct  arrived, 
for  the  proceeds  have  come  to  hand.  The  destructioil  of 
the  subject  matter  has  only  been  a  technical  one,  as  between 
insurer  and  insured ;  but  as  between  the  plaintiff  and  his 

employers  it  has  never  ceased  to  exist    The  crwnetrs  haive 

t 

(a)  Where  an  antooecleiit  debt  extita,  place  of  paymenft  la  only  o&tiUB- 
Biauce.  Pinckard  r.  fbwke^  S^lea,  416.  So  where  a  debt  is  created  bj 
the  contract  itself,  in  which  the  place  ia  appointed.  THa  IhOck  West-hdia 
Bompany  v.  Jacob  Sehior  SenH^^aes  Van  MMta,  1  Stra.  619.  AUitr,  when 
the  debt  artsei  from  wrtioee  nt  the  place.    So  note  the  diffeittio*. 
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bad  the  benefit  of  the  plaintiff's  services,  and  there  arises 
a  natural  eqaity  out  of  the  case,  directing  a  payment  by 
I     them  for  the  duties  he  has  performed. 

Baddiff,  in  reply.  The  argnnients  against  considering 
the  arrival  and  other  circumstances  mentioned  in  the  con- 
tract as  conditions  precedent,  are  founded  on  principles 
said  to  apply  to  the  general  rights  of  a  supercargo.  The 
contract  was  entered  into  to  supersede  those  rights  and 
create  others.  The  plaintiff,  to  obtain  a  large  compensa- 
tion, consented  to  its  being  contingent ;  and  to  protect  him- 
self against  that  contingency  he  insured.  The  authority 
from  Powell  speaks  of  time  and  place  being  modal,  where 
there  is  an  antecedent  debt,  upon  which  the  right  of  pay- 
ment is  founded ;  not  of  a  right  of  payment  to  arise  out  of 
a  debt  to  accrue  from  time  and  place,  according  to  an 
original  contract  As  to  the  cases  supposed,  thejr  are  not 
before  the  oourt 

Tompkins,  J.  delivered  the  opinion  of  the  court  It 
was  conceded  on  the  argument  of  this  cause,  that  the  plain- 
tiff had  an  insurable  interest ;  and  that  if,  by  the  agreement 
between  him  and  the  owners  of  the  ship  Mary,  he  could 
not  resort  to  them  for  the  payment  of  the  sum  therein  stipu* 
lated  for  his  compensation,  the  defendants  were  liable. 
Upon  the  construction,  therefore,  of  that  agreement  the 
event  of  this  cause  depends. 

By  the  terms  of  the  engagement,  as  well  as  by 
[*361]  the  contemporary  **acts  of  the  parties  evincive  of 
their  intention,  we  consider  th«  shipowners  dis- 
charged from  any  liability  to  pay  the  plaintiff  the  sum  agreed 
upon  for  his  compensation.  Instead  of  commissions,  as 
they  are  usually  understood,  a  gross  sum  is  agreoxl  to  be 
paid,  for  the  performance  of  the  duties  specified  in  the 
contract,  and  no  provision  is  made  for  a  pro  r(tta  compen- 
sation.. The  undertaking  of  W.  and  S.  Robinson  to  sell 
the  return  cargo  at  New-York,  without  any  allowance 
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therefor,  is  a  part  of  the  consideration  for  the  payment  of 
the  entire  sum  stipulated  to  be  paid  to  the  plaicti£ 

The  fund  out  of  which  the  plaintiff  was  to  be  paid  is  also 
prescribed  by  the  agreement,  viz  :  "  the  proceeds  of  any 
cargo  the  ship  might  bring  from  Batavia." '  The  arrival 
of  the  return  cargo,  therefore,  at  New- York,  so  that  the 
plaintiff  might  receive  his  earnings  out  of  its  proceeds,  or 
exercise  the  election  given  him  by  the  agreement,  to  re- 
ceive au  equivalent  in  goods  of  the  return  cargo  at  the  cur- 
rent market  price,  was  an  event  upon  which  the  owners, 
according  to  our  construction  of  the  agreement,  were  to  be- 
come responsible  for  the  ten  thousand  dollars. 

That  this  must  have  been  the  understanding  of  the 
parties  in  this  suit  appears  by  the  terms  of  the  policy.  If 
it  had  been  intended  to  insure  commissions  only,  which  the 
plaintiff  would  have  earned  upon  completing  the  purchase 
of  the  return  cargo,  there  could  have  been  no  necessity  foi? 
insuring  home,  which  is  done,  and  the  premium  thereby 
enhanced. 

The  return  cargo  did  not  arrive  at  New  York  j  and  of 
course,  the  fund  out  of  which  the  plaintiff  was  to  be  paid 
failed;  and  the  performance  of  the  duties  undertaken  by 
W.  and  S.  Robinson  (which  we  consider  a  material  part  of 
the  consideration  for  the  entire  compensation  to  be  paid  to 
the  plaintiff)  has  been  defeated  by  a  total  loss  of  vessel  and 
cargo.  We  are  therefore  of  opinion  the  plaintiff'  cannot 
have  recourse'  to  the  shipowners,  and  is  entitled  to  recover 
in  this  suit. 

Judgment  for  the  plainti£ 


sIq2  gasbs  in  thb  supremb  couet. 


Meredith  r.  Hinsdale. 


[*862]  *MKREmTH  against  HiNSDALK. 

If  by  the  laws  and  usages  of  any  ooantry,  an  L.  &  in  ink  be  usc^  to  instni- 
ments  instead  of  seals,  such  instruments  may  be  declared  on  in  this  state 
as  sealed  instraments ;  therefore,  debt  on  a  bond  will  lie  in  this  oourt^  on 
a  Penttsylvania  bond,  so  signed.  If  the  surname  in  aa  obligation  vaiy  ift 
the  spelling,  but  not  much  in  the  sound,  from  that  in  the  subscription,  the 
obligor  may  be  sued  by  the  name  be  has  signNl,  without  an  dUat  diciut 
as  to  the  name  in  the  deed. 


Debt  on  a  bond  executed  in  Pennsylvania.  On  pro- 
duction of  the  instrument,  it  appeared  that,  instead  of  being 
sealed  with  wafer  or  wax,  there  was  an  ink  seal,  or  mark 
in  ink,  of  L.  S.  in  the  hcua  sigilli^  and  that  in  the  body  of 
the  deed  the  obligor  was  described  by  the  name  of  Hins- 
dall,  but  in  the  signature  it  was  spelt  Hinsdale,  by  which 
name  he  was  sued.  A  yerdict  having  been  taken  for  the 
plaintiff  by  consent,  with  an  agreement  to  enter  a  nonsuit 
if  the  opinion  of  the  court  should  be  against  him,  the  case 
was  submitted  to  them  without  argument  on  these  points; 
1.  Whether  an  action  of  debt  can  be  maintained  on  an  in- 
strument not  sealed  ;(a)  2.  Whether  the  defendant  ought 
not  to  have  been  sued  by  the  name  in  the  body  of  the 
bond? 

(a)  Debt  was  brought  in  the  0.  B.  in  England,  upon  a  bond  executed  in 
Hie  same  manner  as  that  in  the  text;  it  was  uiged  that  the  action  coold 
Bot  be  maintained,  as  the  declamtlon  was  in  the  usual  form  of  those  on  bonds, 
averring  it  to  have  been  made  and  sealed  by  the  defendant,  and  containing 
the)2sual|m/€ri;  without  deciding  the  point,  the  court  recommended  the 
defendant  to  accede  to  the  terms  which  the  plaintiff  had  proposed,  of  taking 
Judgment  without  costs,  and  the  suit  was  compromised  accordingly.  Adam 
T.  Kerr,  1  Bos.  k  PuIL  860.  But  the  principle  of  MeredUk  r,  IRnadale  has 
been  yery  much  shaken  by  the  decision  in  Warren  v.  Lffneh,  5  Johns.  Rep. 
23 f|  in  which  asauimpnt  was  held  to  be  maintainable  on  a  note  with  an  ink 
teal  made  in  Yirginiai  though  it  was  in  evidence  that  such  notes  were  there 
regarded  as  sealed  instruments.  A  different  construction  on  actions  of  this 
sort  appears  to  be  entertahied  in  Westminster  Hall  On  a  bond  executed 
in  Scotland,  by  thalaws  of  which  country  it  is  assignable^  and  treated  as  a 
€ho8e  in  action^  the  assignee  may  brmg  aaawnpsit  inius  r.  Dunkp,  8  D.  it 
R596. 


iXBAjnr,  rsttiTiitT,  laoi. 


IforidMkv. 


Ji^dbMT^T.  J^toAoU,  S  Bjer,  279,  vw  ciM  for  tbe  (fe* 
foB^kaat    ikTief  v.  Ihmt^  S  D.  &  £.  696,  for  tlie  plaintiffi. 

LtviNGfiTOif,  J^  delivered  the  opinion  of  the  court.  The 
principal  question  is,  shall  an  instrument  purporting  to  b« 
&  bc^,  and  ia  ita  uraal  fona  and  terms,  delivered  also  as 
the  mdser'a  deed,  not  be  considered  as  a  q>eoiaU7i  because 
IJ^  L.  S.  are  affixed  ta  bia  neme  instead  of  being  seale4 
vitk  wax  or  wafer  ? 

Bowers  anoint  the  use  of  seals,,  as  a  mark  of  authen>» 
tioty  ta  instrumented  may  be,  or  to  whatever  cause  their 
odfin  may  be  ascribed,  it  is  certain  that  in  modern  times 
a  private  seal  ia  not  regarded  as  evidence  of  trutib,  or  of 
belonging  to  the  party  to  whose  signature  it  m  affixed,  but 
tbftt  men  promiseuously  use  each  other's  seals  without  at*' 
te»tion  to  the  impression  or  coat  of  arms.  Thus^  it  ia  no 
eommon  tlung  to  see  a  seal,  eontaining  the  device,  arma^ 
aad  perhaps  name,  of  oae  person,  used  to  authenticate  the 
instrumen/t  of  another*  If  it  be  not  necessary,  then,  that  ia 
asaling  a  deed^  the  grantor  ahodid  affix  his  own,  but  may 
adopt  the  seal  of  a  stranger,  why  should  it  be  exacted  that 
the  materials  on  which  the  impression  is  mede  should  be 
of  wax,  wafer,  or  of  any  other  particular  composition  ? 
Why  should  not  any  impression  or  mark  answer  as  well  aa 
the  common  mode  of  sealing,  provided  it  be  durable,  whe- 
ther it  be  stamped  on  the  paper  itself,  or  on  something 
laid  upon  it,  if  it  be  made  as  a  solemn  act  of  confirmation, 
and  deliberately  acknowledged  as  the  seal  of  the  party 
making  it  ?  Wlty,  then,  may  not  izik,  the  mark  of 
ew^hidi  will  last  full  as  long  as  any  made  on  wax  [*Sd8J 
or  wafers,  be  used  as  well  as  they  7  Bul^  without 
giving  an  opinion  on  a  point  not  befpre  us,  and  which 
might  seem  to  encourage  an  innovation  in  the  mode  of 
sealing,  we  all  think  that  this  instrument  being  executed 
in  Pennsylvania,  according  to  the  law8(a)  and  usages  of 

(»)  Wliich  were  prored  at  the  trial  hj  the'  teetlmoiijof  a  ooonsellor  at  kw 
raridiiig  in  Pennsjlvaniai  • 
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which  state,  sectioned  bj  a  deciBion  of  its  supreme  ocmrt| 
such  form  of  sealing  is  as  valid  to  coostitttte  a  deed  or  spe- 
cialty as  if  wax  or  wafer  had  been  applied,  it  ought  to  be 
received  as  sach  here,  and  of  course,  that  an  action  of  debt 
will  lie  on  it  in  this  court 

On  the  other  pointy  which  regards  the  misnomer^  we  think 
there  is  no  essential  difference  between  the  name  in  the 
bond  and  the  one  bj  which  it  is  subscribed.  The  variance 
arises  from  a  little  misspelling,  which  produces  scaroelj  anj 
change  in  pronunciation.  The  sound  of  both  names  is 
nearly  alike.  In  the  case  cited  from  Dyer,  an  entire  wrong 
christian  name  (John  for  William)  was  inserted  in  a  bond, 
which  the  obligor  had  signed  by  his  true  baptismal  name, 
and  by  this  he  was  sued,  but  it  was  there  held  that  he 
should  have  been  arrested  by  the  name  in  the  bond,  with 
an  alias  dicius  as  to  the  name  by  which  it  was  executed. 
This  may  be  good  law,  but  as  the  reason  and  common 
sense  of  it  are  not  very  palpable,  and  as  this  is  not  the  case 
of  a  wrong  christian  name,  but  of  a  trifling  misspelling  of 
a  surname,  we  do  not  think  it  presents  any  obstacle  to  our 
giving  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff 


Jackson,  ex  dmn.  Donaldson,  againsi  Luoett. 

The  book  of  the  judge  of  the  oourt  of  probates,  oontainiDg  the  record  of  the 
probate  of  a  will,  may  be  given  in  evidence  in  ejectment,  if  it  be  proved 
that  the  original  will  is  lost  Poplope*8  Ol,  and  fimr  ehains  on  eadiside 
of  it^  to  a  pond  of  water,  over  the  mountains,  and  four  dwins  round  it^  are 
in  the  grant  of  Staats  patent  The  west  line  of  Staats  patent  is  a  line 
twenty  chains  from  the  river  Hudson,  from  the  northwest  oourse  of  the 
patent  to  the  head  of  the  Assinnapaiodc,  not  in  a  straight  Ihie^  but  in  such 
a  tine  as  that  some  part  of  tlie  river  may  from  every  point  of  the  line  be 
within  20  chains^  though  other  parts  may  be  iUrthetftom  it 

Ejsothent  for  lands  in  the  county  of  Orange,  claimed 
hy  the  plaintiff  under  the  Bear  Hill  patent,  and  bj  the 
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defendant  under  the  one  to  Staats.    The  facts^  as  they  ap^ 
peared  on  the  case  made,  were  these: 

In  1712,  a  patent  was  panted  to  Samuel  Staats  and  his 
heirs  forever,  of  a  certain  tract  of  land  in  the  county  of 
Orange,  ^'  Beginning  <on  the  west  side  of  Hudson's  Tiver, 
just  against  Anthony's  Nose,  at  the  mouth  of  a  small  rivu* 
let,  called  by  the  Indians  Assinnapainck,  and  thence  up 
Hudson's  river,  as  it  runs,  a  northeast  course  two  hundred 
chains,  which  is  about  four  chains  to  the  northward  of 
Prince's  Falls,  thence  up  into  the  woods  northwest 
twenty  chains,  to  the  ^mountain,  thence  along  the  [*S64] 
said  mountain  parallel  with  Hudson's  river,  to  the  . 
head  of  the  said  Assinnapainck,  thence  down  the  said  rivu« 
let,  as  it  runs,  to  Hudson^s  river  to  the  place  where  it  first 
began,  tog^her  with  a  small  rock  isle,  and  a  small  piece  <^ 
boggy  meadow,  called  John  Canton  Hook,  all  which  to* 
gether  contain  four  hundred  acres,  English  measure,  aU 
rocks  and  stones,  very  little  timber  or  firewood,  bounded 
to  the  south  by  the  widow  Gourtland  or  Assinnapainck 
rivulet,  and  the  pond,  west  by  the  mountains,  north  by 
land  unsurveyed,  and  east  by  Hudson's  river,  together 
with  a  small  slip  of  land,  four  chains  broad  on  each  side 
of  a  fall  of  water  that  falls  into  a  small  run  of  water  that 
comes  into  Hudson's  river,  just  below  the  meadow,  at  the 
said  John  Canton  Hook,  and  up  against  the  stream  of  the 
Bsid  fall  of  water,  over  the  top  of  the  said  mountain,  to  a 
pond  of  water,  and  round  the  said  pond,  keeping  still  the 
said  breadth  of  four  chains  broad" 

In  174S,  a  patent,  since  called  the  Bear  Hill  patent^ 
issued  in  jbvor  of  Richard  Bradley,  the  then  attorney-general 
for  *'  a  certain  tract  or  parcel  of  land,  lying  and  being  in  the 
county  of  Orange,  on  the  west  side  of  Hudson's  river,  (and 
within  the  bounds  of  the  land  formerly  granted  to  one 
Captain  John  Evans,  the  patent  whereof  has  since  been  var 
cated,  and  the  lands  reassumed,)  beginning  on  the  north 
side  of  a  certain  brook  or  creek  in  the  Highlands,  called 
Poplope's   Kill,   (fidling   into    Hudson's  river,  opposite 
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Antbony'B  Nooe^)  where  the  line  of  tbe  west  bounds  of  tht 
land  there,  formerl  j  granted  to  Samael  Staats,  crosses  the 
■wd  brook  or  creek,  and  nms  tbenoe  iu»tb  twenty-eight 
degrees  east,  along  the  said  line  Ibor  chains,  then  nofUi 
fiftj*five  degrees  west  ibrtj  nine  ohain%  then  west  thirtj^* 
one  chains,  then  south  one  hundred  and  seventeen  chains^ 
to  a  certain  creek  (or  run  ot  water)  on  the  west  side  of  a 
eartain  meadow  called  Saliaburj  meadow,  then  down  alo^g 
ihe  said  creek  (or  ran  of  water)  as  it  runs  to  Hudson's 
river  aforesaid,  then  up  along  tbe  said  nyer,  as  il  ruae^  to 
ike  said  lands  granted  to  Samuel  Staats,  then  along  the 
bounds  there  of  the  same  lands  to  tbe  place  where  this 
tract  first  began,  containing  eight  buudred  acres  besides  the 
wsual  allowanoe  for  highways,  in  which  laat-mentioned 
^paot  of  land  all  the  said  Bear  Hill,  and  part  of  the  said 
Foplope's  Sail  (or  Creek)  and  part  of  Ihe  lands  th^eto  ad* 
joining,  remaining  yet  unpatented,  are  inoludod."  Bradley, 

by  lease  and  release,  for  good  consideration,  con* 
[*S66]    veyed  *to  one  Boger  Tomiddns  the  Bear.  Hill 

patent)  '^  saving  and  excepting  all  the  said  Pop- 
lope's  Kill,  or  brook,  and  all  tbe  falls  of  water  therein,  and 
all  those  lands  which  lie  on  eadi  side  of  the  said  Poplope^s 
Kill  or  brook,  within  the  distance  of  four  chains  and  a 
half  from  the  said  kill  or  brook,  all  the  way  the  same  runs 
through  the  above  released  land^  or  any  part  or  pared 
thereof  Some  time  after  executing  the  above  conveyance 
Bradley  died,  having  first  duly  made  and  published  his 
will,  in  which  he  made  no  particular  mention  of  the  {de- 
mises, but,  after  some  specific  legacies^  '*  devised  all  the 
rest  KL*i  residue  of  his  estate,  both  real  and  personal,  i|hat- 
soevcr,  to  his  wife,  Elizabeth  Bradley,  with  full  power  and 
authority  to  grant  and  convey  the  lee-simple  thereof/'  In 
May,  1760,  Elizabeth  Bradley,  hy  bargain  and  sale,  recit- 
ing the  deed  from  her  husband  to  Tompkins,  and  the  re* 
servation  therein,  in  consideration  of  five  shillings,  ecmveyed 
m  totidem  veriis,  to  William  Donaldson,  the  father  of  the 
lessor  of  the  phintifl^  the  Foplope's  Kill  and  land  on  each 
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ode  of  it,  as  the  same  were  reserved  in  the  release  of 
Richard  Bradley.  The  patents  being  admitted,  the'plaintiff 
ntbreif  at  the  trial  of  the  cause,  to  establish  the  will  of  the 
testator,  by  the  reoord  of  the  probate  in  the  book  of  the 
jttdfije  of  the  ooart  of  probates,  and  showed  by  eyidenee 
that  the  original  will  oould  not  be  found  either  in  the  office 
of  the  surrogates  of  New  York  or  of  Albany,  An  objec- 
tion to  the  reception  of  this  testimony  was  made  and  over- 
ruled. The  conveyance  to  Donaldson  was  then  substan> 
tinted,  and  the  plaintiiF  called  a  witness  who  testified,  thai 
if  a  straight  line  parallel  to  the  Sudaon,  or  northeast  course 
ef  the  Staate  patent,  was  run  from  the  termination  of  the 
northwest  coarse  to  the  head  of  the  Assinnapainck,  Bradley's 
grant  would  indnde  the  premises  in  question,  but  then  the 
line  would  cross  the  Poplope's  Kill  at  only  about  five 
dudns  fi!om  tiie  Hudson's  river.  That  John  Canton  Hook 
is  an  island  to  the  north  of  Prince's  Falls,  on  a  meadow  of 
about  five  acres^  which  joins  the  land  adjacent  to  Prince's 
Falls.  That  no  other  lands  were  known  by  that  name^  and 
that  a  part  of  the  defendant's  imfMrovements,  which  were  im 
his  possession,  were  more  than  20  chains  from  the  Hudson, 
or  the  mouth  of  Poplope's  EilL  This  the  plaintiff  insisted 
was  not  the  run  of  water  mentioned  in  the  Staats  paten^ 
and  the  premises  being  on  the  Poplope's  Kill,  passed  by 
the  grant  to  Bradley,  and  being  reserved  in  the. 
deed  to  ^omptdna,  were  afterwards  conveyed  to  l*866i\ 
Ae  father  of  the  lessor  of  the  plaintiff  by 
Elisabeth  Bradley,  to  whom  they  were  devised  by  the  resi* 
duary  clause  in  the  will  of  her  husband.  The  defendant 
adduced  testimony  tending  to  show  an  adverse  possession, 
which  it  is  nnneoessary  to  detail,  and  itom  the  €^enoe  of 
OM  witnesi^  who  said  Jdin  Oantoa  Hook  extended  to  the 
flsonth  of  the  Poplope^s  Kill,  contended  tbe  premises  were 
within  the  liMte  of  the  subsidiary  grant  in  the  Staate 
pi^nt^  the  run  of  water  Acre  mentioned  being  the  Pop* 
lepers  Kill,  and  that  the  line  to  be  ran  from  the  end  of  the 
northwest  course  of  the  Staats  patent,  ought  to  be  n  Im 
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parallel  to  the  Hudson,  in  all  its -sinaositieSy  so  as  to  be  al* 
ways  twenty  chains  distant  from  the  river.  The  judge 
baying  charged  for  the  defendant,  the  jury  found  a  verdict 
in  his  favor,  and  that  the  Poplope's  Elill  was  the  streant 
contemplated  in  the  Staats  patent,  by  whieh  fourchains  on 
each  side  that  stream  were  graated. 

(hlcfen  moved  to  set  aside  the  verdict,  as  being  against 
evidence.  He  argued  from  the  impossibiUty  of  running 
the,  west  line  of  Staats  patent  exactly  parallel  to  the  sinuo- 
sities of  the  Hudson :  and,  with  respect  to  the  propriety  of 
receiving  the  record  of  the  probate  of  Bradley's  will,  he 
laid  down  these  positions :  When  an  original  instrument  is 
not  found,  where  by  law  it  ought  to  be,  it  must  be  presumed 
to  be  lost  That  slight  evidence  of  the  loss  of  a  paper  is 
sufficient  Livingston  v.  Rogers^  1  O&ines^  Cases  ii^  £nt>r, 
27.  That  there  is  a  distinction  between  the  reccM^  of  the 
probate,  and  the  probate  or  letters  testamentary,  which  are 
no  more  than  a  copy  of  that  record.  The  first  is  evidence, 
tSie  second  not.  See  Doe  v.  (hheri^  2  Campb.  889,  evidence 
of  the  original  will  being  lost,  (he  probate  held  inadmissible 
to  prove  ita  contents.  1  Gilb.  Law  Bv.  by  Loft,  70 ;  Pow. 
on  Dev.  706  j  Skin,  174  r  1  Ld-  Baym.  781. 

Smithy  contra,  insisted  that  the  pro(^  of  the  loss  of  the 
original  will  was  not  sufficient,  and  that  the  west  line  of 
the  Staats  patent  must  be  nowhere  less  than  20  chains 
from  the  Hudson.  The  plaintiff's  construction  is»  therefor^ 
erroneous,  and  the  verdict  of  the  jury  conclusive. 

Spencer,  J.  delivered  the  opinion  of  the  court  In  our 
view  of  this  case,  it  is  unnecessary  to  enter  into  minute 
donsideration  of  the  evidence  as  to  the  adverse  possession 
of  the  defendant,  or  the  situation  of  John  Canton  Hook,  or 
the  probabilities  whether  Prince's  Falls  or  Poplope's  Kill 
were  intended  by  the  subsidiary  grant  in  the  Staats  patent. 
The  premises  in   question   lie  on  Poplope's  EiU,.  and 
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it  appears  to  us  the  plaintiff  failed  *in  the  out-  [*867] 
sety  in  locating  the  premises  within  the  patent  to 
Bradley.  The  will  we  consider  as  properly  in  evidence. 
The  &ots  proved  were  sufficient  to  induce  a  presumption 
of  the  loss  of  the  original,  and  on  the  authority  of  the  case 
of  Livingston  v.  Bogen,  decided  in  the  court  for  the  cor- 
rection of  errors,  when  evidence  sufficient  to  induce  the 
presumption  of  a  loss  of  a  deed  is  exhibited,  either  parol 
proof  may  be  given  of  the  contents,  or  a  copy  may  be  re- 
oeived.  We  are  satisfied,  therefore,  as  to  the  plaintiff's 
deduction  of  title,  and  shall  rest  our  opinion  solely  on  his 
locating  that  title.  Staats  patent  is  the  anterior  one,  and 
must  be  first  satisfied.  It  begins  at  the  mouth  of  the  As- 
sinnapainck,  and  then  runs  up  the  river,  as  it  runs,  four 
chains  to  the  north  of  Prince's  Falls,  then  into  the  woods 
northwest  twenty  chains  to  the  mountains,  then  along  the 
said  mountains  parallel  with  the  river  to  the  head  of  the 
Assinnapainck,  then  down  the  same  to  the  place  of  begin- 
ning. The  plaintiff's  surveyor,  to  ascertain  this  tract,  ran 
a  straight  line  from  the  termination  of  the  twenty  chains 
mentioned  in  Staat's  second  course,  to  the  head  of  the  As- 
sinnapainck, disregarding  the  expressions  in  the  patent, 
which  required  him  to  consider  the  twenty  chains  as  termi* 
nated  at  the  mountains,  and  to  run  along  the  mountains, 
and  parallel  with  the  river.  It  is  in  vain  that  the  plaintiff 
proved  that  some  part  of  the  defendant's  possessions  were 
more  than  twenty  chains  from  the  river,  because  the  dis- 
tance of  chains  is  to  be  rejected  where  an  object  is  pointed 
ouf^  and  because  too  in  running  lines  parallel  with  a  river 
it  is  only  requisite  that  the  distance,  where  that  is  to  con- 
trol, should  be  such  that  the  river  in  some  one  point  is  not 
fhrther  off  than  is  required.(a)  In  other  words,  the  west 
line  of  Staats  patent,  without  reference  to  the  mountains, 
if  run  parallel  with  the  general  course  of  the  river,  might. 


(a)  Atlis,  ItT.    The  nme  principle  adopted  in  the  location  of  the  Hoeiok 
patent    Jaekioik  eao  derik  Quaekenbfuh,  v.  Jkimk, 
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in  4dine  ptacei^  be  «t  a  greater  di^noe  thaa  tlie  twenlj 
chains,  and  still  be  eoiveotly  ran.  In  cmr  opmioii,  1iiei*> 
Jofe,  the  plaintiff  whollj  Med  in  showing  himself  entitled 
lo  any  part  of  tbe  knds  in  ibe  defendanl/B  posKasioa.  As 
to  the  fact  whether  the  Fcfdope -a  £ill  was  the  ran  of 
water  intended  in  the  seoood  tract  gTanCed  to  Staata,  it  wna 
«  question  fiiirly  anbmitted  to  the  jnrj,  and  the  court  can 
see  no  reason  finr  disturbing  their  y«rdiet  in  that  nespect. 
On  the  whole,  we  are  dearly  of  opinion  tiiat  on  no  prin* 
^ipie  is  the  plaintiff  entitled  to  a  new  triaL  He,  ther^bre 
Askes  nothing  by  has  motion. 

New  trial  reftued. 


£*S68]      •Jackson,  ex  dem.  Jackway  and  Busseli^ 
fl^ftTuf  Stiles;  Williahb,  tenant 

XrapaiB6iilM«dyBMedaefeBdttitini960t«ieBt»ftBd  k^p«iilortli#  wif  l» 
•Toid  terrioe  of  the  ea  «a.  against  the  casual  ejector,  the  eoort  wSl  snat 
a  role  to  show  caose  why  an  attadiment  should  not  issue,  of  whidi  senrioe 
al  the  house  of  the  defendant  will  be  sufficient. 

It  was  ruled,  that  if  a  peraon  be  admitted  to  defend  on 
payment  of  eosts,  and,  after  entering  into  the  oonseot  nde^ 
keep  out  of  the  way  to  avoid  being  served  widhi  a  oopy  of 
the  ea.  so.  against  the  casnal  gector,  a  rale  will  be  granted 
to  show  eanae  why  an  attachment  should  not  go  againi* 
him,  and  that  service  of  that  rule  at  the  ddimdant's  honss 
shall  be  suiBei^t. 
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JKam  y.  fiooMd. 


Eans  and  EukNS  c^«n5<  Scofixld. 

frUie  endonement  of  a  firm  be  stated  ia  a  dedaKtlon  on  a  bill,  or  wAa  le 
be  made  to  Ibeoi,  as  petsone  ^'  laing  the  name^  slgrle^  a&d  firm,"  endoraed, 
WDd  thnt  Ihe/  "  eadereed  the  said  Heto^  the  proper  haadwriChig  of  one  ef 
them,  in  their  aaid  copartnership  name,  styles  and  firm,  being  to  noli 
endonement  snbacribed,"  it  is  good  on  general  demurrer.  To  proTont  a 
demurrer^s  being  overruled  as  fiivolous,  there  must  appear  a  color  ibr 
opposition;  it  is  not  enough  for  counsel  to  merely  say  he  will  oppose 
When  a  reason  for  not  noticing  for  the  first  day  of  term  appears  on  the 
&oe  of  the  record,  there  need  not  be  any  excuse  shown  by  alfidatlt 

The  declaration  in  this  case  stated  the  endorsement  of 
a  promissory  note  to  a  firm  whose  surnames  only  had  been 
used,  in  the  following  manner :  '^  to  certain  persons  using 
the  name,  style,  and  firm  of  Willoughby  &  Weston,"  and 
it  afterwards  stated  their  endorsement  to  the  plaintifb 
thus:  *'  And  the  said  persons  so  using  the  name,  stfle,  ftnd 
firm  of  Willoughby  k  Weston  endonfed  the  said  note,  llie 
proper  handwriting  of  one  of  them,  in  their  said  copartner* 
ship  xiarae,  style,  and  firm,  being  to  such  endoiaeownt 
mibscribed."  To  this  the  defendant  put  in  a  gmenl  de- 
murrer. 

MopkinSf  on  a  notice  of  motion  Ibr  the  11th,  moved  to 
overrule  it  as  fKvolous,  and  claimed  on  that  aocoimt  a 

priority  to  other  causes  entered  for  argument,  u 

Oxines,  contra,  insisted,  that  the  right  of  bringing  on  a 
demurrer,  in  preference  to  other  causes  set  down  for  argu- 
menl^  applied  only  to  cases  where  no  oppositioQ  was  mftde. 
ITChbc  Y.JfJTat/,  ante,  100,  in  August,  last  That  at  aM 
events  the  notice  was  bad,  being  for  the  11th  instead  of 
Che  first  day  of  term. 
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HopIdnSf  in  reply.  The  demurrer  book  was  not  made 
up  till  the  first  day  ;(a)  the  captionr  is  of  this  term. 

JPar  Ouriam.    By  the  opposition  of  the  case  cited,  is  not 

intended  the  mere  saying  of  counsel  that  they 

[*869]    oppose ;  it  must  *be  such  as  has  at  least  a  color 

or  resemblance  of  reality.    The  notice  could  not 

be  for  the  first  day.    It  appears  by  the  record  thai  it  was 

not  till  then  that  there  was  a  joinder  in  demurrer. 

Judgment  for  the  plainti£ 

N.  B. — ^It  was  ruled  iu  this  case,  that  where  the  reason 
of  not  noticing  for  the  first  day  of  term  appears  on  the  taao^ 
of  the  record,  no  affidavit  in  excuse  need  be  made. 


FuRKAN  against  Raskin. 

JL  fntamary  note,  payable  on  demand,  if  negotiated  by  the  payee  a  loag 
time  alter  made,  is.  in  the  hands  of  hia  endorsee,  subject  to  all  the  eqnitiea 
to  which  it  would  hare  been  liable  in  the  bands  of  the  payee  himselt 
What  shall  be  a  reasonable  thne  for  demanding  payment  of  a  note  payw 
able  on  demand,  is,  when  the  fiiots  «re  agreed  on,  matter  of  law.  If  a 
debtor,  for  the  benefit  of  all  creditors,  give  to  tmstees  a  bond  to  tba 
amount  of  all  his  debts,  on  which  Judgment  is  reoovered,  and  he  after- 
wards give  a  note  to  an  individual  creditor  for  the  amount  of  his  separato 
debt,  such  note  will  be  satisfied  by  such  creditor's  disobarging  the  debtor 
fiXHn  execution  on  the  Judgment  issued  at  the  request  of  the  creditor,  and 
the  assent  of  the  trustees  to  the  discharge  will  be  implied.  A  plea  in  bar, 
admitting  the  note  declared  on,  cannot  depart  ftom  the  verme  in  the  deda- 
ration,  and  need  not  therefore  give  one.  In  all  oases  of  demurrer,  if  it  be 
20t  A  frivolous  one,  the  court  wiU,  even  after  Judgment  pronounced,  give 
leave  to  withdraw  it»  and  plead  issuably,  if  asked  for  during  the  term  ia 
which  judgment  was  given. 

Ok  DEKusitEB.  The  plaintiff  declared  against  the  d^ 
fendant^  as  maker  of  a  promissory  note,  dated  on  the  19ih 

(a)  The  time  at  which  a  question  on  demurrer  shall  be  deemed  to  arias^ 
shaU  be  the  day  the  Joinder  was  reoelred  by  the  party  demurtii^.  SdBol^ 
Jan.  1799.    Oole.  Oa.  14. 
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of  July,  1798,  payable  on  demand  to  William  Buckle  or 
order,  and  by  him,  on  the  same  day,  endorsed  to  the  plain- 
tifC  To  this  the  defendant  pleaded,  Ist  Kon  assumpsit, 
2d.  The  statute  of  limitations ;  3d.  That  he  was,  on  the  first 
day  of  January,  1793,  indebted  to  Buckle  in  the  sum  for 
which  the  note  was  made,  and  oa  that  day  executed  a  bond 
to  Anthony  Franklin,  Joseph  Bird,  and  Edmund  Prior,  for 
£9,000  for  and  on  account  of  the  money  due  to  Buckle, 
and  of  all  other  debts  which  he,  the  defendant^  owed ;  upon 
which  bond  the  obligees,  in  April  term,  1793,  recovered 
judgment  against  him,  averring  that  the  note  was  made 
and  delivered  to  Buckle,  for  the  same  sum  of  money  as 
Was  due  to  him  on  the  first  of  January,  1798,  as  aforesaid, 
that  the  judgment  exceeded  the  amount  of  everything 
owed  by  ihe  defendant^  that  the  above  sum  due  to  Buckle 
was  pa;rt  of  the  £9,000,  for  which  debt  Buckle,  did,  on' the 
first  of  August^  1798,  accept  the  judgment  in  full  satis&o- 
tion,  and  on  the  next  day  caused  a  ea.  mk.  to  be  sued  out 
thereon,  upon  which  the  defendant  Was  taken,  and  was 
afiierwards,  on  the  first  of  January,  1795,  by  consent  of 
Buckle,  discharged  therefrom,  since  which  time  he  negoli- 
ated  the  note  to  the  plaintiff. 

Demurrer  inde^  assigning  for  causes,  Istw  That  the  de* 
fisndant  did  not  allege  that  the  bond  of  the  first  of  Janu* 
ary,  1798,  was  given  and  executed  at  the  r^uest  or  by  th^ 
consent  of  Buckle,  nor  that  it  was  agreed  between  ihem 
that  the  bond  should  cancel  the  debt  due  from  the  defend* 
ant  to  Buckle;  2d.  That  it  did  not  appear  that  the  bond 
was  executed  to  Franklin,  Bird,  and  Prior,  as  trustees  fpr 
the  creditors  of  the  defendant  generally,  or  for  Buckle  in 
particular ;  8d.  That  it  appeared  the  note  was  made  aftei 
the  execution  of  the  bond  and  judgment  entered  thereon ; 
4th.  That  the  note  being  negotiated,  and  negotiated 
to  the  plaintiff,  cannot  be  defeated,  *or  controlled  [*870] 
by  any  agreement  between  the  defendant  and 
Buckle ;  6th.  That  the  judgment  was  alleged  to  have  ex- 
ceeded the  whole  amount  of  the  debts  owing  by  the  de- 
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fisndan^  but  it  ia  aot  alleged  that  the  sum  inaerled  in  tlie 
oonditioa  of  the  bond  exceeded  the  same ;  6th.  That  tha 
plea  ia  ancertaini  arguxoentativei  not  iauuable^  and  wanta 
fomi* 

Harisan^  ia  support  of  the  demurrer*  Though  the  whole 
plea  is  defective  and  informal,  I  shall  confine  mjaelf  to 
that  alone  which  is  matter  of  substance.  The  declaration 
states  a  note  payable  on  demand.  The  plea  sets  forth  oer* 
lain  transactioqp^  and  datea^  ''since  which  time"  the  note 
wms  ne^gotiated.  As  between  the  maker  and  payee,  these 
things  might  be  material,  but  against  an  innocent  endorsee^ 
for  «  valaable  consideration,  they  can  have  no  effect  The 
note  is  of  a  nature  which  cannot  be  supposed  to  be  dis* 
honored  afler  any  lapse  of  time  short  of  the  statute  of  limi- 
tations. There  is  no  period  fixed  by  law  for  the  present- 
ment of  notes  payable  on  demand.  When  left  with  the 
payee,  after  the  circumstances  relied  on  by  the  defendant| 
it  ^labled  the  holder  to  pass  it  away  in  the  course  of  bust- 
nesfl^  and  if  so  done,  it  is  good  against  the  malcer.  The 
cases  to  the  oon^ary  arise  on  notes  payable  after  date,  and 
if  negotiated  beyond  the  period  when  due,  the  law  allows 
a  presumption  that  they  have  been  dishonored.  But  there 
is  nothing  on  this  instrument  to  show  any  such  time  had 
passed.  Therefore,  on  this  plea,  the  court  cannot  decide 
what  is  a  reasonable  time  tcyr  the  negotiation  of  this  note. 
It  is  a  fact  which  ought,  under  the  direction  of  the  oourt| 
to  have  been  submitted  for  the  determination  of  the  jury* 
The  custom  is,  to  ooasider  these  notes  binding  till  de- 
nanded.  Admitting,  therefore,  that  the  taking  in  execu* 
tion  and  subsequent  discharge  would  have  been  a  satisfoe- 
tion  of  the  aote^  as  between  Buckle  and  Haskin,  the  point 
to  be  tried  is,  when, was  it  negotiated?  Was  it  within  a 
nawmable  period  ?  This  was  the  fact  that  ought  to  have 
been  laid  before  the  court  with  all  the  circumstances  which 
would  have  made  it  triable.  Time  and  place  ought  to  have 
been  shown.    The  latter,  because  there  ought  to  be  a  plaee 
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fiKK&  wbenoe  tbe  veaue  would  arise.  6  Mod.  212 ;  8  Sftlk. 
881.  The  plea  oooseqaently  is  bad  altogether.  Il  may  be 
•aid  that  tbe  venue  laid  ia  the  declaration  cannot  be  de- 
parted from.  This,  boweyer,  doea  not  supersede  the  neces- 
sity of  laying  a  venue,  though  it  be  the  same.  This  being 
a  defect  in  substance  is  available  o^  though  not  specially 
assigned. 

EJxr,  contra.  The  special  causes  are  not  true  i  [*871j 
therefore,  the  whole  turns  on  the  general  deoAurrer. 
We  contend,  1.  That  the  acceptance  of  a  bond  or  higW 
security  merges  and  extinguishes  a  note ;  2.  That  the  dis- 
charge of  the  defendant  from  execution^  by  the  consent  of 
Buckle,  satisfied  the  judgment;  8.  That  the  maker  of  a 
promissory  note  payable  on  demand^  having  satisfied  il^ 
may  urge  that  satisfaction  against  a  holder  taking  it  long 
after  made ;  in  shorty  that  on  this  point  there  ia  no  differ- 
ence between  a  note  payable  on  demand^  and  one  pay- 
able after  date.  On  the  firat  point,  Boadea.  v.  Baame$^  1 
Burr.  9. 

Kknt,  Ch.  J.    Go  to  your  third  point 

RUcer.  In  Banhg  v.  tJolwell,  cited  1  D.  &  K»  Buller,  J. 
in  an  action  by  the  holder  against  the  maker  of  a  promis- 
sory note^  endorsed  eighteen  months  after  it  was  made,  al- 
lowed the  defendant  to  show  the  eonsideiation  was  illegal, 
aad  nonsttiled  the  plaintiff,  though  no  privity  was  brought 
bome  to  him.  This  is  because  a  perscm  tbus  taking  a  note 
leoeives  it  subject  to  all  the  eqiuties  the  maker  may  be 
entitled  to.  This  principle  is  acknowledged,  in  Chitty, 
114,  to  be  applicable  equally  to  cheeks  and  bills  payable 
OB  demand  Lord  Eenyon,  in  Boehan^  v.  Sterling^  7  IX  Is 
IL  480,  admits  he  (Nice  thought  these  was  a  distinction,  in 
this  respect,  between  paper  payable  on  demand^  and  thai 
whicli  is  so  after  date ;  but,  he  adds,  "  on  further  conside- 
ration, I  do  not  think  ttiat  distinction  weH  fovmded;*^    In 
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Hcuhin  y.  Seaman^  (sinoe  reported  2  Johns.  Cas.  196)  Jana- 
ary,  1801,  this  court  reoogoized  the  aame  doctrine.  The 
only  difference  between  the  cases  is,  that  the  one  cited  was 
on  a  sealed  note.  As  to  the  venut  the  exception  cannot 
hold. 

Hariaon^  in  reply.  Where  the  instrument  is  payable  on 
demand,  the  negotiation  must  be  attended  ii^th  suspicious 
circumstances^  even  thpugh  the  transfer  be  long  after  the 
date,  in  order  to  allow  of  any  equities  against  the  holder. 
If  the  paper  be  payable  after  date,  the  time  for  which 
drawn  being  expired  is  in  itself  a  cause  for  suspicion.  It 
is  from  thence  to  be  presumed  the  bill  or  note  has  been 
dishonored.  When  the  payment  is  on  demand,  this  im- 
plication  cannot  arise  on  the  face  of  the  instrument^  and 
circumstances,  therefore,  must  be  called  in.  In  the  case 
before  Buller,  J.,  which  was  only  a  nisi  prius  decision,  the 
judge  told  the  jury  they  ought,  from  the  evidence,  to  pre- 
sume against  the  plaintiff.  (Buller,  J.  nonsuited  him.) 
With  the  distinctions  now  laid  down  all  the  English  au- 
thorities will  be  reconciled.  Had  there  been  a  verdict^ 
then  indeed  the  objection  as  to  the  want  of  a  venue 
[*372]  *would  not  hold.  But  as  this  is  a  case  of  de- 
murrer, it  is  not  helped  by  the  statute  of  jeofailS| 
and  must  be  &tal  against  the  defendant 

KsNT,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
two  objections  to  this  plea,  which  require  consideration, 
are,  1.  That  the  plaintiff  being  an  innocent  endorsee  with- 
out notice,  is  not  affected  by  the  transactions  which  took 
place  between  Buckle  and  the  defendant ;  2.  That  there  is 
no  wnue  in  that  part  of  the  plea,  alleging  the  time  when 
the  note  was  negotiated.  As  to  the  first,  it  is  a  general 
rule,  that  a  note  payable  on  demand  must  be  presented  for 
payment  within  a  reasonable  time,  or  it  will  be  considered 
as  a  note  out  of  time,  and  dishonored.    Chitty,  114^  146.(a) 


(a)  Wliftt  iluU  be  a  NMonabto  time  depends  on  the  oromnstaDees  d  the 


ALBLVT,  VSBBUABT,  1808.  872 

Vnrman  t.  HMkiB. 

What  is  a  Teasonable  time  is  a  question  of  law,  if  the  fiictB 
be  agreed  on.  Tindal  v.  Broumy  1  D.  &  K  168.  In  the 
present  case  we  are  to  assume  it  as  a  fact^  that  the  note  was 
not  negotiated  to  the  plaintiff  until  after  the  first  of  Janu- 
ary, 1796 ;  or  near  eighteen  months  firom  the  period  when 
it  was  given.  This  fiu^  is  averred  in  the  plea,  and  of 
course  admitted  by  the  demurrer.  This  lapse  of  time 
must  clearly  be  considered  as  placing  the  note  in  the 
situation  of  oi\e  due,  and  dishonored,  and  as  imposing  on 
the  endorsee  the  same  risk*  No  person  of  common  pru* 
dence  will  take  such  a  note  without  inquiry  concerning 
the  occasion  of  its  being  so  long  outstanding,  and  it  is  in- 
cumbent  on  him  to  satisfy  himself  that  it  is  good.  He 
takes  it  on  the  credit  of  the  person  from  whom  he  receives 
it  The  case  of  Banks  v.  OolweBj  cited  in  3  D.  &  EL,  is  in 
point.  The  judge  in  that  case  allowed  the  maker  to  im- 
peach the  consideration  as  being  a  note  negotiated  after  it 
was  due,  and  sufficiently  suspicions  to  throw  the  risk  on 
the  endorsee.  This  decision  of  Buller,  J.  was  cited  and 
sanctioned  by  the  court  of  K.  B.  in  the  case  of  Broum  r. 
Daviesy  8  D.  &  E.  80.  If  the  defendant  here  be  allowed  to 
set  up  the  same  defence  as  he  would  have  done  if  Budde 
was  the  defendant^  the  facts  stated  in  the  plea  constitute  a 
valid  defence.  They  are  embraced  by  the  decision  of  this 
court,  in  the  case  of  Seaman  v.  HaJcin^  January  term,  1801, 
in  which  a  plea,  containing  the  same  facts  in  substance  was 
held  good.  It  was  there  determined,  that  as  a  cestuy  que 
trusty  had  affirmed  the  trust,  accepted  the  judgment  in  satis- 
fieu^ion  of  his  debt,  and  exercised  the  power  of  it  by  dugrg* 


otse.  Where  a  note  payable  <m  demand  to  order  wts  made  in  England,  and 
the  maker  remoyed  to  this  atate^  it  wts  held  that  a  transfer  and  aotioa 
braoght  within  a  jear  wts  not  such  a  lapse  of  time  as  place  the  instrament 
in  the  sitnation  of  a  dishonored  note.  Sendridts  r,  Mtah^  1  Johna  Bepi 
819.  Bat  where  a  note  wts  drawn  in  this  state  payable  to  bearer  on  demand, 
and  negotiated  two  months  and  a  half  after  its  date^  the  period  wts  roled 
■ollflleDt  to  let  in  the  equities  of  tbe  maker  against  the  payee,  as  a  < 
to  an  action  hy  the  endonee.    lam  t.  JDwM%  7  Johns.  B«p.  70. 
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ittg  the  defendant  in  execolieiD,  and  afterwards  duobargiDg 
kisiy  tke  assent  of  (he  trustees  wm  to  be  ittteaded. 
[*878]  Ob  the  second  point,  that  the  want  *af  a  vemte  ha 
that  part  of  the  plea  which  avers  the  time  of  tho 
endorsenient,  ia  a  defect  in  sabstance^  and  bad  on  demurrer^ 
without  being  ^)ecially  assigned,  we  are  of  opinion  it  is^  in 
the  present  case,  but  matter  of  form ;  because  the  plea  can- 
not yaiy  from  the  place  in  the  deelarataon,  when  the  natnre 
of  the  defence  does  not  otherwise  require  it.  S  Lev.  118  ; 
OoQi.  Big.  tit  Pleader,  E.  4.  As  the  defendaini  must, 
tberefoie,  have  followed  the  ventie  of  the  plaiDtifi^  it  ap- 
pears to  me  it  can  only  be  matter  of  form,  and  is  not  es* 
sential  to  the  right  of  the  case,  on  whidi  depends  the  dia* 
tbction  between  matter  of  form  and  matter  of  substaiuee. 
Hob.  2SS»  Judgment  ought,  therefore,  to  be  for  the  de- 
fondant.. 

Baman.  We  have,  tjien,  to  ask  lea:?e  of  the  court  to 
withdraw  the  demurrer  and  take  issue  oa  the  &oL 

SiHT,  Ch.  J.  Take  it ;  for  it  is  allowable  in  all  cases 
whore  the  demurrer  is  not  frivolous,  if  applied  for  in  tha 
same  term. 

Judgment  for  the  defendant,  with  leave  to  wi^dukw 
the  demurrer  and  {dead  issnably. 


FOMBOT  €igmn9t  FRSffFON. 


Tbii  oowt  -will,  on  motton,  order  a.writ  directing  the  judges  of  tbe  ooaunon 
jleas  to  aame  in  and  aokiiowledge  thieir  aoAls  to  »  bill  of  exoepUons 

Ik  error  on  a  bill  of  exeeptions  from  the  common  pleaa^ 
The  plaintiff  had  not  assigned  errors,  and  after  the  return 
of  a  9cire  facias  ijmre  execuHonem  rum^  moved  for  leave  to 


Van  Dpren  v.  Walker. 

take  out  a  writ,  orderiDg  the  judges  of  the  court  below  to 
come  ia  and  confess  or  deny  their  seal,  and  that  in  th6 
meantime  all  proceedings  by  the  defendant  should  be 
stayed.  Ordered  accordingly,  and  that  the  judges  appear 
s^  tjhe.  City  Hall  of  the  city  of  New  York,  on  the  first  day 


Van  Doren  against  Walker. 

If  it  iq>pear  from  a  return  to  a  certiorari  that  the  jury  retired,  and  nothing 
is  aaid  arboat  a  constable's  being  sworn  to  attend,  them,  it  is  a  fktal  omis- 
sion, not  to  be  supplied  \>j  intendment 


In  Error  on  ccrtioraru 

Qady^  for.  the  plaintiff.  The  return  does  not  state  that 
aiuy  constable  was  sworn  to  attend  the  jury,  though  it  is- 
e-vident  they  retired. 

Van  Vechtenj  contra.    As  no  improper  practice 
is  alleged,  *and  it  does  not  appear  a  constable,  was    [*874] 
not  sworn,  the  court  will  intend  it  was  done. 

Per  Ourtanu  As  nothing  is  said  about  a  constable's 
being  sworn,  or  having  charge  of  the  jury,  the  court  can- 
not supply  it  by  intendment  There  are  no  words  in  the 
return  to  intend  by.  We  might  as  well  intend  an  issue 
joined,  or  a  venire  when  nothing  is  stated.  The  justice 
must  state,  as  the  writ  requires  him,  all  his  proceedingSi 
the  whole  history  of  the  suit  When  a  proceeding  so  es- 
sential is  omitted,  we  cannot  consider  it  as  done. 

Judgment  reversed,^ 
(a)  See  toL  1,  671,  Tlu  Feopk  y.  Judge$  qf  0.  R  Jor  Waafdngton  Cbtml^ 
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Low  T.  HaUett 


Low  against  Hallett. 

In  an  action  for  use  and  oeoapatioD,  the  court  will  cbango  the  oemM  to  tht 
oounty  where  the  house  is,  if  all  the  defendant's  wttnesses  reside  there 
and  the  plaintiff  do  not  show  he  has  any,  as  the  action  is  Ibunded  on 
priyitj  of  contrsct^  and  is  tranntoiy  in  its  nature. 

« 

Ok  a  motion  to  change  the  venue  from  New  York  to 
Ontario,  in  an  action  for  use  and  occupation,  the  defendant 
swore  all  his  witnesses  resided  in  the  latter  county,  where 
the  house  was  situated. 

Hoffman  resisted  it  because  the  action  was  transitory,  and 
on  ah  affidavit  by  the  plaintifT,  stating  his  case  to  rest  on 
written  receipts,  and  an  agreement  executed  in  New  York. 

Per  Curiam.  Take  the  efiPect  of  your  application.  The 
papers  may  be  more  easily  transferred  to  Ontario,  than  the 
witnesses  carried  to  New  York.  The  plaintiff  does  not 
show  he  has  a  single  witness  where  his  venue  is  laid,  and 
the  action  being  founded  in  privity  of  contract,  not  of 
estate,  is  of  course  transitory. 

Motion  granted. 


Spencer  against  Httlbert. 

In  a  transitoiy  action  the  defendant  is  entitled  to  ohange  the  vmu$  to  where 
his  witnesses  reside,  unless  the  plaintiff  show  he  has  witnesses  elsewhere. 

SiKONDS  moved  to  change  the  venue  to  Onondaga^  on 
affidavit  by  the  defendant,  that  witnesses,  which  his  coun- 
sel advised  were  material  for  him,  resided  there. 
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Wilber  y.  Day. 

WilUamSj  contra.    The  action  is  for  goods  gold  and  de- 
livered in  Hudson,  where  the  plaintiff  lives. 

Per  Curiam,  Here  is  special  matter  in  addition  to  the 
common  affidavit,  and  in  such  a  case,  unless  •  the  plaintiff 
will,  by  affidavit,  state  that  he  has  one  or  more  witnesses 
•residing  elsewhere  than  in  the  county  where  the  venue  is 
moved  for,  the  court  will  order  it  to  be  changed.  It  is  just 
and  reasonable,  where  the  plaintiff  has  no  witnesses  out  of 
the  county  where  the  venue  is  moved  for,  that  we 
should  grant  the  application  *even  though  the  [*376] 
action  be  goods  sold  and  delivered,  or  other  tran- 
sitory  matter. 

Venue  changed. 


WiLBEB  against  Day. 

In  wror  on  eefHorarif  the  oosta  of  only  the  general  aasignmeni  to  be  allowed. 
If  the  error  be  from  a  clerical  mistake  in  transcribing,  and  it  be  assSgned 
for  error,  but  the  defendant  do  not  apply  to  amend  till  a^r  aigoment^  ft 
will  not  be  allowed  without  payment  of  co0t8.(a) 

SnfONDS,  for  the  plaintiff.  A  rule  was  last  term  ordered 
to  show  cause  against  the  amendment  allowed  in  August 
la£ft  Ante,  p.  189.  But  on  search  no  rule  has  been  en- 
tered ;  am  I,  then,  to  show  cause  against  what  does  not 
exist? 

Ar  Ouriam.  We  remember  that  a  rule  was  granted, 
and  you  yourself  cannot  have  forgotten  it.  Cause,  there- 
fore, must  be  shown. 

Simonds.    By  the  decision  of  August^  the  ooort  pro- 
is)  See  on^  lie,  n.  (a.) 
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Wilber  t.  Day. 

DQupced  the  error  for  which  thej  reyersed  the  judgment  to 
be  matter  of  substance.  The  determination,  then,  has  been 
on  the  merits,  and,  therefore,  neither  by  the  statute,  nor 
the  common  law,  can  an  amendment  be  allowed.  W^" 
man  \,  Intuen^  Barnes,  9 ;  Saunders  t.  Lmar\  8  S^lk.  81, 
is  in  point  In  error  from  the  court  of  Northampton,  the 
record  removed  ^eAprcKfpiumfuit  instead  oi jprcBoqptum  esi. 
in  the  venire,  and  meases  instead  otmisis  The  draft  below 
was  right,  but  as  it  was  only  a  priyate  paper,  the  court  re- 
fused to  amend  the  record  by  the  draf^  though  it  was,  as 
in  the  present  case,  sworn  to  be  right  below.  Philips  t. 
Suishj  Cro.  Jac.  13,  shows  that  misprision  in  substance  is 
not  amendable.  If,  however,  it  be  ruled  otherwise,  then 
all  costs  must  be  allowed.    Foster  y.  BlackweU,  Barnes,  7 

Ooldj  contra.  The  courts  have  in  modern  days  been 
very  liberal  in  amendments,  and  have  allowed  them  after 
argument  and  judgment  on  the  point  agitated.  l\ppei  r. 
May,  1  Bos.  &  Pull.  411 ;  GriffiOis  v.  EyUs,  ibid.  418 ;  De 
iSymonds  v.  Shedden,  2  Bos.  &  Pull,  153;  Morris  v.  Langdoik, 
ibid.  284 ;  Brigden  v.  Parhes,  ibid.  424 ;  tSiarj>  v.  Stacye, 
Barnes,  6;  Mayo  v.  Archer^  1  Stra.  513;  even  in  case  of  a 
special  verdict  Smilh  v.  FuVer,  2  Stra.  786.  Tyiierever 
there  is  any  thing  to  amend  by,  the  court  will  permit  the 
amendment  asked.  Oreen  v.  Bennel,  1  D.  &  E.  782.  Its  allow- 
ance is  in  the  discretion  of  the  court  This  is  a  pnqper 
case,  for  the  assignment  is  in  a  matter  known  to  be  unJarue; 
not  arising  on  the  facts,  but  on  transcribing  the  record,  and 

after  eerUorari  brought  It  appears,  therefore^  thai 
[*376]    when  it  was  sued  out  *there  was  no  actual  erron 

The  favor  of  the  court  will  not  surely  be  denied 
in  a  ease  originally  right ;  which  continued  so  when  the 
plaintiff  took  his  exceptions^  and  is  become  otherwise  only 
by  an  ex  poet  facto  circumstance,  never  relied  on,  nor  even 
contemplated  by  him. 

Krnt,  Ch.  J.  What  do  you  say  as  to  the  costs  why 
they  should  not  be  paid  up  to  this  day  7    The  amendment 
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Kftixkoly  ordered  said  nothing  as  to  them.  iToti  have  made 
an  moorrect  returiL  Your  excuse  is  tliat  it  was  a  mistake. 
1b  thiB  a  reason  for  not  paying  costs  lip  to  this  time?  Sup- 
pose the  question'  had  arisen  in  August  term. 

OpJcL  I  readily  agree  that  amendments  are  generally  on 
payment  of  costs.  But  circunistances  create  exceptions. 
In  CromweU  v.  Orwnsden^  1  Ld.  Baym.  886,  the  formal  con- 
clusion of  a  special  verdict  was  rectified  without  costs. 
Where  justice  and  equity  is  against  the  party  wishing  to 
avail  himself  of  an  error,  costs  are  remitted.  Therefore, 
where  to  a  sham  plea  the  plaintiff  filed  a  bad  replication, 
an  amendment,  without  costs,  was  allowed  after  demurrer 
argued.  Sotomqns  v.  Lyon^  1  East,  869.  It  was  done  in 
De  J^numds  v.  Skedden,  2  Bos.  &  Pull.  153,  and  Bell  v.,  De 
Oosia^  ibid.  446,  though  no  such  special  reason  existed.  The 
only(a)  reason  why  costs  are  given,  is  on  a  supposition  that 
there  was  error  when  the  writ  was  sued  out  Wilkinson  v. 
Meyer^  8!  Mod.  282.  As  that  was  not  the  case  costs  ought 
not  to  be  allowed. 

SimondSf  in  reply.  The  whole  reliance  as  to  being  ex- 
cused costs,  is  on  the  defendant's  having  made  a  correct 
draft.  Suppose  a  correct  plea  drawn,  and  an  insuffident 
one  filed,^  would  it  prevent  costs  on  a  demurrer,  that  the 
defendant's  counsel  had  a  good  draft  at  home  ?  He  ought 
to  look  at  what  is  on  file.  Besides,  the  record  shows  this 
error  was  assigned  twelve  months  before  the  case  was 
argued.  Why  did  not  the  defendant  then  move  to  amend? 
If  the  inattention  of  the  defendant  give  occasion  for  error, 

(a)  By  the  common  law  amendments  were  allowed;  but  then  the  party 
was  to  pay  a  fine  for  leaye  to  amend,  (like  a  fine  pro  UemUia  coneordandi,)  an 
amercement  being  doe  to  the  king  for  ill  pleading.  By  the  statate  of  ICarl- 
bridge  it  was  enacted,  that,  de  ecetero  faue  'turn  aqnantur  pro  pMire  ptad- 
tamdo;  that  is,  for  leaye  to  amend  yitiona  pleading ;  as  therefore  the  statute 
took  away  the  fine,  bat  the  grieyanoe  was  still  the  same  to  the  opposite  side, 
which  before,  on  the  principle  of  nano  Kt,  pro  eodom  ddietct,  pmki  dtM^ 
leceived  no  compensation,  it  was  held  bat  reasonable  to  give  oosta  when 
the  ofTenoe  would  otherwise  go  unpunished. 
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it  can  be  rectified  onlj  at  his  expense.  In  Bees  y.  Morgan^ 
8  D.  &  E.  849,  the  defendant  in  replevin,  after  a  verdict  for 
him,  and  damages  to  the  amount  of  the  rent  daimed  in  his 
cognizance,  neglected  to  have  found  either  the  amount  of 
the  rent  in  arrear.  or  the  value  of  the  cattle  distrained; 
ihiS)  as  being  the  inevitable  consequence  of  the  verdict, 
was  permitted  to  be  amended  by  entering  a  judgment  j!>ro 
reiomo  habench.  The  court,  however,  ordered  it  on  pay- 
ment of  costs.  Such,  it  is  presumed,  must  be  the  decision 
here. 

[*S77]  *Per  Curiam.  We  think  the  justice  ought  to 
have  leave  to  amend  his  return,  in  respect  of  the* 
oath  administered  to  the  constable  who  had  charge  of  the 
jury.  This,  however,  though  on  payment  of  costs,  must  be 
of  those  on  the  general  assignment  of  errors  only , (a)  and  of 
the  costs  subsequent  to  that  assignment,  down  to  the  giviQg 
of  the  opinion  of  the  court  in  August  last  In  making  up 
the  paper  books,  therefore,  costs  on  the  general  assignment 
of  errors  are  to  be  allowed,  rejecting  the  long  list  of  the 
other  errors  assigned.  But  as  the  defendant  has  given  oo> 
casion  for  this  application,  the  plaintiff  may  discontinue 
without  costs;  neither  party  to  have  any  costs  against  the 
other  on  the  mo  tions  to  amend.(i) 

Bule  absolute. 


Brandt,  ex  dem.  Walton,  against  Ogden 

Priori^  of  aigament 

It  was  ruled  in  this  cause  that  if  a  public  officer  inform 
the  court,  that  the  situation  of  a  county  is  such  as  to  re- 

(a)  This  was  afterwards  taxed  by  Kent.  G.  J.,  at  4  t(Aio, 
(p)  That)  it  is  presamed,  means  dnoe  August 
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quire,  for  the- sake  of  the  peace  of  the  people,  a  deciaion  on 
the  point  contained  in  a  case,  it  will  take  preference  of  all 
others  on  the  calendar. 


Bbeyobt  against  Sayre  and  Hubd. 

If  an  inquest  be  taken  whUe  the  parties  are  endeavoring  to  oompromiae,  in 
oonseqnenoe  of  a  meeting  appointed  fdr  that  purpose^  it  will  be  set  aside. 

Boyd  moved  to  set  aside  the  inquest  taken  in  this  canse, 
on- an  affidavit,  stating  that  the  day  on  which  the  canse  was 
set  down  for  trial,  one  of  the  defendants,  who  was  merely 
a  surety  for  the  other,  sent  a  message  to  the  plaintiff,  by 
which  he  requested  a  meeting,  to  settle  the  suit  if  possible, 
in  consequence  of  which  an  appointment  was  made  for 'the 
evening,  in  order  to  try  to  compromise,  but  during  the 
course  of  the  day  the  inquest  was  taken* 

Bar  Ownam.    Take  your  mbtion. 

Inquest  set  aside. 


AN0NYH0U& 
Motion  oa  a  IHToloas  plea  like  that  on  a  friTdoos  demurar. 

It  was  ruled,  that  a  motion  to  overrule  a  firivolous  plea, 
and  be  at  liberty  to  enter  a  de£ftult  as  if  no  plea  had  been 
filed,  has  the  same  preference  as  motions  on  frivolous  de* 
murrenit 
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Steliibach  t.  Ogden.— ICayor  of  Kew  York  t.  Sondi. 


[*878J  *SrKiNBACH  against  Ooden. 

A  case  ie  nol  ntAj  for  ugument  if  the  pointi  be  nol  in  writing^  «iid  if  onl^ 
onllj  itoted,  the  ooart  will  ikot  suffer  it  to  be  brooghi  on. 

In  the  case  made,  the  points  relied  on  were  not  specified, 
but  merelj  stated  by  the  opening  counsel. 

Per  Curiam.  Yon  are  not  entitled  to  bring  on  the  ail- 
ment The  points  should  have  been  reduced  to  writing, 
and  this  not  merely  for  the  benefit  of  the  court,  but  of  all 
parties.  ^ 


TfilC   MATOft  AKD  COBPORATION  OF  NSW-YOBK  ogatTM 

Sakds. 

If  a  defendant  petition  the  mayor  and  ooi^Kwation  of  New  York,  for  relief  in 
a  suit  bj  them  on  a  penal  or^U&anoe^  daring  the  pendency  of  whk^  a 
debinlt  and  Jndgment  thereon  be  entered,  they  will  be  set  aaide^  especially 
if  any  thing  like  merits  appear. 

Pendleton  moved  to  set  aside  a  de&ult  and  judgment 
obtained  on  a  penal  ordinance  by  the  corporation  of  the 
city  of  New-York,  directing  the  defendant,  as  owner  of  cer- 
tain vacant  lots,  to  fill  them  np.  The  affidavit  read  denied 
his  being  owner.  It  also  set  forth  that  the  defendant  had, 
on  that  ground,  applied  by  petition  to  be  relieved,  but  be- 
fore any  answer  was  given,  and  whilst  the  a{^lication  was 
pending,  the  default  and  judgment  were  entered. 

Hanson  contended  that  as  the  proceedings  were  regular, 
the  petition  ought  not  to  have  the  effect  of  suspending  them. 
The  fiict  relied  on,  as  an  excuse,  was  a  legal  defence,  and 
might  have  been  pleaded  if  true. 
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r   I 

Per  Curiam.  The  proceedings  complained  of  took  place 
wliile  a  petition  was  pending,  and  there  is,  therefore,  some- 
thing of  surprise.  In  addition  to  this,  there  are  in  effect 
merits  disclolfed.    Let  the  de&idt  and  judgment  be  set 

Motion  granted. 


pATBicfc  against  Hallkit  and  Bowins. 

There  may  be  judgment  as  in  case  d  nonamt  for  not  proceeding  to  a  second 
trial  A  miaapprehension  of  the  practice  on  a  point  not  settled  will  excnaa 
from  the  nsoal  ooata  on  stipulating. 

MonoN  for  judgment  as  in  the  case  of  nonsuit  fbr  not 
going  to  trial. 

BiffjlSj  resisted,  because  the  cause  had  been  once  tried, 
and  our  act,  (1  Bev.  Laws,  868,)  being  like  that  of  the 
English,  required  the  same  construction,  under  which  it 
was  held  a  plaintiff  could  not  be  nonsuited  for  not  trying  a 
second  time.    If  we  are  wrong  we  are  ready  to  stipulata 

Per  Curiam.  We  have  no  doubt  of  the  pow^r  of  the 
court  to  nonsuit  on  a  second  trial  A  plaintiff 
who  has  once  tried  *his  cause,  after  which  the  ver-  [*879] 
diet  is  set  aside  and  a  new  trial  awarded,  is  bound 
to  tty  again,  and  again,  if  necessary ;  and  if  he  did  not,  the 
defendant  may  apply  for  a  nonsuit.  But  the  English  prac* 
tice  has  misled,  and  our  own  has  not  been  perfectly  settled, 
the  plaintiff  may  stipulate  and  without  costs. 

Motion  denied  on  stipulating  and  oosts. 

Toil.  XL  68 
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Bogera  T.  Ghuriflon.— Skhart  t.  Deftrmii. 


BoGEBS  agianst  Gabrison. 

Thoagh  a  cftuae  has  been  on  the  day  docket  in  New  Toik,  /et  the  noa 
attendance  of  counsel  to  try  it  may,  under  cironmstanoefl^  be  an  excnaa 
for  not  allowing  judgment,  aa  in  caae  of  nonauit 

This  cause  had  at  last  New- York  sittings  been  set  down 
for  trial  on  the  day  docket^  but  firom  some  little  confusion, 
as  to  the  suits  that  would  be  heard  before  the  respective 
judges,  who  separately  at  different  times  presided,  the  coun- 
sel did  not  attend.  A  motion  was  made  £>r  judgment  as 
in  case  of  nonsuit. 

Per  Curiam.    Stipulate(a)  and  pay  costs. 

Livingston,  J.  I  dissent  from  this,  because  the  only 
use  of  a  day  docket  is  to  enable  the  bar  to  know  what 
cause  will  come  on,  and  it  then  becomes  their  duty  to  at- 
tend. If  we  allow  of  excuses  of  this  sort,  the  force  of  the 
rule,  in  the  city  of  New-York,  by  which  day  dockets  have 
been  established  will  be  totally  done  away. 

On  stipulating  and  paying  costs  motion  denied. 


Ekhabt  against  Dearman.(J) 

tf  a  defendant,  before  his  time  to  plead  be  out,  give  notice  of  motion  to 
change  the  venues  without'obtaiuing  an  order  to  enlarge  the  time  to  plead, 
or  stay  proceedings^  and  tlie  plaintiff  for  want  thereof,  enter  a  default,  and 
go  on  to  execute  his  writ  of  inquiry,  he  is  regular ;  but  if  he  do  not  intend 
to  oppose  the  motion,  he  waives  his  own  regularity  and  the  iiregularitgr 
of  the  defendant,  and  the  court  will  set  aside  the  delault  and  subsequent 
proceedings. 

OsTRANDEB  movcd  to  sct  asidc  the  default  and  all  subse- 

(a)  See  ante,  vol  1,  p.  Y,  n.Cl,)  112,  n.(l.) 
Q)  See  ToL  1,  p.  2,  marginal  n. 
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Palmer  t.  Mulligan. 

qnent  proceedings  on  the  following  &ctd:  On  the  2d  of 
October  the  declaration  was  aenred  on  an  agent  On  the 
11th,  the  defendant  gave  notice  of  a  motion,  to  be  made 
the  12th  of  Koyember,  for  leave  to  change  the  yenne,  bat 
on  the  lOth  the  plaintiff  entered  a  de&tilt^  and  never  ap- 
peared on  the  12th  to  oppose  the  application,  in  conse- 
quence of  which  the  venue  was  changed  as  of  course. 

Par  Curiam.  The  defendant's  conduct  has  not  been  per- 
fectly regular.  He  ought,  according  to  the  rules  of  practice, 
to  have  obtained  a  judge's  order  to  enlarge  the  time  to 
plead,  or  a  certificate  to  stay  proceedings.  But'  though 
there  was  an  irregularity  in  the  defendant,  and  the  plaintiff 
was  correct  in  entering  the  diefeult,  he  has  waived 
both  by  silently  acquiescing  *in  the  event  of  a  [*880] 
motion  which  he  knew  must  be  successful.  By 
not  appearing  his  language  is,  I  consent  to  the  application. 
K  so,  he  certainly  agrees  to  relinquish  the  de&ult^  and 
every  other  advantage. 

Motion  granted. 


Palmsb  and  others  against  MuLLiaAN  and  others. 

Ko  motion  can  be  made  in  a  seoond  tenn  ibr  oosts,  to  which  a  party  momig 
was  entitled  in  a  fbrmer. 

The  court  ruled  that  if  a  party  neglect  appljring  in  a 
former  term,  for  all  .the  costs  he  was  entitled  to  on  his  then 
motion,  he  waives  those  for  which  he  does  not  ask,  and 
cannot,  in  future  term,  make  them  the  ground  of  a  sabse* 
qnent  motion. 


-^Kt^ 


IpjO  CASE^  ISr  THfe  SUPkEira  COURT. 


Manhattan  Ca  Lydig.— Sbawe  t.  WilmerdeB. 


Maithattan  Compant  ogratn^  Lybio. 

It  Is  good  ground  of  oppoBitioil  to  a  motion  fbr  a  sCniek  jnry,  that  tiie  affida- 
vit on  which  it  is  made,  doefB  not  show  wl&QrQin  it  is  intricate  or  important 
But  if  no  opposiiion  be  made,  it  is  then  confessed. 

Hoffman  moved  for  a  struck  jury,  on  an  affidavit  stat- 
ing the  case  to  be  intricate  and  important 

Jones  contended  that  it  was  clefective  in  not  showing 
i^herein  the  importance  or  intricacy  consisted. 

i%r  Curiam.  In  all  these  cases  the  court  ought  to  see, 
from  the  facts  laid  before  them,  that  the  cause  is  either 
ihtnoate  or  important,  and  not  submit  themselves  to  the 
opinion  of  the  iittorney.  We  want  something  beyond  h^ 
mere  affidavit.  The  words  of  the  statute  require  this.  If, 
indeed,  there  be  no  opposition,  then  the  motion  passes,  as 
in  other  cases,  of  course ;  because  the  opposite  party  by 
his  conduct  confesses  these  requisites. 

Motion  denied. 


Shawe  agaimt  WipMBRDEN. 

tf  a  defendant,  after  pleading  the  general  issue,  obtain  his  discharge  under 
the  insolvent  law,  and  his  attorney^  hy  mistake^  aenre  a  notice  of  giving  it . 
in  evidence  at  the  trial,  the  court  will  in  a  stale  cause  give  leave,  on  pay* 
ment  of  costs,  to  strike  out  the  notice  and  plead  the  special  nratter,  as  a 
pha,pu(8  darrein  eontinuanoe^  but  then  the  plaintiff  will  be  at  liberty  to 
dilKontinue  without  costs. 


After  pleading  the  general  issue,  the  defendant  ob- 
tained his  discharge  under  the  insolvent  law.  His  then 
attorney,  who  had  long  since  declined  business,  gave  no- 
tice that  he  would  give  this  special  matter  in  evidenoew 
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Manhattan  (Joropany  v,  Brower. 

The  action  being  now  again  proceeded  in,  application  was 
Qtade  for  leave  to  strike  out  the  notice,  and  pl^ad  the  dp 
charge,  as  the  mistake  of  the  attorney  formerly  employed 
was  the  reason  why  it  was  not  before  done. 

Harison^  contra.    The  known  rule  is,  that  an  insolyent 
must  plead  his  discharge.     In  the  present  case  it 
ought  to  *have  been  puis  darrein  continuance.    It    [*881] 
is  a  defence  strtcii  juris,  and  not  to  be  favored. 

Per  Curiam.  Let  the  defendant,  on  payment  of  008t8| 
have  leave  to  withdraw  his  notice  and  plead  the  special 
matter ;  the  plaintiff  to  be  at  liberty  to  discontinue  yf}th- 
out  co0ta. 

Motion  gi^t§d.(a), 


MAiraATT AN  OoKPAKY  against  Bnowim. 

That  a  cause  was  not  on  the  day  docket  foF  the  slttiog^  in  New  Xoi^  k 
matter  of  excuse  on  a  motion  for  judgment  as  in  case  of  nonpoit,  and 
mast  come  from  the  plaintiff  on  affidavit 

Hoffman  objected^  on  a  motion  for  judgment  as  in  ease 
of  nonsuit  far  not  proceeding  to  trial  at  the  New  York 
sittings  according  to  notice,  that  the  affidavit  did  not  otat^ 
ti^  cause  to  have  been  on  the  day  docket  This  he.  con* 
tended  ought  always  to  be  shown,  because  unle80,aoplaQe4 
it»  could  not  come  on,  and  the  plainti£^  tl^i^refore,  coiild  qq( 
bQ  in  de&ult 

(a)  The  role  is,  that  where  a  defendant,  belbfe  Judgment,  diows  to  tha 
opart  that  he  has  obtained  his  discharge  under  an  insolyent  law^  he  wQI, 
though  bj  strict  practice  too  late  in  his  application,  be  permitted  to  plead 
it,  on  paying  oosts.  Broome  r! BeofrdsUy^  3  Caines*  Bep.  It  2  *  Pretiiad  mk 
Ulrecton  of  (he  MercfuiM  Bank  ▼.  Moort^  2  Johns.  Bep.  294 ;  see  tacfu^  Jk 
Brigffs  t.  JtJkmaH  1  Games'  Bojp.  117,  n.  (a.) 
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Smith  T.  Gheetham. — Koj  t.  dough. 

Par  Oariam.    Its  not  being  on  the  day  docket  is  matter 
of  excuse,  to  come  £rom  the  plaintiff  and  appear  by  affi« 
)    dayit 

Motion  granted. 


Smith  offainst  Gheetham. 


MoikNi  fcr  irregubiitj  in  ft  Joiy,  ie  ft  non-enumentod  motioo. 

It  was  ruled  in  this  cause  that  an  application  to  set  aside 
a  verdict  for  irregular  conduct  in  a  jury,  is  a  non-enume- 
rated motion. 


KoT  against  Clouoh. 

If  an  ttttomey  from' sodden  indisposition,  cannot  attend  the  ezeoation  of  a 
writ  of  hiquirjr,  the  coort  wiU,  on  termSi  set  it  aside^  eepedal^  if  the 
damages  he  exoessiTe. 

The  attorney  in  this  cause,  from  a  sudden  and  danger- 
ous illness,  (see  Jatkson  v.  Brown,  vol.  1,  162.  S.  P.  as  to 
trial  at  circuit,)  was  unable  to  attend  the  execution  of  the 
writ  of  inquiry,  in  consequence  of  which  the  plaintiff's  lit- 
tomey  was  requested  to  postpone  the  execution  of  it^  but 
he  refusing  to  do  this,  went  on  and  executed  the  writ^ 
upon  which  pretty  smart  damages  were  given.  Appliqa- 
tion  was  now  made  to  set  aside  the  inquisition. 

Per  Curiam.  The  inability  of  the  defendant's  attorney 
to  attend  the  execution  of  the  writ,  and  the  defendant 
himself  having  no  notice  of  the  day,  are  reasons  for  setting 
aside  the  inquisition,  especially  as  the  damages  are  rather 
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Jackson  t.  Demarest 

excessive.  But  as  the  defendant's  default  is,  in  some  de- 
gree, a  confession  of  the  plaintiff's  right,  the  rule  can  be 
only  on  the  defendant's  consenting  that  the  judgment  on 
the  inquisition  shall  be  entered  as  of  this  term. 

Motion  granted. 


♦Jackson,  ex  dem.  F.  and  E.  Goose  and  Brown,    [*882] 
against  Demarest. 

After  a  lessee  has  quitted  the  premises  demised,  without  proof  of  eyer  haying 
paid  rent,  andl  after  a  14  years'  possession,  under  oonveyanoes  from  a 
lessor  who  had  a  right  to  enter  in  default  of  payment,  a  demand  and  re- 
entry will  be  presumed.  * 

Ejectment  for  lands  in  Montgomery,  in  which  a  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  on  the  following  case : 

In,  April  1778,  Jelles  Fonda  demised  to  Frederick  Gkwse, 
and  Elizabeth,  his  wife,  and  their  heirs  forever,  the  pre- 
mises in  question,  rent  free  for  the  first  eigl^t  years,  reserv 
ing  from  thenceforth  forever  thereafter,  an  annual  rent  of 
six  pounds,  with  a  power  of  re-entry  in  case  the  same 
should  be  unpaid  for  twenty-one  days  after  due. 

Under  this  lease  Goose  and  his  wife  entered,  and  con- 
tinued in  possession  till  1778,  when  they  went  into  Canada, 
leaving  the  premises  vacant 

In  March,  1785,  Fonda,  by  lease  and  release,  conveyed 
a  large  tract  of  land,  including  that  in  dispute,  to  Daniel 
Campbell,  who,  in  1789,  demised  it  to  Eobert  Kason,  un- 
der whom  the  defendant  claimed. 

At  the  trial  there  was  no  proof  that  Goose  had  ever  paid 
any  rent,  or  that  any  person  had  ever  been  in  possession 
under  him  afl«r  he  went  to  Canada ;  nor  was  there  any 
testimony  that  Fonda,  or  Campbell,  had  ever  demanded 
the  rent,  or  made  any  entry  for  non-payment  of  it. 


8^  GASES  IN  THB  StTPRElCS  COUET. 


Jadcson  t.  Demarest 


Ooufy^  for  the  plaintiffi  We  have  to  contend  that  there 
was  no  abandonment  of  the  possession,  and  that  the  non* 
pajrment  of  rent  could  not  of  itself  work  a  forfeiture,  of  tl^^ 
lease.(a)  On  the  first  point  the  case  is  conclusive.  Ijt  do^, 
not  appear  that  the  lessor  of  the  plaintiff  ever  quitted  the 
possession  so  as  to  leave  it  vacant  But  if  he  did,  an  en- 
try by  the  lessor  ought  to  be  shown  before  he  could  pass 
any  title  to  a  third  person.  1  Dyer,  7,  a.  The  breach  of 
the  condition  gave  only  a  right  to  re-enter.  Oiickkys 
(hse^  ibid.  79,  a.  But  even  this  could  not  be  exercisecl 
without  a  previous  demand  of  the  rent,  notwithstanding 
the  clause  reserving  the  rent  does  not  specify  that  any  de- 
mand is  to  be  made.  Browning  v.  Beston^  Plow.  1S(X 
Malhry\8  Oase^  5  Eep.  111.  Molineux  v,  MoUneuXf  Cro.  Jac. 
145.  Newdigal£s  Case^  1  Dyer,  68,  b.  None  is  shown  to 
have  been  made,  and  therefore  Fonda  had  no  authority  to 
convey. 

Van  Vechien  and  jRadcl^,,  contra,  A&ex  alapsa 
\^S8S]  of  so  many  *years,  a  denumd  must  be  presumed, 
as  the  possession  has  been  in  conformity  to  the. 
title  of  the  defendants*  Bead  v.  Broohnan^  8  D.  &E.  159, 
and  the  cases  cited  there.  Vandyck  v..  Vanbcuren  Jk  Vo9' 
burffi  ^  Caines'  Bep.  84.  Denn  v.  Barnard^  Qowp.  595^ 
In  Jackson,  ex  dem.  Smithy  v.  Wilson,  in  this  courts  to  sup- 
port the  title  of  a  landlord  who  had  acquired  the  posses- 
sion, after  a  judgment  against  his  tenant,  an  affidavit  of 
an  insufficiency  of  distress  and  a  writ  of  poa3ession  wero. 
presumed,  and  that  he  had  entei'ed  according  to  his  right 
under  the  judgment  So  in  Bergen  v.  Benneiiy  1  Gaines'  Ca^es, 
i^  Error,  after  16  years'  possession,  it  was  presumed  that 
the  proceedings  under  the  act  concerning  mortgages  were, 
regular. 


(d)  There  was  a  Airtiier  point  made,  as  to  advene  hplding;  bat  ai  ii^vvft 
n9t  noticed  by  the  courts  it  is  not  neceaaaiy  to  specifjr  i^  or  detail  the  arga- 
mentanaed. 


Gufy  ud  iSvui^  ia  jq]^j.  It  is  ooouceded  thk  cmo  doM 
B(9i  xeet  oa  &6t|  but  qq;  preauxnptioDs;,  and  to  wancaol 
thenii  there  most  be  a  string  of  presumptions.  Had  tbin:e 
been  a  demand  of  rent,  there  might  have  been  a  presnmp- 
tipn  of  an  wtaj :  for  presaxaptaons  must  ariso^^  firom  £M9la 
Baie.  we.  are  to  presuiae  iacts  to  make  presumptions:  1. 
That  BttitwaademsAded^  2.  ^at  there  vas  ail  entry.  K 
flie  <lemnd  w<g establish^sd,  theresimi^  b«  pfeipjdxMd; 
not  otherwise. 

Kent,  Ch.  J.  The  lessor  and  his  fiunilj  abandoned  the 
premises  in  1778.  In  1785,  the  landlord  had  a  right  to 
re-enter  for  non-psqrment  of  rent,  and  he  then  sold  the  land. 
In  1789/  Kason,  under  his  title  takes  possession.  Here, 
then,  is  certainly  14  years^  possession,  and  after  that  we 
win  presmne  a  regular  re-entry  at  common  kw.  Se-entry 
is  a  matter  tn^'^i  ^^^  ^^^  ^^  record. '  In  the  case  cited 
against  Wilson,  which  was  determined  in  January  term, 
1809,^  an  aflklavii  of  arrears  was  prenmed.  IntheatUlioirity 
ftom  Ibe  oo«vl  of  errors^  the  notice  fix>m  tibe  mortgyigee 
waBpfeanxaed  to  haTS  been legoJar.  Joc^pBent^  HheKkm^ 
must  be  fi>r  the  defimdant. 

Judgment  Ibr  the  deleiidanL 


Knafp  against  OndsbdoniC 

The  court  will  not  «Uov  ail  amfindmimfr^  ia  s  Jastioe^aretani,  in  a  pofnt  con* 
tndioted  by  the  affidavit  of  the  Joatice  hlniBel^  eopedall/  If  after  Joindflf 
be  haa  notioed  for  .argument  on  errors  aaoigned. 

SiOTH  moved  for  leave  to  the  justice  to  amend  his  re 
turn. 

Oaines^  contra.    Independent  of  errors  having  been  as- 
signed and  joind^,  the  joatice  has  made  an  affidavit  con- 
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AnoDTmoua. — U'Kaj  ▼.  Marine  loa.  Go. 

iradicting  the  existence  of  the  fiict  in  which  the  amendment 
is  requested.  Besides,  two  notices  of  argament|  on  the 
error  assigned,  have  been  given.. 

[•S84]  */%r  Ourican. ,  There  is  an  evident  heha.  If 
the  amendment  is  necessary,  it  ought  to  have  beeia 
applied  for  before  noticed  for  argument  The  plaintiff  ia 
error  must  have  known  what  was  necessary  to  support  his 
own  assignment 

Amendment  denied. 


Akonykoub. 


If  dioanitaiioM  tenA  (oahowa  paper  senred  l^baiag  pot  udw  a  door  has 
beoii  raceiT9d|  tho  ooart  will,  xmVm  tho  oonthurj  appearr  prasame  it  has 
oonie  to  hand. 

Thx  service  of  die  ease  made  in  ibis  cause  was,  by  put- 
tmg  it  under  the  door  of  the  opposite  attorney's  offioe^ 
wfaieh  was  loekedf  but  fipom  the  window's  being  open  when 
ihis  was  done,  and  being  very  shortly  after  seen  to  be  shut^ 
the  plaintiff's  attorney  swore  he  had  reason  to  believe  the 
case  came  to  the  hands  of  the  attorney  of  the  defendant 
From  these  circumstances,  and  their  not  being  contradicted| 
ihe  court  was  pleased  to  consider  them  as  evidence  of  the 
case  being  received. 


M'Eat  against  The  Mabdte  Insxtrance  Gokpaxtt. 

U  a  party  haa  had  an  opportunity  of  examining  a  tranaient  witneasi  want  of 
hii  teatimonjr  ia  no  cauae  for  patting  oflT  a  trial    Absenoe  of  ooanael  ia  aa 
)  for  not  going  to  trial  whioh  the  ooort  diaoountenanoea. 


The  dofendantSi  at  the  New  York  circuit,  moved  to  pat 


uAKsr,  nxaouLr,  imk.  ^ 


off  the  trial,  for  want  of  the  testimony  of  a  material  wit- 
nesi|  who  was  a  transient  person,  and  had  once  been  within 
their  power,  ^e  court  re'ftising  to  do  this,  a  yerdi<%  went 
against  them,  in  consequenoe  of  which,  and  the  absence  of 
«tkeir  prindpal  ^owsd,  Ae  defendaats  moved  to  set  it 
tkside. 

Par  Curiam.  The  decision  at  the  circuit  was  riglit 
Whenever  a  par^  has  had  an  opportunity  to  ezasaine  a 
transient  witness,  and  has  suffered'  it  to  pass  by,  the  want 
of  bis  testimony  is  no  objection  to  going  to  trial.  In  Post 
r.  Wright  and  Bfjichan,  (1  Cames'  Rep.  Ill,)  the  absence 
of  counsel  was  urged  as  an  excuse,  but  the  court  refased  to 
admit  it^  and  we  think  all  excuses  of  that  sort  ougbt  to  be 
^Uflooonteaaaoed. 

Motion  denied. 


Feltcb  agaiiut  MlTLLlNEIt. 

ne  court  will  order  a  Jnstioe  to  amend  his  retom  by  Btating  the  evidentfi 
of  a  former  trial  ibr  the  same  oaiise  of  adtion. 

On  certiorari  The  court  ruled  that  if  there  has  been  a 
former  trial  for  the  same  cause  of  action,  and  a  justice  re- 
fhse  evidence  of  it»  he  will  be  ordered  to  amend  his  ietuni| 
by  setting  forth  the  testimony  offered.(a) 

(«)Seosia<110,iL(a) 


CAsm  JV  rai  fiUPBBics  oo^nrr. 


jAckBOB  T,  IMMKr^LwiAT.  BeelmwB. 


|[*886]     *JACKSOir,  «c  cfem.  Kemp  and  oilmn^  against 
Fabkjcb  and  Bbewsteb. 

will  pennit  the  deleDdant  to  do  it ;  bat  if  he  appl/  to  the  ooiirt 
raquest  made  to  the  i^iuiitifl;  ooati  of  the  motion  will  not  be  aliowed  on 
•ither  aide; 

Caikes  appKed  for  a  rule  ordering  the  plainti£^  wKo 
Bad  obtained  a  verdict,  to  make  np  the  record  within  a 
given  time^  or  that  the  defendant  have  leave  to  do  it  for 
Ixinii  aa  the  verdict  was  complete  evidence  for  the  defend- 
ant in  a  Buit  in  chancery  betweeu  the  same  parties. 

Smith  resisted  the  application,  because  the  defendant  had 
never  requested  it  to  be  done. 

Per  Curiam. .  Take  your  rule,  allowing  twenty  day8(a) 
for  the  plaintiff  tq  make  up  the  record  and  carry  in  the 
roll,  but  without  costs  on  either  side.  Not  to  the  defend* 
ant,  because  he  ought  to  have -madcr  a  irequest  to  the  plain- 
tiff before  notice  of  application  to  the  court;  and  we  re- 
fuse them  to  the  plainUff  because  he  ought  not  to  have 
come  here  to  resist 

Motian  gssot^d  nin^  but  witho«t  oorti. 


LucsT  and  others  agaimt  Beskicak  and  othera 
13ie  word  aeised  imports  of  a  fee. 

If  a  party  named  in  a  petition,  for  partition,  be  stated  to  • 
be  seised  of  a  certain  portion,  the  court  will  intend  it  to  be 
of  a  fee. 

(a)  KMiku  T.  North,  Oole^  i»,  fyat  daja  allowed. 


iJAiJirr,  21EBBUABT,  1801.  fjjj^ 


Aooiiyvioaf.— M'KeBsU  t.  WhotL 


Asroaviiom. 

Kotioe  by  tdywtidng. 

Xb|k  <m«t£ftid  thftt  in  all  oaseB  where  a  three  monAif 
ads^eftigiimeiit  is  ieqiui»d,  »  weeklj  aotioe  is  suffieteat 


M^Kenzib  against  WiLSOK. 
Tkid  bf  reooid. 

TTrial  ti|7  reooni  is  a  non-enumerated  motioD.    See  1 
Gaines'  Bep.  6. 


If  itappdir  dSigeiioe  h&s  been  used  to  obtain  the  tnuiflcript  in  error,  daring 
t  reasonable  expectation  of  which  a  defkolt  has  been  entered  for  not  assign- 
ing errors^  it  will  be  set  aside  on  payment  of  costs. 

Ths  role  for  assigning  errors  haying  expired,  the  de- 
fendant entered  a  de&ult  against  the  plainti£ 

ffopkins  moved  to  set  it  aside,  on  an  affidavit 
stating  that  *the  transcript  had  been  written  fiff,    [*S8tf] 
and  was,  when  the  role  expired,  daily  expected. 

^{F^9^  contrai  nriged  that  an  order  to  enlarge  the  tioi^ 
far  fissigniAg  errovs  ought  to  have  heen  obtained. 

;  JV  Cktriam.  >!tTo  hches  is  imputable  to  the  plaintiff.  He 
had  reasonable,  grounds  for  expecting  the  transcript :  lef^ 
therefore,  ihe  defkult  be  set  aside  on  payment  of  costs. 

Motion  granted  on  costa 


gffff  CASES  IN  TBTSUnsuS  OODBT. 

Lodtow  ▼.  fioyeniit— ObdwiM  ▼.  Hsokcr. 

Ludlow  pytinst  EbnrcBAn: 

This  wafl  an  action  against  tbe  acceptor  of  a  UII  of  < 
change,  in  wliieli'thc  plea^  haring  been  sent  bj  the  postj^ 
did  not  amye  in  time,  in  consequence  of  wbidi  a  de&nlt 
was  entered.   See  1  Cainas' B«p.  OZ,  n«  (b.) 

Henry  moyed  to  set  it  aade^  on  aflBdarit  thai  the  aa* 
cq>tance  was  conditional 

WtUiama  resisted,  because  it  did  not  appear  to  haye  beo& 
on  the  fitce  of  the  bilL 

Benty^  in  replj.    It  might  hare  been  yeiba]|.  and  im 
sworn  to. 

Pur  (hmam.    Tdbeyooriiiotioin  cjr  pigment  of  costs. 

Motion  g;rantQd» 


OoDWiSB  and  others  agmmt  Haoddl 

In  ftitnre  no  triATby  proriio  withoat  preyidof  role  to  bo  obtaihed  on  aoliba. 
^Ooouel  of  ibo  ooart  hftTO  priflMgoi 

The  defendant  in  this  cause,  without  any  pieyious  rule 
for  tiying  it  by  proriso,  gave  a  snnplo  notice  that  he  should 
bring  it  on,  but  inserted  a  proviso  clause  in  <he  vame.  Under 
these  ciicumstaces  he  obtained  a  nonsuit  at  the  last  tenn^ 
to  set  aside  which,  application  was  now  made  on  behalf  of 
the  plaintiff  who  did  not  notice  for  trial  i  the  court,  how- 
everi,  refused,  the  motion^  in  oonae(][aence  of  the  pxoYiac^ 


ALBAKT,  SUBUABT,  MM.  Mf 


danae  bei&g  kiaerted  ia  the  venire^  bat  at  Ibe  Mune  lime 
nuide  the  following  geneial  rate : 

.  Oiderod^  that  hereafter  the  defendant  ehall  not  tiy  a 
cause  by  {voyiaoi  withoat  a  previoua  rale  for  that.pnrpoac^ 
to  be  granted  by  the  ooort  on  the  usual  notice. 


Ik  the  case  of  Thomas  Addis  Emmet^  Esq.,  who  was  ad* 
mitted,  in  this  term,  to  the  degree  of  ceunseUor,  the  court 
determined  that  alienism  was  no  bar  to  admis- 
eion,(a)  our  statute  *not  requiring  the  oaths  of  [*887] 
abjuration  and  allegiance  to  be  administered  either 
to  counsel  or  attoraeys,  and  this  court  haying,  thorefoie^ 
DO  power  so  to  do.  That  the  only  oath  requisite  was  that 
of  office ;  nor  could  they  conceive  how  the  practice  of  ad- 
mitting the  othen  had  crept  in,  nakss  from  the  old  colo- 
nial practice,  under  the  statute  of  18  Wm.  m,  c  6,  made 
to  secure  the  crown  against  the  P^tender,  by  the  provi- 
sions of  which  counsellors  and  attoraeys  are  enjoined  to 
take  the  paths  of  allegiance  and  al^uration.  But  by  those 
of  4  Hen.  17,  c  18,  firom  whence  our  act  is  borrowed,  the 
oath  of  office  only  is  prescribed,  upon  taking  of  which  Mr. 
Enmiet  received  his  license. 

N.  B.  It  was  ruled  that  a  counsellor  of  this  court  is  en- 
tilled  to  privilege,  and  must'be  proceeded  against  by  bill 
as  present  in  coort^  and  not  by  writ. 


EEGULiE  OENEBALES. 

OBDxnxD,  that  in  fiiture  only  the  oath  of  office  be  ad- 
ministered to  person/i  admitted  as  counsel  or  attorney  in 
this  court 


(s)Seeeii^a61,a.M 


GASH  Hr  IBB  miPBMHI  OOVBT. 


<hK9afln>,  <ka*tn«riWM«ii4wrari  vader  Urn  IVLmsi^ 
the  plaintiff  be  entiUed  to  kwe  luid  i«anut  Ae  opporili 
party,  only  for  a  general  asBignment  of  error,  special  aa- 
iigitn««lB  bong  iMiMMHary,  aa  $im  e^mt  m  homai  to  iSii^ 
side  aa  the  ineii^  aaid  owilaak  iflia  Mbe^ 


WKD  W  nSBStSJLXT 


I  N  D  E  I 


or  BHI 


PRINCIPAL  HATTEBS, 


ABSEKT  BSBTOBa 

Sm  Umaammt  Amnrmpim  Am  1» 
snrr,  1. 


ABSOONDINQ  DBBTOBS. 
fibe  DmoBfl^  ABSooNDortf  Aim  Ab- 

T,l. 


AOS&  OF  THE  OGLOITT  OF  THB 
JPOaiCSB  LSaiSLATCRB  BX^ 
FOUKDAD  AND  OOiTaXBURD. 


a.  AeiAr  the  BM 
«gr  •f  d»bls  to  (he  ▼alne  of  Uvwlgr' 
flve^oUM,        82,  M,  108,  Idi,  Si6 

I.  Act  iMoi^QratHig  thaCiteiftbia 
farnpike  ro«d,  87 

8.  Act  graotiiig  relief  to  certain 
idMninglhe  titio  to lamU in 

i  oountiee  of  O^onigft  and  Onondar 
ga,  106 

i.  Actfortheforftitnreandsaleof 
the  eitatoa  otjvt&m  who  hare  ad- 
hered to  the  enemies  of  this  ttatei  and 
ftr  dedarira  the  sofSveigBty  of  the 
people  of  this  state  in  respect  to  all 
ptuperty  within  the  same^  164 

8.  Act  oftte  8|h«C Jansary,  1762, 
169 

8.  A«i  to  legoltttoiagbwaTa,    179 


7.  Act  to  ledqto  oertoin  laws  con- 
cerning costs  into  one  statate^  218, 

814,280 

8.  Acts  of  16th  lUrdh,  1765,  and 
10th  Febmaiy,  1791,  303 

9.  Act  tbr  the  repadring  and  in- 
spection of  beef  MMi  porii^  312 

10.  Act  Ibr  relief  against  abscond* 
Uig  and  absent  debten^  318 

11.  Act  ibr  the  amendment  of  the 
law,  320 

12.  Act  oqucswiiqg  distwsBOi^  338 


AOTIOlff. 

1.  If  the  syanl  ^  m  insared  give 
his  own  note  with  an  endorser  for  the 
asBoimt^f  the  premioni  ooapdiojy 
aadtheassnied  yiy  tothe  sfentthe 
amecwtk  dednoting  one  per  cent  per 
mofith  for  the  time  it  has  to  ran,  and 
after  this  assign  the  polity,  the  as- 
signee, after  settling  a  total  loss  with 
the  iMusc^  and  payiDf  the  amount 
of  the  note  thereoat,  cannot  maintain 

aetioo  OD  the  Boae^  oouts  agaiDSt 
tbeeBdgfwr,iier  is  the  note  fanf«aol^ 
able  on  the  soove  ai  iwmr*    Cbntai 

8.  A  Cither  eaaaeit  laaintsin  aii4M»* 
tion  Ibr  debanffiMng  his  daughtor,  jnt 
{iiMi  lerviliiHtt  4Nniii4  if  it  eppcor  IM 
he  conBired  at  the  iotereewee  with 
his  dsnghtei;  nor  «m  he  aeaii  hw 
self  of  a*  custom  of  the  country  ibr 
persons  courting  to  sleep  to  together. 
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INDBX 


866  OommiBATiov,  1;  GoTnancm 
OmosHi  1;  IluboalOontb^ot,  1; 
JouDBB  nr  Aonov;    UAumojm 

PBOiBOTmOtf,  1. 


AOnOH  UPON  TEA  OABB. 
866  Aonov,  2. 

ADDITION. 

1.  If  a  man  be  knowa  bj  the  ad- 
dition of  Junior  to  his  name,  an  in- 
diotmont  against  him  witboat  that 
addition  i6  aot  coooluaife  that  be  was 
not  the  person  indicted,  if  found  by  a 
special  verdict  that  he  Was  mep^  it 
being  matter  of  fact  on  which  a  col- 
lateral iflsoe  ought  to  be  taken  at  the 
tiiaL  jadsaon  ex  dem.  PO^  ▼.  Pre- 
«o^  164 

ADJoxTBNingirr. 

866  Sbbob,  S;  Ju8ncB  or  thb 
PiAOi^  3. 

ADJUHTIilNT. 
866  ImnmAHoi,  10. 

ADimnSTRATOR. 
See  PuiL  AMD  FLBADora,  8. 

ADinSSIO]lf& 

1.  Admissions  in  a  case  made  are 
oonduilTe  against  the  partj  making 
them.  Vandsrvoort  and  onotihsr  ▼. 
Bm/Uk,  1S6 

ADTBB8B  P08SBSSI0K. 

1.  Whsre  a  decree  of  the  comrt  of 
fihsnoery  has  ordered  partitioii  in  con- 
se<ia6iioe  of  r^ts  daimed,  the  title 
of  the  parties  in  &vor  of  whom  the 
dscafee  \b  msde^  aooraee  on  sooh  de- 
cree^ and  a  possession  nreyioos  to 
that  time  cannot  be  urged  as  an  ad* 
tens  possession.  JcmHesmi  ex  dem. 
VmDmimr9<mdather$,y.BmtM,  169 

866  OoiTBTijroi^  1 ;  tnammn,  1. 


ADTRETISBICKNT. 
866  TEAonxmf  91. 

apfidavitJ 

866  Aifinnciin;S;  Lmn^l;  Fbao 
TIOI,  1,  a,  3,  4,  18,  M,  23,  44,  U. 
61,  66,  68,  84. 

AGBirr. 

See  iHSUKurcn^  18. 

AQSEBMBNT. 

See  Bneonmrr,  1 ;  Iuooil  Oov- 
TRACT,  1;  Faticxiit,  2;  PsAonoi^ 
19. 

ALIAS  DIGTUS. 
SeeBtao,  1. 

ALIBK. 
See  OooBBB.  A]n>  Oomr«L*B  Haxd^  £ 

ALTBRATIOK  OF  YOTAGB. 
See  iHBDftAVcni,  16. 

AHBNDIOENT. 

1.  Under  special  dreumstancei^  % 
Justice's  return  may  be  amended  af- 
ter errors  asngned.  SAoonmaker  t. 
l¥an»,  110 

2.  A  Jastloe*s return  maybesmeiid- 
ed  after  errors  assigned,  argument  and 
Judgment  thereon,  if  it  appear  by 
affidavit  that  it  wasa  oMosl  mistake. 
Dayv.  Wtfter,  189 

See  P&iono^  46,  66^  69,  60,  T2,  8T, 
90. 

AFPBAL. 
See  Obkrokabi;  L 

APPBARANOB. 
SeeBBBO^t. 


BfDBX 


8»1 


▲BBITBATION. 

See  AwABD ;  PiuonGB,  21. 

4ItBBST  OF  JUDGMENT. 
BeeFftAonei^  28,  41,  4^  «8. 


AflSKra 

flee  PlA4  AHD  Plkadino,  3. 

ABSIGNEBS  OF  BANKBI7FT. 
See  Sbt-Ofp,  1. 

ASSIGNMENT. 
See  AonoN,  1 ;  lM8DftAirGB»  6. 

ASSUMPSIT. 
See  OoHBXDXRATioK,  1 ;   Erbov»  3 ; 

IVBURAKOI,     U;     t^ABTVBBS^     2; 

FBAoncn^  41. 

ATTACHMENT. 
See  Diinoufl,  AnoovDnm  axd  Cow* 

dAUO)^   1;  PRAOnoi^   12,  28)  48, 
e5,  67. 

•    ATTAINDER. 
SeeFbunnjKi^  1. 

ATTORNEY. 

Aa  ettornej  for  a  plaintiff  in  a  mit, 
purohasixig  under  an  execution,  in 
Hi  is  a  purohaaer  with  notice  of  all 
IneffularitieBiatbatattit.  Sinwnday. 
OMs  61 

See  ScT-Orr,  2. 

AYERAGB. 
fle  Ihbueano^  jl5, 16, 

AVERMENT. 
SeeAwABO^  2;  PBOiOBaaBY,  Note,  1. 


AWARD. 

1.  If  an  award  state  that  which  is 
to  be  done  bj  Uie  plaintiff  so  uncer- 
tainly that  the  defendant  cannot  com- 
pel performance,  it  is  fatal  on  demurs 
rer,  though  the  plaintiff  in  bis  repli> 
cation  show  a  breach  in  a  part  that 
is  certain  and  good,  SdmpterY.  Van 
Jkr  Veer,  235 

2.  If  a  submidsion  be  "so  that  the 
award  be  made  in  writing  ready  to 
be  delivered,''  it  need  not  be  stated 
in  lotidenkverbi»f  if  oircumatances  from 
whence  it  must  necessarily  be  inferred 
that  it  was  in  writing,  be  averred. 
Therefore,  alleging  it  to  have  been  in 
'*  form  foUowiug,'*  when  it  oootains  a 
reference  to  its  date,  and  stating  in 
an  averment  **  after  the  date  thereof 
and  a  rejoinder  specifying  a  ftct"  be* 
fore  the  date  of  the  "award,"  are. 

r'^cient  circumstances  to  show  the 
rd  was  in  writing,  and  the  imper- 
fection, if  any,  in  stating  the  award 
is  cured  by  the  rejoiuder.  An  sllega- 
tion  that  an  award  was  made  neoes- 
sarily  implies  it  was  ready  to  be  de« 
llvered.  Though  an  award  mention 
a  thing  by  a  different  name  than  that 
by  which  it  is  described  hi  the  sub- 
mission, it  is  not  on  that  aooount  a 
matter  out  of  the  subpiission,  if  it  ap- 
pear by  the  award  that  it  is  the  same 
thing  mentioned  in  the  submission,  and 
in  such  case,  if  the  bpbach  be  assigned 
on  that  very  thing,  by  the  name  given 
to  in  the  award,  it  need  not  be  averred 
that  the  thing  mentioned  in  the  award, 
and  that  described  in  the  submission, 
Bf9  one  and  the  same  thing.  A  sub- 
mission may  be  of  matters  concerning 
the  realty.  .  Divers  other  matters  in 
a  submission  extend  to  real  as  well 
«s  personal  concerns.  An  award  di- 
recting an  exchange  is  good.  A  sub- 
mission of  divers  other  "matters,"  is 
equivalent  to  a  general  submission  of 
all  questions  and  controversies  between 
the  parties,  and  under  it  general  re- 
leases may  be  awarded.  If  a  special 
matter  be  submitted,  and  a  general 
release  awarded,  it  enures  only  to  the 
matter  submitted.  An-  award,  to  be 
mutual,  need  not  be  equal  It  is  no 
objection  to  an  ■  award  ordering  gen- 
eral releases,  that  one  party  is  directed 
to  perform  his  pert,  before  the  other 
releases,  especially  when  the  party  to 
whom  the  genend  release  is  ordered 
to  be  first  given,  is  directed  to  do 
certain  acts  not  dependant  on  the  re* 
leases.    On  a  peual  bond  within  the 


niNBL 


■tatate  tbr  the  mmOmmt  of  the  law, 
the  plaintiff  mmt  aasign  all  the 
ImoaieB  be  means  to  go  Ibr,  tlie  md 
being  oenpnltorjr,  an4  maf  wrifft 
them  either  te  the  deobraftien,  or 
wheo  he  feplieti  end  In  assigning  bis 
serenil  breacbes  be  need  noe  eaf 
'^and  for  fhrtber  bteneh  aosefding  to 
the  statute^**  nlMffifr.  bat  if  neesBBi_ 
adTantaoe  o(  the  omisBion  ean  be 
tdcenotfyonspedd^tomniver.  Alter 
a  plea  of  no  award,  a  render  ooa- 
ftnhig  and  ayoiding  tlie  award  Is  n 
4bpaitma  A  racHJ  in  a  deed  anio- 
Tlor  to  a  sQbnisaion  to  aibitMlieo  eaa' 
not  be  plended  as  ail  esiepeltoasnb- 
sei|notit  awanL    Jfanrwe  ▼.  Jthrift, 


BAIL. 

BAHiBoin). 

Bso  FBAonoi^  M. 

BAirc 

fleeLOH^l. 

BAKKKCm. 

1.  ir  a  boose  be  taken  for  %  feat 
before  an  act  of  bankniptey,  aiid  the 
bankrapt  conttnue  in  possession  aftef" 
wards,  be  Is  net  discharged  from  the 
sabseqnent  rent  by  bis  eerUfleaite. 
Mendrida  t.  JudtA,  0 

Bee  XuDOMMHT,  1;  Qim,  1;  Bn- 
Off,  1. 

BABRAtKT. 
See  teOftASCBi^  f  ,  n. 

XBX  or  xsoBPnom 

1.  A  bCQ  of  exoeptions  does  not  lie 
to  the  dhaigeof  a  Judge  of  an  inftrior 


eoort:  the  msdr  Is  bgr^ipUoatta 

Y.  CtoSMMML 
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for  anewtiiaL    Chroham ▼.  i 
See  PBAoncn^  S3,  89. 

BOX  Of  JCDOfTAIWR 

See  Hasteb  of  Ship,  1 ;  Fatmekt, 
% ;  PuuL  Am  Vtmuava,  6 ;  Pbo 
msBOBT  Non;  WnvKsa,  L 

BILL  OF  PABGEI& 
See  Wabkaxtt,  1. 

BEBF  AND  PORK. 
See  GoTUoncBST  Omon^  L 

BLOGKABB. 
See  IrnvBAaa^  1. 

BONa 

1.  If  l»3r  t|ie  laws  and  usages  of 
any  ooontiy,  an  L.  &  in  ink  be  need 
to  Instramenls  hatoad  of  seala»  sooh 
instruments  may  be  declared  on  in 
^1^^  state  asMsled  iMfenimentSi  tim^ 
fore,  debt  on*  bendwiU  U%  in  this 
court  on  a  Pennsylvania  bond  so 
signed.  If  the  surname  in  an  obliga- 
tion vary  in  the  spellings  but  not  mmih 
in  the  sound  fKsn  thMt  tnthe  subscrip- 
tion, the  obligor  may  be  sued  by  ths 
name  he  has  signed,  witoont  an  oMst 
diettu  as  to  the  name  in  tiie  deed. 
Mandith  t.  Binadale,  363 

Bee  Pabthibs  ahd  Pi 
FEMiIOi^  U;  Pa 
5. 

BOOK  OF  PBOBATB. 
See  Ethuqio^^  4^  A. 

BOTTOMBT 
See  LreuBAVCi^  3. 


.      BOUNDABT. 

See  DiTiBi,  1 ;  Yav  Stlok  Paibri^ 
1;  HOSOK  Paibbt,  1. 


BEMAOa 

HKBAKmO  UP  TOYACO. 

See  IvBUBAVcn^  2. 


CAPTCTBOI. 

CARGO. 
Sm  CtoiaoBBioinnts^  1 :  Insubakoe, 


CAWKABK 
Sm  AsiiaBioiifl^  I,*  Phaitrq^  16, 

20,  32. 


OERTIFIOATE. 
See  BijnaiuPT,  1 ;  Juixn*8  Cbbtot- 

OAIS. 


CIKTHHtAJIL 

£  AffrM^rariIi6t(o«lie.jTMlsji«of 
Hbe  eomnetf  pleM^  on  an  appeal  to 
ttem  from  the  oommieeieiien  ofMgli- 
wayflL  On  a  return  by  the  jadgea  to 
each  a  otrUmtri^  not  aCating  what 
piooeedinga  were  had  belbre  the  com- 
miaaionerfli  the  intendment  of  law  is, 
that  they  wera  wgolar.  What  ia  re- 
tomed  without  being  required  and 
sol  aaBerted  aa  a  tBnei,  but  merely  as 
matter  of  bener  and  ioibnaatfoii,  ia  ip> 
wekmtikt,  and  iiel  to  bo  Kgaaded.  If 
Ibe  retORr  atate  the  road  to  baffle  been 
laid  out,  It  will  be  presumed  it  was 
of  the  pro|«r  width,  anleai  the  con- 
trary appear.  Lawton  and  athen  r. 
OommMonen  of  Elghway$fifr  Cam- 
Iridge,  179 

2.  If  it  appear  from  the  return  of 
#c0f«bi«r#thait  the  J«ry  rMbed,  and 
•athlag  iB  laid  about  a  eonatable'a 
being  awom  te  attend  Hiem,  it  ia  a 
iAal  omMaoi  and  Bot  to  bo  aapplied 


6ae  AmoxiNff,  1,  %;  liBoa;  I^ 

qlBEB  BvntT  JJB>    DOTABIBBi   1 ; 

AMD   JmnoB'fr  Gbm; 
U,81f  Xuvaim. 


byintendmaitt  fte  Araa  ▼.  TToOsr, 

378 


CDBCUn. 
SaaFBionoK,  Ut  IS,  >6. 

»  OGtLMTWSUiLmttVK. 


COliTnORiA  TOTirPIKS 
See  T^TvnBiltoaiDe,  1. 

OfflQOBBKnr. 

See  PRAtfxni;  i^  6^  83,  66,  68. 

OOiiniBWIDMMw 


1.  Uadnr  an  Bgnanant  to  pay  a 
supercargo,  on  a  Toyage  out  and  home^ 
a  gross  sum  out  of  a  return  cargo,  or 
give  him  ^ooda  out  of  it  to  that 
amount,  at  hia  election,  in  oonsidera- 
tkm  of  whiobha  aad  hia  partaer  en- 
gage to  aoll  the  retomoargo  free^ 
oommiaBk)ii%  if  tba  veiaal  be  oblige^ 
on  ha? tfetani,  to  break  up.l>er  baba* 
wanl  Toyaga,  aad  the  eaiyo  be  sold 
at  the  port  of  naflpaaityt  pay^  <nm»> 
mlBStons  to  merchaala  there,  tbaBnpa^ 
cargo  loaes  his  oompensation,  though 
the  pnoeeada  of  tlie  boaaamd  aaifo 
be  partly  iuTeatad  ia  other  artidefl, 
which  he  bringa  back,  and  if  a  policy 
haa  been  effected  on  the  oommisaionii^ 
it  iaa  totaibMBj  and  the  iaoiuer  liable^ 
aa  there  !»  ao  leaourae  againat  the 
owners  of  the  oaigo.  iioMiuon  ▼.  New 
Forfe  JiMroaof  Ootaifmiff,  867 


.^         OQMMON   PLBAa 
BaoFBiosiai^  81*  38,  4a 

OOMPUTATIOK  OF  TDCI. 
^  D4l^  1. 


SM 


IHDBX. 


1.  Quare  whether,  on  a  trial  on  a 
fwlky  of  inauraooa,  it  ia  not  a  good 
ofaallenge  to  the  fiiTor,  that  one  of  the 
jQiy  ia  an  nnderwriter.  SkMadk  t. 
CMmntMW  AaiirtMiflB  Cbrnpoiiy,    129 


CHARAOTBR. 
flee  PBAoncB,  SI;  TnBFiaSi  3. 

OONOBALICKirr. 
See  Iwnnuurai,  0. 

CONDITION. 
BeeDsnBi^S. 

OONDITIONAL  LDOTATION. 
SeeDBYiBli^  a. 

OONFB88ION. 
flea  V%ML  Ajn>  PuuLDara^  1. 

OONStDBRATION. 

1.  Takinganote  ootof  the  bank, 
where  it  haa  been  lodged  for  cc^eo- 
tion,  18  a  sattcfeat  conaldeffation  to 
tnpport  aasamiMt  againat  ft  third  per- 
■on,  though  the  note  be  aOerwarda 
woteated  ft>r  non-payment  JL  aind 
BiSkwariy.  Edm,  150 

flee  Pbohowort  Nora,  2,  8 ;  Ao- 
nov,  1. 


CONSIGNMRNT,  OONSiaNGB^ 
AND  OONSIGNSE. 

1.  If  a  conaignment  be  ordered  to 
be  delivered  to  a  particniar  houae,  if  it 
cannot  be  sold  at  a  given  price,  and 
the  oonaignee  have  aatboritj  to  place 
it  with  any  other  house  in  oaae  it  can* 
not  be  aold,  receiving  m  oertain  apeci- 
.  fled  advance,  ahould  the  consignment 
arrive  at  »  period  when  the  house 
mentioned  haa  become  banknipl, 
and  the  market  ao  reduced,  that 
neither  the  ptkse  nor  the  advance 
apedfled  can  be  obtained,  the  oon- 


aignee will  be  warmatad  in  takinir  an 
advance  of  a  leaa  prioe,  if  he  act  homm 
fide^  of  which  reonitting  the  tarn  ho 
doea  receive^  and  the  accountable  re- 
ceipt for  the  property  he  has  delivered, 
aocording  to  his  inatmctione,  will  be 
evMenoe.  Drummimd  and  amoQm'  v. 
Wood,  310 

See  Iksurakgb,  2. 

OONSTRITCTION  OP  WOBDa 

1.  The  word  aeieod  fanporta  a  fee 
when  used  in  a  petition  for  partition. 

CONSUL 
See  TEAnLAiion,  1. 

CONTRACT. 
See  lUBaAL  OcnmAOi;  1. 

CONSTABLE. 
See  Cnmo&ABi;  2. 

OONTKYANOB. 

1.  AconveyaaeeoflandaadTenely 
held  ia  void,  though  the  title  imder 
color  of  which  the  peneo  holds  Bay 
be  bad.  Jkctowi,  ag  dm/L  J)mkmrimd 
«MAar,  T.  lUU;  133 

See  CoTBiAMl^  1. 


COPIB& 

1.  Copiea  of  papers  referred  to  ift 
depoaitiona,  may  be  reaorted  to  in  sv- 
der  to  their  ducidatkNi.  SUUkuokf. 
GbJHinWflii  IwmroMM  CbiMNHitt^    123 

SeeBvmnra^  3. 


COSTS. 

See  Ebbot,  4;  IiCPBOTnaBni^  1; 
Pa^onov,  2,  6,  7, 12, 14,  16, 13^ 
20,  21.  32,  23,  31,  37,  39,  40,  41, 
43,  46,  63,  67,  72,  78,  81,  83,  Olp 
94;  Sbt-Oit,  2;  TsBSPAflS,  3. 


IMDJUC 


OOUKBBL'S  HAND  AND  OOUH- 
88I4 

1.  Ckraniel  are  entitled  to  privilege, 

a.  AHenage  is  no  bar  to  admiaeion 
lo  the  office  of  a  ooonaellor,         384 

SeePLBA  Am)  PLSADnro^  2;  Prao- 
TiiM, 47;  BnuLAGnmuLBfl^  1, 3. 


OOITRT& 

SeeSLAXDBBi  L 

OOYBNANT. . 

1.  The  words  "  grant,  haigain,  sell, 
alien,  and  oonflrm,"  in  a  oonveyanoe 
in  ft«,  do  not  implj^  a  oorenant  of 
title.  It  is  implieci  onlr  by  the  word 
"Mi**  or  **giYe."  J^roet  and  Men 
T.  Baymondi  188 

BeeWiBamr,  S. 

onaioic. 

Bee  Aoitov,  1. 

B 

DAlCAaSS. 

flee  Pbaotioi,  86;   Sm-Orr,  1,  2; 
2. 


BAT. 

1.  The  nantioal  day  begins  at  12 
o*61odc  at  noon.  Jkmnk  and  WU- 
UamB  T.  Ludkw,  111 


DEBT. 
BeeBom^  1. 


DBBTOBS^  ABflOOVDINa  AND 
AB8BNT.     . 

1.  A  person  who  has  been  merdy 
toansiently  within  the  states  oannot 
be  prooeeded  against  as  an  abscond 
big  or  oonoealed  debtor,  and.  to  an 
tboriM  proceedings  against  him  as  an 
absenl  debtor,  the  creditor  who  takes 


them  mnst  be  a  resident  within  the 
state.  If  a  debtor  do  not  actnaUy  re- 
side within  tliis  state,  though  he  lead 
so  roving  a  life,  as  to  render  it  rwy 
diUkmlt  to  fix  on  his  domidl,  his  be- 
ing transiently  here  will  not  nukkn 
him  a  resident  within  the  meaning  of 
the  act  affording  relief  against  ab- 
sconding debtors,  in  the  inatterof  Z 
a  lUsgerald,  318 


DBGLARATION. 

See  Bbbob,  2 ;  Plea  and  PuuDor^ 
6;  PRAOnoi,  69,  60. 


DBQLABATIONB. 
'  See  Btidbrob,  1 ;  Dimn^  1. 

DBOBBB. 
tSee  ABTmsB  Pofiswaii,  1. 

DBFAMATION. 
See  Slaxdbb. 

DBFAITLT. 
See  PRAond^  29,  37,  77,  80,  94»  96. 

DBBD. 
See  BnDBHOOt,  8. 

DBUVERT. 
BeeSALB^  1. 

DBMAND. 


See PBO1CI80OBT,  Nxyn^  4^  6; 

]f»T,  4. 


DBMISB. 
See  TfliAins  or  Ooiofxnr,  L 

DBKUBRBB. 

See  AWABD,  1,  2;  Puu  axd  Piailh 
zva,  ft,  6;  PKAonc^  8,  27,  4fk  64, 
68;  PBOIO880BZ  NOSIr  ft. 


S0BSD. 


DEPOSITS. 
SeeLoflBi  L 

DESCENT. 


DBTIATION. 
See  breuiuvo^  16. 


DEVISE. 

1.  If  ft  teBtator  devise  a  specifie 
quantity  of  land,  oui  of  a  larger  tracts 
and  tlien  describe  the  oonrses  and 
distances  to  be  ran,  i^  by  stopping  at 
one  of  the  Unes  memioned,  the  devise 
will  fidl  short,  it  wiU  be  held  that  the 
Itaie  wa9meDtioned  nnder  the  aiiippoei- 
tion  that  it  would  include  the  quan- 
tity devised,  and  the  devisee  will  be 
entitled  to  have  it  mn  out  that  length. 
The  erecting  a  fence,  and  showing  it 
as  a  boundaiy,  does  not  oendude  the 

Ssrty  so  doing,  if  at  the  time  such 
edarations  are  made  that  he  is  en- 
titled to  morSb  Jtuk&onj  ex  dem  Zim- 
mirmanf  v.  Zimmerman  otul  others, 

146 
S.  A  devise  of  "all  my  right  in  tfare 
patentees'  woods  to  my  children,  in 
case  the  sam^oontiBiie  to  inhabit  tbo 
town  of'  Hurley,  otherwise  not," 
fftssss  Ibe  Ibe  if  tbeio  be  Me  in  tlie 
testator,  and  is  a  oendition  subsequent, 
if  it  be  a  condition  at  all,  but  is,  tU 
»$mb^  void  as  repugnant  to  the  nature 
of  a  fee.  It  is  not  a  limitation  for 
want  of  a  deVise  over;  and  if  the,  de- 
vise ftselTbe  to  theketstur^s  heirs,  it 
Is  void  as  a  condition,  because  the 
devisees  themselves  would  be  the 
persons  to  fake  adVMitage  of  it  A 
residuary  clause  of  a  testator's  "  whole 
md  estate,  exeept  wfasit  I  have  beibre 
ilipMed  of;**  wfll  not  carry  an  estate 
previously  4eivlied  on  ooDdttion,  nor 


^assHoienlsaSft 
tion.    M&wh&rh  Qtd 


$thet§  V.  MeWmtfm 

346 


BiaCQtfTfcttVAtfCait 
See  PRAonoiy  83. 

DIVISION  OP  THE  COUBT. 
See  Pka(»B,  S8. 


DOMIGIL 


See  DmoBir  AMOoma  ijn>  As 


EJEGTMENX 

1.  A  posMBsiea  of  forty  yean  on 
an  acknowledged,  though  erroneous 
line,  is  a  good  bar  to  a  recovery  in 
ejectment  A  psrol  agreement  to 
abide  by  a  certain  division  line^  win 
be  sufficient,.  ««  wmnkh^  to  prevent 
either  party  ftx>m  claiming  in  ejec^ 
ment  contrary  to  it,  though  it  will 
not  pass  the  lank;  but  such  agree- 
ment mHy,  it  would  seem,  be  revoked 
or  modified  by  •  nbsequent  parol 
agreement   Jodboiii  ex  dem.  3^0Ils,  T. 

2.  A  tenaat  teMng  title  under  a 
lease  cannot  dispute  his  landlord's 
right  by  showing  the  premises  are  in 
another  patent  JackKn^  ex  dem, 
Bleecker^Y.  WkiV^ifrd,  216 

a  qiectoeat  is  SMStiy  a  poweeK)ry 
remedy,  audi  tlierefom  ifa  tedkw&ki 
possession  bring  it  tobsrthe  light  of 
his  absconding  lessee  it  cannot  be 
maintained.  JadBton,  ex  dem,  Ohwee, 
V.  Bahee,  336 

4.  After  a  lessee  has  quitted  pre- 
mises demised,  widloiit  proof  of  ever 
having  paid  rent  *nd  after  a  1 4  years' 
possession  under  convejranoes  finom  a 
lessflir  who  had  a  light  tp  ante  in 
defkult  of  pojnsnl^  •  demand  and 
re-entiy  will  be  presumed.  Jackeonf 
eadmkihoe^r.Jkmm^         683 

See  ABVMflB  TommBwm;  Qavmr- 
MmOi  1;  EvnuDwa,  4^  6;  FlhM- 
Tfa%6»,  et,61;  TnumvOwi- 


IjrDKX 


S»7 


AmjMKRA.'TED  MOTION. 
See  Praotiob;  17,  87, 

BNTRT. 
See  Ejbotuxvt,  4. 


ERROR 

1.  It  ifl  error  in  a  Judgment  befo^e 
ft  justice  not  to  state  it  to  have  been 
rendered  "  on  hearing  the  proofs  and 
allegations."    Slocking  v.  Driggs,   96 

2.  It  is  not  error  in  proceedings 
before  a  justice  for  a  penalty  that 
neither  the  name  of  the  plaint!  flf,  nor 
the  title  of  the  statute  on  which  the 
process  was  issued  were  endorsed  on 
the  warrant  agreeably  to  the  directions 
of  the  act "  to  redress  disorders  by  com- 
mon informers."  If  the  return  to  a  cer- 
Uorari  state  the  warrant  to  have  is- 
sued in  pursuance  of  the  act,  and  the 
defendant  below  appear  and  go  to 
trial,  he  cannot  assign  for  error  that  a 
warrant  was  issued  instead  of  a  sum- 
mon^ as  his  appearance  has  cured 
and  Waived  the  irregulnrity,  if  any. 
After  appearance  and  pleading  to  is- 
SQe,  defects  in  the  warrant  or  process 
cannot  be  assigned  for  error,  nor  can 
a  variance  in.  the  declaration  from  the 
process,  for  it  is  cured  by  pleading  in 
chief.  It  is  not  error  that  the  wai^ 
rant  is  in  the  name  of  an  individual, 
and  the  declaration,  qui  torn,  on  be- 
half of  the  plaintiff  and  others.  It  is 
not  error  that  a  second  venire  has  been 
issued  when  it  appears  that  the  first 
has  been  lost  or  mislaid ;  nor  can  it 
be  assigned  as  such  by  the  party  at 
whose  request  it  has  issued,  on 
the  first  not  being  returned.  It  is 
not  error  that  a  justice  has  contmued 
his  court  firom  day  to  day ;  nor  is  it 
such  that  the  return  does  not  state 
the  parties  to  have  been  present  at 
the  trial,  if  it  state  that  the  jury  heard 
the  proo&  and  allegations.  But  it  is 
fatal  on  error  if  it  appear  that  the  oath 
administered  to  the  constable  sworn 
to  keep.the  juirwas not  according  to 
law.    IkxyY.  WiXber,  134 

3.  It  is  error  in  aaaumpaii^  by  hus- 
band and  wife,  not  to  show  wliy  the 
wife  is  joined.  So  if  a  jury  be  de- 
livered in  charge  of  a  person  not  a 
eonstable.  ^oie};  v.  DarhiU  and 
Wtfe,  221 

Vol.  n.  7 


i.  In  error  on  etrtiorari  under  the 
ten  pound  act,  the  plaintiff  is  to  have 
taxed  against  the  opposite  party  only 
the  general  assignment  of  errors,  386 

Se^   AinNDHBirr,    1;    Certio&abi; 
P&ACTICB,  39,  40,  72,  87,  94. 


BSTOPPELu 
See  AwASD,  2. 

BVIDKNOB. 

1.  Evidence  of  the  declarations  o. 
a  person  as  to  owning  a  slave,  cannot 
be  received  to  render  a  parish  charge- 
able when  the  person  himself  might 
have  been  produced.  Oermantown  v. 
Livingston,  106 

2.  A  copy  of  proceedings  in  a 
foreign  tribunal,  certified  under  the 
seal  at  arms  of  a  foreign  minister  of 
the  kingdom  in  which  the  tribunal 
exists,  is  not  even  prima  facie  evi- 
dence, unless  it  be  made  appear  such 
minister  has  the  official  custody  of 
such  proceedings.  Vandervoort  and 
ancfther  v.  Smithy  165 

3.  If  ikstatute,  without  any  nega- 
tive words,  declare  that  all  formet 
deeds  shall  have  in  evidence  a  certain 
effect,  "  provided  "  such  and  such  re- 
quisites are  complied  with,  this  does 
not  prevent  their  being  used  as  testi- 
mony in  the  same  manner  as  if  the 
act  had  never  been  passed.  The  law 
of  the  8th  of  January,  1762,  declaring 
that  every  former  division  of  lands, 
of  which  there  was  a  map  or  note  in 
writing  under  the  hands  of  the  pro- 
prietors, should  be  a  valid  partition 
tbereol^  provided  such  map  or  note 
be  proved  before  a  judge  of  the  su- 
preme court,  and  a  time  copy  of  such 
map  be  filed,  and  such  note  recorded, 
does  not  prevent  an  antecedent  map 
or  deed  being  read .  in  evidence  to 
prove  a  partition.  Jackson^  ex  dem. 
Van  Den  Berg  and  others,  v.  Bradt, 

169 

4.  The  book  of  the  judge  of  tliQ 
court  of  probates,  containing  the  re 
cord  ofti^e  prolate  of  a  will,  may  be 
given  in  evidence  in  ejectment,  if  it 
be  proved  timt  the  original  will  is 
loat  Jaekson,  ex  dent.  Donaldiony  v. 
Lucdt,  363 

6.  And  of  such  loss  not  finding  the 
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INDEX. 


original,  if  it  be  an  ancient  will,  in 
the  office  of  the  aurrogate;  ia  evidence^ 

ib. 

See  OoNSioincEirr,   1;    DEYiai,    1; 
EjbCTMSHT,  2  ;  INBUBAHCS,  11,  12  ; 

Newlt  Disooykrkd  Etidbvcb; 
Pabtmxr   and   Partttbbship,  2; 

PbaOTIOI,  17,  38,  44,  90  ;  PBOMIB- 
80BT  NoTB,  1 ;  Slander,  1 ;  Trrs- 
FA88^  3;  Van  Sltck  Patxnt,  1. 


£XCn3B. 

See  PRAbnOB,  34^  36,  46,  67,  66,  68, 
78,  79,  84,  86,  89. 


EXECUTION. 

1.  A  aberiff  cannot  lerj  on  gooda 
bj  Tirtae  of  a  fl.  fa,  after  the  return 
day  ia  paat    Devoe  y.  EUi€i^        246 

See  Attornbt,  1;    Partmxrs  and 

PARTNBR8BIP,  1  ;   PRAOnOR,  9,  64; 
PROMI880RT  NOTR,  6. 


FATHER  AND  CHILD. 
SeeTRR8PA88»  3. 

FATOR. 
See  Challbnor,  1. 

FEE-SIMPLE. 
Bee  CONSTRUonoN  or  Wordb;  Db- 

TISB. 

FENCE. 
SeeDBYiBE,  1. 

FIERI  FACIA& 
See  ExBCunoN,  1 ;  PRAonoB;  9. 


FORCIBLE  ENTRY  AND  DE- 
TAINER. 

1.  The  court  will  quaah  a  oonyio- 


tion  ibr  a  forcible  entiy  and  detaioer 
if  the  indictment  do  not  state  the 
complainant  to  have  been  aeiaed,  or 
poeaeased  of  the  premiaes.  So^  wt 
aem5.,  if  the  grand  jury,  by  whom  the 
bill  waa  found,  oonaiated  of  24  per^ 
aona,  or  the  defendant  be  not  on  hia 
▼oluntary  appearance,  permitted  to 
traverse.  On  quaabing  the  conyio- 
tion,  a  writ  of  re-restitution  will  be 
ordered,  though  it  appear  that  the 
defendanVa  term  be  expired.  The 
PtopU  ▼.  JEtng,  98 


FOREIGN  MINISTER. 
See  Eyidbncb,  2. 

FOREIGN  PROCEEDINOa 
See  Etidbbo]^  2. 

FORFEITURE. 

1.  Landa  descending  between  in- 
dictment and  conviction  are  forfeited 
under  the  act  of  October,  177  9,  againat 
persona  adhering  to  the  enemies  of  the 
state.  Jodiwrn,  ex  (iem.  jPsB  y.  Prt- 
mi;  164 

FRAUD. 

See  EjBoncBNT,  1 ;  Wabrahtt,  1.    ' 

FREIGHT. 
See  Iksurancr,  2. 

FRIVOLOUS  PLEA. 
See  PRAoncB,  76. 


GENERAL  AVERAGE. 
See  Insurancb^  16,  16! 

GENERAL  I6SUK 

See  Error,  2 ;   Plea  and  Pibadxb6^ 
1;  Trespass^  1. 


INDSZ. 
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GOVERNMENT   OFFICER. 

1.  A  government  officer,  sworn  to 
act  feithfuUy,  according  to  the  best  of 
his  ability,  and  perform  his  duty  with- 
out any  wilfiil  omission,  and  autho- 
rized to  act  "according  to  bis  judg- 
ment, his  opinion,  and  as  things  shall 
appear  to  him,"  is,  in  the  line  of  his 
duty,  a  judicial  officer,  and  not  liable 
to  an  action  for  want  of  skill,  or  error 
in  judgment ;  aliter,  if  be  proceed  mala 
fide,  or  from  malice,  or  other  corrupt 
motive.  Under  the  law  for  repacking 
and  inspecting  beef,  an  offer  by  a 
cooper  to  brand  a  cask,  and  a  refusal 
by  the  inspector-general  to  have  it 
branded,  are  not  equivalent  to  a 
branding,  he  having  no  authority  to 
order  or  reAise  the  branding  of  a  cask. 
Seaman  v.  Paiten,  312 


UiUCIT  TRADE 

See  IHBU&ANCB^  13. 


IMPLICATION. 

See  CoTSNAirr,  1 ;  Proiossort  Not^ 
5 ;  Wakrakty,  1,  2. 


HEIRS. 
See  DxYiSE,  2. 

HIGHWATa 
See  Cbetiorabi,  1. 

HOSICK  PATENT. 

1.  The  boundaries  of  the  Hosick 
patent  ajre  according  to  the  survey 
made  by  I.  R.  Bleeoker,  in  1764. 
/adtson,  ex  dem.  Quackenbuahf  v. 
Detmis,  177 

HUSBAfcfD  AND  WIFE. 
See  Ebbob,  3. 


IMPROVEMENTS. 

1.  The  claim  fbr  the  value  of  im- 
provements under  the  act  of  the  6th 
of  April,  1803,  will  depend  on  the 

'  report  of  the  circuit  judge,  to  whom 
title  must  be  shown.  An  offer  to 
pay  the  appraised  value  made  by  the 
plaintiff  before  suit  brought,  will  eft- 
titie  him  to  costs.  Jackaon^  ex  dem, 
SpUsbwy,  V.  Watsofij  106 

2.  A  tenant  entering  under  a  pec^ 
son  cluming  the  whole  in  severalty, 
is  not  entitled,  under  the  acts  of 
March,  1786,  and  February,  1791,  to 
the  value  of  his  improvements  finom 
persona  recovering  as  co-tenants. 
Jackean^  ex  dem,  f^»  Den  Berg  and 
ifthen,  v.  Bradi,  303 

INDICTMENT. 
See  Paidon,   1;    Fobcdli   Bmtbt 

AND    DXTAINBB,  1 ;     ADDITION^    1  * 
MAUCIOUS  PbOSBOUTION,  1 ;  P&AO- 
.     TEOMf  26»   63. 

ENDORSER,  ENDORSEE. 

See  Plea  and  Plbadikq,  6 ;  Psoioa- 
80SY  NOTK,  1,  3,  4. 

INQUEST. 
See  PBAoncE,  2,  66,  74»  77,  86.— 


ILLEGAL  CONTRACT. 

1.  An  action  will  not  Ue  upon  a 
contract  to  pay  over  half  the  proceeds 
of  an  illegal  contract^  though  the 
money  arising  from  it  has  been  re- 
ceived by  the  defendant  Bdding  ▼. 
POkin,  147 


INTEREST. 
See  InburahcBi  2, 12 ;  PRAcnos,  61 

INTERLOCUTORY  JUDGMENT. 
See  PRACnci^  33. 

INTENDMENT. 
See  Gebxiobabj^  1, 1 
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INBuiKITT. 
See  Pabdov,  1. 

See  PKAcnc%  26,  83. 


IKSUBA9CB. 

1.  To  constitute  a  blockade^  ao  as 
to  aflect  a  policy  of  ioaoraDoe  by  a 
TiolaUon  of  it,  there  must  be  an  actual 
existing  force  before  tfie  port*  at  tbe 
time  it  ie  eotered.   The  animva  raier- 


§*  lo  aa  actioB  on  a  policj  of  fa- 
auFRDce,  a^erriDg  tbe  Ion  by  bam- 
try,  if  tbe  plaintiff  ahow  a  toae  fixmi  a 
fhiodulent  act  of  tbe  master,  tbe  pra- 
sumption  of  law  ^  that  it  was  for  bit 
own  benefit,  and  the  aasored,  in  onder 
to  entitle  him  to  recover,  need  nei  ^S- 
ftrmatiTely  show  it  to  bare  been  so. 
Bendrick  ▼.  Ddafidi,  67 

6.  An  asngnment  of  part  of  the 
subject  insured  toabeOigenuit,  tboogfa 
after  capture,  is  a  breadi  of  a  war- 
ranty of  neutral  pivpeitjf.  OoM  t. 
UwUtd  Insurance  Oompogiy,  73 

7.  If  the  defects  in  a  Tessel,  exist- 
ing previous  to  tbe  effecting  a  pdiqr 
of  insurance,  be  not  socb  as  to  ren- 

iendi  of  an  obsidiaiy  fleet  does  not !  der  the  Tessel  unseawortby,  though 


continue  tbe  blockade^  nor  is  the 
^try  of  a  neuter,  afler  being  warned, 
a  breach  of  bis  neutrality,  if  the  block- 
ading force  be  not  before  the  port 
If  a  vessel  be  driven  into  a  port  of 
necessity,  and  a  pestilential  disorder 
break  oui  which  renders  it  impossible 
ibr  her  to  pursue  her  vojage,  it  is  a 
loss  within  the  perils  of  a  policy. 
WiUiama  v.  Smith,  1 

2.  Tbe  purchaser  of  a  vessel  bot- 
tomed, not  knowing  her  to  be  so^  has 
an  insurable  interest  in  her,  and 
the  policy  underwritten  in  ignorance 
of  such  fact,  is  not  thereby  racated. 
If)  under  such  circumstances,  the  yes- 
•el  be  in  the  oourse  of  her  voynge 
•old  nnder  the  bottomry,  afler  an 
abandonment  for  want  of  ftinda  to 
carry  it  on,  the  underwriter  will  bc^ 
liable  on  his  policy,  deducting  the 
amount  for  which  the  yessel  aolt^  from 
the  sum  at  which  she  was  valued. 
When  tbe  insured  is  master  and  con- 
signee, and  Joint  owner  of  the  cargo, 
his  selling  it  in  a  port  of  necessity, 
where  the  Yoyage  was  broken  up, 
will  be  deemed  a  reception  of  the 
goods  there  by  him  as  owner,  and  as 
]^o  rata  freight  earned ;  the  insurer 
on  it  is,  therefore,  liable  only  for  the 
balanca     WOUama  ▼.  Smith,  1 3 

3.  In  a  polky  effected  in  New 
York  upon  goods  at  twelve  cents  per 
pound,  the  weight  will  be  determined 
by  the  Knglish  standard,  though  tbe 
invoice  specify  the  weight  to  be 
n«och.   QrQcie.Y.  Sffyme^  80 

4.  If  the  assured  have  information 
of  a  violent  storm  th#  day  after  his 
vessel  has  sailed,  and  he  state  only 
that  there  has  been  blowing  weather 
on  the  ooas^  it  is  a.  misrepresentation 
which  will  avoid  the  policy.  Eht  v. 
MaUett,  67 


sbe  may  demand  lepaits  on  her  voy- 
age, if  she  perish  in  its  prosecution, 
tbe  amount  of  the  repairs  required 
for  tbe  anterior  delbcts  are  not  to  be 
deducted  firom  that  of  the  verdict,  if 
rendered  for  a  ttoal  loss.  JDqpeygler 
V.  CMumbian  Jntwtmee  Company,  86 

8.  Whether  a  vessel  which  moves 
down  a  river,  on  tbe  route  in  a  voy- 
age insured,  has  actually  sailed  on  it, 
is  a  fact  depending  on  drcumstanoes 
and  tbe  quo  animo.  If  she  hss  not 
taken  ber  captain  on  board,  it  is  a 
presumptu>n  that  she  has  not  com- 
menced her  voyage,  though  aU  ber 
papers^  deiu^nce  and  lading  be  taken 
in.  On  a  warranty  depending  on  a 
matter  of  tact,  tbe  jury  are  tbe  pro- 
per judges.  Dennis  and  Wittiama  ▼. 
Ludhw,  111 

9.  A  voyage  from  one  port  to  an- 
other through  an  intermediata  poTt» 
where  the  goods  are  to  be  landed 
and  resbipped  to  those  of  their  ulterior 
destination  may  be  insured  as  a  voy- 
age from  the  first  to  the  second  porii 
without  mentioning  the  third.  I^ed^ 
bach  V.  Cdumbian  Iwntramct  Com' 
pony,  129 

10.  If  an  assured  be  indebted  to 
his  broker,  and  give  him  a  policy  to 
effect  an  adjustment,  which  be  does^ 
and  thereon  tfeMte  the  insurer  with 
the  amoimt,  and  carries  the  same  to 
the  credit  of  the  assured,  it  is  not 
payment  to  him,  unless  be  assent 
B^kme  and  Smith  v.  KeUmm  and 
Bunker^  l^9 

11.  WhereapoUpyisdear,  oertain, 
an4  noambignoua  as  to  the  voyage 
insored^  proposltkma  asking  the  rate 
of  insuranoe  for  another  voyage  can- 
not be  resorted  to  ss  representations 
to  show  the  voyage  insured  was 
meant  to  be  restricted  to  that,  da* 
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40i 


gerib«d  Ui  the  proposition.     Vander' 
voort  and  another  v.  Smtth^  !  66 

12.  If  the  acting  partner  in  s  con- 
cern of  two,  cause  an  insurance  to  be 
effected  for  the  amount  of  his  own 
share,  and  the  policy  state  it  io  be 
on  his  aoeonnt^  but  retain  the  general 
printed  words  of  "whomsoeTer  else 
it  may  concern/*  the  insurance  will  be 
held  to  have  been  made  on  the  joint 
account,  if  such  appear  to  have  b^n 
the  intention  of  the  assured,  and  to 
gather  thts  intention,  the  letters  of  the 
assured  may  be  resorted  to,  though 
they  were  never  shown  to  the  under- 
writer, who  subacribed  upon  seeing 
instructions  .to  insure  only  on  the 
separate  account  of  the  acting  partner. 
Under  such  circumstances,  if  the 
policy  be  for  half  the  cargo,  and  on 
capture  half  be  condemned,  and  half 
be  acquitted,  the  assured  can  recover 
only  a  moiel^  of  the  sum  insured. 
Lcmrmce  v.  M<ir,  203 

13.  Under  a  warranty  against  sei- 
sure,  on  account  of  illicit  trade,  the 
underwriter  is  liable  for  a  loss  by 
illicit  trade  barratrously  carried  on  by 
the  master.  A  representation,  in  time 
of  peace,  that  a  vessel  shall  sail  in 
ballast,  is  substantially  complied  with, 
though  she  sail  with  a  trunk  of  mer- 
chandize and  ten  barrels  of  gunpow- 
der^  laden  on  board  without  the 
knowledge  of  the  owner.  Suckley  v. 
Ddafidd,  222 

14.  If  an  assured,  having  written 
several  letters  ordering  insurance,  and 
transmitted  them  by  different  convey- 
ances, arrive,  after  a  knowledge  of  a 
loss,  with  one  of  the  letters,  at  a  port 
from  whence  it  is  forwarded  by  the 
poet,  he  is  bound  to  countermand  the 
order  by  the  same  mail.  Wataon  v. 
Dektfietd,  224 

15.  If  a  vessel  be,  from  sea  damage, 
obliged  to  bear  away  to  a  port  of  ne- 
cessity, in  order  to  refit,  the  wages 
and  provisions,  from  the  moment  of 
bearing  away  to  the  period  of  siuluig 
on  her  original  voyage,  constitute  a 
subject  of  general  average,  the  propor- 
tion of  which  may  be  recovered  in  an 
action  of  asmmpsit,  by  the  owners  of 
the  siiip,  against  the  proprietors  of  the 
cargo.     Watden  v.  Le  Boy,  263 

16.  Where  the  termini  of  the  voy- 
age insured  are  preserved,  it  is  only  a 
deviation  to  touch  at  any  intermediate 
port;  and  though  it  be  resolved  on 
before  the  voyage  commence,  it  is  not 
oc  that  account  an  altered,  or  differ- 
ent voyage  from  the  one  described  in 


the  policy,  and  the  insurer  wffl  be 
lisble  for  any  loss  before  arriving  at 
the  dividing  point  Wages  and  pro- 
vi<»loii8  are  subjects  of  general  avdrag^ 
from  the  time  of  being  obliged  to. bear 
away  to  a  port  of  necessity  In  oonke- 
quence  of  injuries  received,  and  re- 
coverable under  a  policy  on  the  ship. 
ffenshaw  v.  Marine  Inewance  Oomr 
pany,  274 

17.  After  an  abandonment  and  pay- 
ment of  k)88,  a  purchase  of  the  pro- 
perty insured,  by  the  agent  or  corre- 
spondent of  the  underwritten,  though 
made  after  condemnation,  is  for  the 
benefit  of  the  insurer,  if  he  elect ; 
therefore  the  proceeds  of  a  purchase 
so  made,  and  any  cargo  in  which  they 
may  be  invested,  become,  if  he  pleases, 
liis  property,  and  he  may  maintain 
trover  for  it  against  the  assured. 
Unittd  Insurance  Company  of  New 
York  V.  Robinson  and  Hartshome,  280 

18.  If  an  assured,  after  capture, 
appomt  an  agent  to  prosecute  his 
claim,'  such  agent  after  abandonment 
becomes  the  agent  of  the  assured,  and 
a  receipt  by  him  of  the  money  for 
which  the  property  has  been  sold,  wfll 
be  deemed  a  receipt  by  the  insurer, 
who  must  look  to  the  agent  for  the 
amount,  and  pay  the  assured  his  full 
loss  without  any  deduction.  All  acts 
by  such  an  agent,  if  bona  fide,  bind 
tlie  underwriter.  MiUer  and  Graham 
V.  De  Feyeter  and  Charllon,  301 

19.  The  arrival  of  a  vessel  at  a  port 
insured  to\  from  a  port  insured  fromf 
though  she  may  have  sailed  subse- 
queut  to  the  vessel  insured,  affords  no 
ground  for  presuming  the  asaured  had 
any  knowledge  of  the  bad  weather 
the  arriving  vessel  had  snstained,  nor 
tlutt  the  assured  received  information 
of  the  sailing  of  bis  Vessel  by  the  one 
which  arrived,  whei^  circumstances 
show  it  might  have  been  received 
another  way.  A  representation  say- 
ing, "  I  am  informed  of  the  vesseFs 
sailing,  and  she  is  out  this  day  twenty- 
six  days,"  is  not  an  assertion  as  a  &ct 
that  she  is  out  twenty-six  days,  and, 
therefore,  is  not  a  misrepresentation, 
though  she  may  have  been  out  twenty- 
seven  If  a  vessel  be  msured  as  out 
of  time,  and  she  be  out  one  day  more 
than  the  information  received  speci- 
fies, if  the  jury  do  not  find  it  to  be 
material,  the  court  will  not  say  it  is 
so.     WiUiams  v.  Delafldd,  320 

20.  If  an  insurance  be  on  a  return 
cargo,  beginning  the  adventure  "  (torn 
and  immediately  after  the   loading 
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thereof  on  board  the  aaid  Yenel,"  at 
the  port  of  deetination,  with  liberty  to 
tOQcb  and  trade  at  two  intermediate 
porta,  the  policy  will  Dot  cover  the 
outward  cargo  firom  the  port  of  desti- 
nation  to  one  of  the  intermediate  porta, 
though  the  vessel  was  obliged  to 
carry  it  there,  in  consequence  of  being 
refused  permission  to  enter  that  of  her 
destination ;  the  premium,  therefore, 
must  be  returned,  as  the  risk  ne?er 
attached.  Cfrtues  and  Scriba  v.  Ma- 
riMj&uiraMi  Company,  SSd 

See  Challskoi,  I ;  CoMMisaiOKS,  1 ; 
Set-Ofp,  1,  6. 


IRRBGULARITY. 


See  FiucnoB,  3. 


JOINDER  IN  ACTION. 
See  PBAcnci^  41. 

JUPGFS  CERTIPIOATB. 

'See  HAU010U8   Prosboittiok,  7; 
Pbacticb,  42. 

JUDGE'S  CHAR6K 
See  Bill  op  Ezcbptiqrb,  I. 

JUDGE'S  ORDER. 
SeeLiBB^  1. 

JUDGE'S  REPORT. 

See  IKPBOTSICENIS;  1. 

JUDGMENT. 

1.  Judgments  docketed  previous  to 
the  passing  of  the  bankrupt  law  of  the 
United  States,  remain  a  lien  on  the 
lands  then  held  by  the  bankrupt,  and 
have  a  priority  in  payment,  out  of  tlie 
lands  affected  by  them,  before  the 
general  creditors,  the  commissioners' 
assignment  passing  such  lands,  subject 
to  ail  judgments  so  docketed,  if  the 


judgment  creditor  has  not  oome  la 
under  the  oommiasion.  Livingston  v. 
JUvinfftiont  300 

See  Erbob,  1 ;  Pastnbbs  jlhd  Pabt- 

NSBSHIP,  1 ;  PUU  AKB  PUEADXHO, 
3;  Praoticb,  28,  29,  31,  64^  »; 
Pbokxssobt  Notb»  5. 


JUDGMENT  CONFESSED. 
See  PI.MA.  AND  Plbadikc^  3. 

JUDGMENT  BY  DEFAULT. 
See  pBAonoi^  37,  77. 


JUDGMENT  IN  CASE  OF  NON- 
SUIT. 

See  Pbaotiob,  6,  13,  14^  16,  16»  2^ 
21,  «0,  78,  79,  84. 


JUDGMENT  RECOYERED. 
SeePLBA  andPlkaduto,  2;  Pbom» 

80BT  NOTB,  2,  3. 


JUDICIAL  OFFICER. 
See  GovKBmiEHT  OincaBB,  1. 

JURISDICTION. 
See  JusnoB  or  thb  Pbaoi^  1 ;  Slax- 

SKB,  I ;  TBB8PA8S)   1. 

JURY  AND  JUROR. 

See  Cbbtiorak,  2;    Erbob,  3;    Ik- 
0UBANGB,  8;  Pbacticb,  26, 35, 63, 86. 

JUSTIFICATION, 
bee  TBBRPAfis,  1. 


JUSTICE    AND    JUSTICES' 
COURT. 

1.  A  justice  of  the  peace  cannot 
grant  a  warrant  to  apprehend  a  crimi- 
nal  for  an  offence  com  milted  in  an- 
other state.  The  People  v.  JSamud 
and  Job  Wright^  213 
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S.  If  a  non-resident  plaintiff  sue  by 
warrant  before  a  justice,  and  will  not 
consent  to  an  adjournment  for  more 
tiian  three  dajs,  in  no  case  can  the 
Justioe  adjourn  over  that  time.  Van- 
dee  y,  Cfoodepeedf  *  245 

See  AxBNDMENT,  1;  CEsnoKABi ; 
Ebror,  2,  3,  4 ;  Plea  akd  Plbad- 
nra,  1 ;  Peaoticib,  22,  87,  90. 


LETTEB& 
See  Insubanob,  12. 

LETT. 

See  ExBounov,  1;   Pi.BtNEBS  and 
Pabtnebshif,  1 ;    Pbaoticb,  54. 

LIBEL. 

1.  In  an  action  for  publishing  a 
libel,  the  court  will  discharge  a  judge's 
order  for  holding  to  bail,  unless  special 
cause  be  shown  by  affidavit  Olasan 
Y.  Gould,  47 

2.  In  an  action  for  a  libel,  the  court 
will  not,  on  the  common  affidavit, 
change  the  venue  from  the  county  in 
which  circulated  to  that  in  which 
printed  and  first  published.  CUnton  v. 
CrasweU,  245 

LIEN. 

See  JuDOMBNT,  I ;  Sbt-Oft,  2. 

LIMITATION. 
SeeDBTiSB,2. 

LOCATION. 
See  Van  Sltoc  Patent,  1. 

Losa 

1.  If  two  persons  enter  a  bank  at 
the  same  time,  one  with  money  and 
one  without,  the  latter  of  whom  in- 
forms the  cashier  it  is  to  be  deposited 
tn  his  account,  this  circumstance  alone, 


without  any  acts  of  the  other  party 
confirming  such  account,  will  not 
justify  the  cashier  in  carrying  the 
money  to  the  account  of  the  party 
saying  it  is  his;  if  he  do,  and  pay 
money,  or  give  credit  on  the  strength 
of  such  deposit,  to  such  person,  the 
bank  must  bear  the  loss.  Winter  v. 
Bank  of  New  York,  337 


IS 

ICAEXNG  UP  RECOBDa 
See  Pbactigb,  98. 

MALICIOUS  PROSECUTION. 

1.  To  warrant  the  granting  a  copy 
of  an  indictment,  to  ground  an  action 
for  a  malidous  prosecution,  the  malice 
should  appear  from  circumstances  at 
the  trial,  declarations  out  of  courts  or 
certificate  from  the  judge  that  he 
thinks  it  ought  to  be  granted,  which 
he  may  give  though  he  be  off  the 
bench  and  has  signed  one  which  proves 
insufficient  The  People  v.  John  P. 
Poylkn^  202 

MANDAMUa 
See  PBAoncB,  23. 

MAP.  , 


See  Eyidbvob,  3. 


MASTER  OF  SHIP. 

>.  A  master  of  a  ship  can  bind 
his  owner  by  a  bill  of  exchange  drawn 
for  necessaries.     Whoaird  y.  HaUetit 

77 

See  iBBUBAHOl^  2 ;  WlTMBSS,  1. 


MERITa 
See  Pbaotigb,  2,  3,  II,  66. 

MISDIRECTION. 
See  PBAoncB,  11, 
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IdSJOINDBB. 
See  PBAcnci^41. 

MISNOMER 
See  AsDmos,  1 ;  Boni^  1. 

MISBEPBESENTATION. 
See  Inburahg^  4,  9, 19. 

MISTAKE. 
See  pRicnci^  35. 


NEUTER  AND  NEUTRAIJTT. 
See  iNSUSAHCfl^  1. 


NEWLY  DISCOVEEED  EVI- 
DENCE. 

See  PRAcnoB,  It,  se,  61. 


NEWTMAI. 

See  Bill  op  Ezceptioiis,  1 ;  Praohoi^ 
10,  11,  n,  35,  36,  44,  61. 


NEW  ASSIGNMENT. 
See  Plsa  and  FLiaswo,  6. 

NON-ENUMERATED  MOTION. 
See  Praotiob,  43, 54,  5t,  85,  93, 

NON-RESIDENT. 
See  JuBncB  or  ths  Pkagi;  2 

NONSUIT. 

See  TSLkCllQM,  6, 13,  14. 15,  16,  20, 
21,  50. 


NOTICE. 

See  ATTOBiniT,  1 ;  Piuofioi%  8^  11^ 
18,  29,  30,  37,  54,  57,  58^  68^  93; 
PBomaBOBT,  Noo^  1, 4. 


NOT  GUILTT. 
See  PAAonoi^  41. 


OATH. 
See  EsBOB,  2 ;  RxeuLA  Gbkbuuh^ 

3;  TEABSL4TI0II8^  1. 


OPPOSITION. 
See  PRAoncB^  68^  80,  82. 

ORDER  FOR  INSURANCE. 
Bee  Inburahcr,  12,  14. 

OYER. 
See  PRAcncfl^  37. 


PAPERa 

See  CoFixa,  1 ;  PiucrncR,  14;  Wff- 
NX88^  2. 


PARDON. 

1.  ir«  prisoner  who  has  been  per- 
doned  on  condition  of  leaving  the 
United  States  within  n  limited  time^ 
do  not  departi  and  is  afterwards  taken 
up  for  not  so  doing,  he  may,  on  its  ap- 
pearing to  the  court  that  he  was  de- 
ranged in  his  mteHects,  be  disofaaiged 
on  condition  of  departing  within  the 
same  period  ihxn  the  day  of  his  dis- 
charge.   Feopk  T.  Jametf  57 


PAROL  AGREEMENT. 
See  EjionoMT,  1. 
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8m  ImnTKAHoi,  il;  PBioncB^  88; 

WA«9iJiTT,  3. 


PABTITION. 
Sm  ASTSM  P08fiHSflH>9,   1 ;    Cov- 

(nsvonoiror WoBiM^  l;  Bni»w», 
8. 


PAETNEBS  AND  PARTNER- 
SHIP. 

1.  If  one  of  two  partners,  witbont 
anj  authority  from  the  other,  execute 
a  joint  bond  and  warmnt  of  attorney 
in  the  namee  of  both,  the/  are  Yold 
a9  against  the  partner  who  did  not 
sign;  bnt  if  judgment  and  execution 
be  thereon  entered  up  and  sued  out 
againat  both,  the  court  will  not  set 
them  aside  on  the  application  of  him 
who  did  sign,  nor  even  of  him  who 
did  not  sign,  but  with  respect  to  him 
thej  would  order  that  no  execution 
should  go  against  hid  persoA  or  goods. 
Such  bond  and  warrant  of  attorney 

'  are  good  against  the  party  oxecuting, 
who^  on  a  joint  bond  so  signed,  may 
]p4ead  non  eat  factum.  If  an  execu- 
tion be  sued  out  for  more  than  is  due, 
the  court  will  not,  merely  on  that 
account)  set  it  aside  if  it  appear  that 
the  sheriff  has  received  instructions, 
though  not  endorsed  on  the  writ,  to 
levy  only  what  is  actually  owing,  but 
the  defendant,  though  his  application 
be  denied,  will  be  entitled  to  costs  if 
it  do  not  appear  that  the  directions  to 
the  sheriff  were  given  before  levy 
made.  Cfreen  and  Mosher  y.  W.AJi 
:Beakt  265 

2.  One  partner  cannot  maintain 
atsumpsU  against  another,  for  a  bal- 
«no8  due  on  a  joint  transaction,  unless 
evidence  be  given  of  an  express  pro- 
mise.   Ckuey  ^  Lawrence  v.  Bnuh^ 

293 

SeelMBURAKOi^  12 ;  Plvaand  Plsad- 
JVQ^  6 1  Prohisbo&tNote^  3;  Sale, 
1 

PAYMENT. 
See  Jmsuuxcb,  10. 


12.  If  ft  debtor  do  not  direct  .he 
•ppUcation  of  a  payment^  his  creditor 


may  place  it  to  what  account  he 
pleases.    Mam  ▼.  Jfarv^  99 

2.  On  an  agreement  to  accept  notes 
in  payment  of  goods  sold,  if  before 
delivery  the  notes  turn  out  bad,  a  ten- 
der and  refusal  of  them  is  no  payment^ 
unless  the  vendor  agreed  to  run  the 
risk  of  their  being  paid.  Bogety.Mer- 
riUand  Clasp,  117 

PERIL.  ^ 

See  Iksurakck,  1. 

PESTILENTIAL  DISORDER. 
See  iKsmuKd^  1. 

PLEA  AND  PLEADINa 

1.  If  a  defendant  before  a  justice 
rely,  in  an  action  of  tresj^ass,  on  his 
title,  he  confesses  the  trespass,  and 
cannot^  on  moving  the  cause  into  this 
court,  plead  the  general  issue.  Strong 
and  others  y.  SmWi,  28 

2.  To  a  plea  of  a  judgment  re- 
covered, a  replication  denying  the 
fiicti  may  conclude  to  the  country.  A 
plea  merely  negativing  facts  is  not  a 
special  plea.  The  endorsing  a  plea 
by  counael  is  a  signing.  Manhattan 
Company  v.  Miller,  60 

3.  If  an  administrator,  by  his  plea 
in  this  court,  admit  assets,  on  which 
there  is  a  regular  judgment  entered, 
it  will  not  be  set  aside,  to  let  in  a 
idea  of  a  judgment  confessed  in  the 
common  pleas,  after  filing  the  plea  in 
this,  not  even  though  the  judgment 
taken  on  the  assets  admitted,  be  for  a 
few  cents  more  than  in  strictness  ap- 
pear to  have  been  acknowledged. 
)Vemoery.  Wriaht^  101 

4.  If  a  defendant  do  not  plead  hit 
diachaige  under  the  insolvent  law,  the 
court  will  not  afford  a  summary  reliet 
Oroae  v.  Bobeon,  102 

5.  If  a  plaiutUf  declare  in  trespass 
generally,  and  the  defendant  plead 
Uberwn  tenenventumf  setting  out  the 
dose  with  metes  and  bounds,  the 
plaintiff  should  new  assign.  If  he  do 
not,  and  conclude  with  an  averment^ 
it  is  fatal  on  special  demurrer.  .Ho^ 
locky.  Fobinaon,  233 

6.  If  the  endorsement  of  a  firm  be 
stated  in  a  declaration  on  a  bill  or 
note  to  be  made  to  them  as  persons 
"using  the  name,  style  and  firm,** 
endorsed,  and  that  they  "endorsed 
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the  said  note,  the  proper  handwriting 
of  one  of  them,  in  their  said  copartner- 
ship name,  style  and  flrm«  being  to 
■ach  endorsement  subscribed,"  it  is 
good  on  general  demurrer.  Kane  v. 
Seqfidd,  368 

See  Award,  2 ;  Bomx,  1 ;  Error,  2 ; 
Partners  akd  Partrbrshif,  1 ; 
Practice,  41,  83,  96 ;  pROMiasoRT 
Note,  1,  6 ;  Trupass^  1. 


POINTS. 
See  PRAonca,  62,  76. 

PORT  OP  NECESSITY. 
See  iKStT&AVOB,  1,  2,  15,  16. 

POSSESSION. 
See  Adtsrsb   PoessssiON;    Eject- 

T,i. 


PRACTICE. 

1.  A  struck  Juiy  will  not  be  granted 
without  affidavit  of  the  intricacy  or 
importance  of  the  cause,  though  there 
be  no  opposition.  HvingsUm  y.  Co- 
hmhian  Insurance  Company^  28 

2.  Affidavit  of  merits  sufficient  to 
set  aside  an  inquest  taken  at  the  cir- 
cuit, and  with  costs.  BooMveU  v. 
KeimpfT^  30 

3.  If  prooeedhigs  be  irregular,  they 
will  be  set  aside,  though  the  defend- 
ant do  not  swear  to  merits,  and  the 
plaintiff  swear  there  are  none.  De- 
peysterv,  Wame^  45 

4.  It  is  not  necessary  in  an  affidavit 
to  change  the  vmtte,  to  state  the  cause 
of  action.  If  it  be  not  transitory  it 
should  be  shown  by  the  opposite  side. 
Baker  and  Sloane  v.  Sleight^  46 

6.  Leave  will  be  granted  to  go  to 
trial,  notwithstanding  a  commission 
has  been  sued  out,  and  the  usual  time 
for  returning  it  is  not  elapsed,  but  this 
will  not  prevent  showing  cause  at  the 
trial  to  further  postpone  the  cause. 
PeU  V.  Buniker,  46 

6.  If  a  defendant's  commissioner 
has  mislaid  a  commission,  in  conse- 
quence of  whicli  it  has  not  arrived, 
but  is  shortly  expected,  the  court  will 
not  grant  judgment  as  in  case  of  non- 
suit^ though  there  has  been  a  former 


stipulation,  but  will  allow  to  stipulattt 
anew  on  paying  costs.  Cotot  and 
others  V.  Thompson,  4Y 

7.  When  a  stipulation  h  offered 
before  notice  of  motion,  then  costs 
will  be  allowed  up  to  the  time  of 
offer.  When  after  notice,  and  before 
actual  application  up  to  that  timci 
but  when  not  till  the  court  is  applied 
to,  all  costs  must  be  paid.  Anany- 
mouSf  66 

8.  To  take  the  effect  of  a  motion 
for  judgment  on  a  fKvolous  demurrer, 
notice  of  bringing  on  the  argument 
must  be  given,  t& 

9.  A  ft.  fa,  issuing  into  a  different 
county  than  where  the  venue  is  laid  is 
void.  So  is  a /L /a- tested  out  of  term. 
Simonds  v.  CkUUn,  61 

10.  If  a  plaintiff  examine  his  wit- 
ness and  deliver  him  over  to  the  de- 
fendant to  cross-examine,  and  before 
any  opportunity  offer  to  enable  the 
plaintiff  to  ask  him  any  questions  in 
explanation,  the  witness  fall  down  in 
a  fit,  and  the  plaintiff  go  on  to  ex- 
amine other  witnesses,  and  try  the 
cause,  the  court  will  not  afterwards 
grant  a  new  trial  to  give  the  plaintiff 
an  opportunity  of  letting  in  the  further 
testimony  of  the  same  witness.  Ds- 
peyster  v.  Columbian  Insurance  Oomr 
pany,  86 

11.  If  a  judge  misdirect  in  one 
point,  which  does  not  go  to  the  merits 
of  the  case,  according  to  which  the 
jurx  decide,  the  court  will  not^  on 
that  account^  order  a  new  trial,      ib, 

12.  Where  a  party  has  it  in  his 
power  to  enforce  payment  of  costs 
awarded  him  by  attachment,  the  court 
will  not  take  the  non-payment  into 
consideration,  in  forming  a  subsequent 
decision  on  a  collateral  matter.  An 
attachment  in  the  first  iiiStance  is  not 
granted  against  a  witness  for  disobey- 
ing a  su^fHBna,  The  practice  is,  to 
move  for  a  rule  to  show  cause.  Jodfc- 
son  V.  Mann^  92 

13  Absence  of  a  witness  is  good 
cause  for  refiising  judgment  as  in  case 
of  nonsuit,  and  even  to  excuse  stipulat- 
ing. 92 

14.  If  a  plaintiff  be  prevented  ftom 
proceeding  to  trial  for  want  of  papers^ 
which  he  had  an  honest  fair  cause  to 
expect,  it  will  be  sufficient  to  prevent 
an  application  for  judgment  as  in  case 
of  nonsuit,  but  not  to  exouto  the  costs 
of  the  circuit  Jackson^  ex  dem.  Van 
Bergen,  v.  Haight,  93 

15.  If  it  appear  the  court  would 
not  have  tried  a  cause  at  the  drcuit 
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bftid  the  plalntUrbeeii  retdy^  judgment 
as  in  oase  of  nonsait  will  not  be 
granted,  and  ooeta  will  be  allowed 
only  for  the  witneesesi  up  to  the  time 
when  the  detennination  of  the  circuit 
Judge  was  known,  ib, 

16.  Ifanumber  of  causes  depend 
on  the  same  title,  and  a  case  is  made 
in  one,  the  plaintiff^  need  not  continue 
to  notice  for  trial  circuit  after  circuit. 
If  they  do^  the  non-decision  of  the 
case  will  prevent  judgment  as  in  case 
of  nonsuit,  but  will  not  exonerate  from 
costs,  iU  semb.  Jaekaon^  ex  d&m.  Fan 
Bcrgm,  ▼.  HavgU^  94 

17.  An  application  for  a  new  trial 
on  account  of  newly  discovered  evi- 
dence, is  an  enumerated  motion. 
Chandler  v.  Trayard^  94 

18.  An  affidavit  of  service,  stating 
it  to  be  by  leaving  notice  and  copy 
on  the  table  of  the  opposite  attorney, 
is  not  good,  unless  it  also  set  forth 
that  there  was  hot  any  one  in  the  of- 
fice. Jackaon^  ex  d$m.  Norton^  v. 
Gardner^  95 

19.  No  agreement  between  attor- 
neys can  be  noticed  unless  reduced  to 
writing.    Bomv.  Grecn^  96 

20.  If  two  causes  turn  on  the  same 
point  and  a  verdict  be  given  in  one, 
on  which  a  case  is  made,  it  is  suffi- 
cient to  prevent  judgment  as  in  case 
of  nonsuit  for  not  proceeding  to  trial 
in  the  other,  or  a  stipulation,  but  will 
not  excuse  firom  coeis.  Pcdmor  and 
others  v.  MuXUgan  and  others,         -95 

21.  If  a  cause  be  submitted  to  ar- 
bitrators before  a  circuit,  and  an  ap- 
plication be  afterwards  made  for  judg- 
ment as  in  case  of  nonsuit,  it  wUl_be 
refused  with  costs. 


ibr  his  discharge  under  the  insolvent 
law  till  the  last  day  of  term,  and  his 
creditor  oppose  him  on  an  affidavit  of 
showing  probable  cause  of  impeach- 
ing the  fairness  of  his  inventory,  the 
court  will  remand  till  the  next  term. 
Maraoroft  v.  BMar,  99 

26.  Withdrawing,  by  permission  of 
the  court,  a  juror  in  a  crimhial  case, 
is  not  of  itself  a  cause  for  arresting 
the  judgment  on  a  subsequent  triid 
fbr  the  same  offence.  Peopfs  v.  Bar- 
reU  and  Ward,  100 

27.  An  application  for  judgment  on 
a  frivolous  demurrer  is  an  epumerated 
motion,  and  has  priority  of  other  mo- 
tions if  the  notice  specify  the  applica- 
tion to  be  grounded  on  the  fWvolous- 
nees,  and  there  be  no  opposition 
IPGabeY.IPKay,  100 

28.  When  the  court  is  divided, 
judgment  must  go  according  to  the 
verdict  But  if  an  intimation  for  a 
special  verdict  has  been  given,  and 
the  bench  be  afterwards  ^1,  a  second 
argument  will  be  ordered,  if  the 
special  verdict  be  not  agreed  to.  Van 
Dyck  V.  Van  Beuren  and  Voeburgh, 

103 

29.  A  notice  to  declare,  plead,  ftc^ 
need  not  specify  "or  that  the  default 
will  be  entered,*'  but  may  say  gene- 
rally *>or  judgment"  Cfardiner  v. 
Buel,  103 

30.  Notice  of  motion  may  be  only 
for  the  first  dine  of  term  without 
specifying  the  puce  where.  BodweH 
V.  WOcox,  104 

31.  If  in  a  plea  of  set-off  in  the 
common  pleas  the  sum  for  which 
judgment  is  rendered  be  under  26 


Bradt  v.   Way, '  dollars,  the  plaintiff  must  pay  costs  to 
96 1  the  defendant     Van  Antwerp  y,  Jn' 

22.  Wherever  it  is  shown  on  the\ gereoU,  lOV 
fiioe  of  the  counter-affidavits  that  the  j  32.  If  there  be  a  U$  pendens  in  tho 
application  noticed  will  be  inefTectual,  common  pleas,  in  which  there  has 
costs  of  resisting  will  follow  tU  semb.,  \  been  no  decision,  tliis  oourt  will  not 

95  j  take  up  the  point  on  a  case  made  and 

23.  The  affidavit  for  an  attachment  |  submitted  by  consent  StroufeU  v. 
agamst  judges  of  an  inferior  court;  Vrooman,  107 
fbr  disobeying  a  mandamus  ordering !  33.  If  the  names  of  two  attorneys 
them  to  seal  a  bill  of  exceptioll!^  appear  on  the  writ,  subsequent  pro- 
ought  to  show  that  the  persons  codings  may  be  in  the  name  of  one 
served  are  those  who  ought  to  si>,'u.  alone.  Interlocutory  judgment  may 
People  V.  Judges  of  G.  P.  of  Washimj-  bo  entered  at  any  day  after  defhult^ 
ion^                                               1)7 ;  and  before  writ  of  inquiry  executed. 

24.  If  special  bail  be  duly  entered,  i  GouJId  ads.  Spencer,  109 
out  notice  thereof  and  of  justitication  j  34  If  a  late  decision  be  made  of 
be  not  given  till  afler  the  arrest  ol  tho  which  counsel  is  not  apprised,  the  . 
bail,  proceedings  on  the  bail-bond  will  court  will,  in  some  cases,  allow  of  its 
be  stayed  on  payment  of  costs.  Jf^-,  being  urged  as  an  excuse  for  not 
tsrkm'y!  Benjamin,                          l^S  making  an  earlier  application.  Schoonr 

26.  If  a  prisoner  be  not  brought  up :  nioiier  v.  Trans^  110 
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35.  AlWr  a  wHnev  has  been  ex- 
amined on  intarrogmtories,  and  croaa 
examined  and  hit  depoeitiona  read,  a 
»eir  trial  witt  not  be  granted,  on  a 
aupplemental  affidaviti  stating  mis* 
take,  or  surprise.  A  aew  trial  wiil 
not  be  granted,  beoanse  of  the  dis- 
ooverj  cf  new  witneasse  to  the  same 
ftot ;  nor  becsnse  a  juror  was  chal* 
lenciad  in  the  abaeaoe  from  oouit  of 
the  defendaal'a  eounael.  Strinbaeh 
V.  CMitmbitM  Inammtee  Cbaipaay,  129 

36.  An  application  for  a  aew  trial 
on  aooouAt  of  a  disooyery  of  testinaony 
must  allow  it  to  have  been  discovered 
since  the  trial  It  is  not  snfficient  to 
saj  it  has  been  roceiTed  sinocs  for  its 
not  havhig  been  received  might  be 
uiiged  as  a  teeaon  for  not  tryinff. 
Vaiadiarvoort   and   amdktr  y.  Smivi, 

165 
St.  If  on  demand  of  oy0r,  that  given 
be  different  from  that  set  out,  the 
plaintiff  cannot,  without  rule  or  notioe^ 
after  service  of  a  true  oyer,  sign  judg^ 
ment  bj  de&ult  If  it  be  done  the 
oourt  will  set  it  aside,  with  eosts. 
Ciinion  v.  iWfer,  176 

38.  When  a  defendant  cross-ex- 
amines a  plaintiff's  witness,  he  makes 
him  his  own.  Therefore,  parol  testi- 
mony of  a  deed  or  will,  disclosed  by 
such  witness,  in  the  possession  of  the 
phdntiff;  cannot  be  received  without 
notice  to  produce  it.  Jackaon^  ex  dan. 
Van  iSUydSt  and  other*  v.  Son,  118 

39.  Under  the  aot  concerning  coses, 
a  plaintiff  must  recover  above  fifty 
dollara  damages,  exclusive  of  the  six 
oents  or  other  costs,  to  entitle  him, 
in  the  supreme  courts  to  coats  of  in- 
oraase.  The  word  **  recover,"  in  the 
statute,  means  what  shaU  be  saseawd 
aa  damages,  eo  nomine.  Van  Borne 
r.Fetrie,    '  213 

40.  8o  in  the  common  pleas  the 
damages,  eaasluewe  of  costs,  must  be 
above  twen^-five  dollars.  SeoTnan 
T.  Ba/Oey,  2U 

41.  A  count  in  aeeumpsU,  and  one 
OQ  a  warranty  on  a  sale,  may  be 
joined,  and  not  guilty  pleaded  to  both. 
If  not  guilty  be  pleaded  to  the  wa^ 
ranty,  and  non  aeewmpeU  to  the  other 
ooxmi  and  the  plahitiff  take  judgment 
on  the  asran^Mtlk  and  eater  a  notts 
proteqni  on  the  wanan^,  the  mis- 
joinder is  not  moveable  in  arrest  of 
judgment    MaUods  r.  PbweO,      216 

42.  If  the  plaintiff  in  trespass  re- 
oover  in  tliii  court  under  50  dollars, 
be  will  not  be  entitled  to  costs,  unless 
the  judge  certify  that  the  freehold 


oaaM  hi  question,    ^ntfinf/k/n  y,  iMi* 
nie,  tiO 

43.  A  motion  ht  arrest  of  judgment 
is  a  non-enuiDerated  mottoti«  and  the 
reasons  need  not  be  spedfled.  Bough 
V.  Stover,  221 

44.  On  a  motion  to  set  aarde  a  ver- 
dict, as  not  warranted  by  tiie  tacts,  the 
eouft  will  not  receive  testimony  or 
affidavits  to  supply  what  was  deficient 
at  the  trial,  in  order  to  prevent  a  new 
investigation,  unless  the  testimony  be 
inoontrovertible  hi  its  nature,  such  as 
a  record,  or  the  like.  If  the  testi- 
mony be  for  the  purpose  of  affording 
Oirther  inquiry,  the  court  will  receive 
it     Watson  v.  Ddafield,  222 

46.  Amendment  allowed,  on  pay- 
ment of  costs,  after  demurrer  argued 
and  the  judgment  of  the  court  pro- 
nounced, though  an  amendment  had 
once  before  been  granted.  IlaUock  v. 
Robineon,  233 

46.  Being  a  public  officer  affords 
no  excuse  for  not  going  to  trial,  nor 
does  his  cause  acquire  any  preference. 
Anonymous,  246 

47.  A  stipulation  by  a  counsel  In 
the  cause  is  good.  WHeox  v.  Wood- 
haU,  250 

48.  The  court  will  renew  a  rule  for 
an  attachment  if  it  has  not  been  for- 
warded by  the  clerk  in  time  to  be  duly 
served.  Waddingion  v.  ChamberUn 
and  Glaeon,  261 

49.  When  the  court  consists  of  only 
two,  slight  grounds  will  make  them 
refuse  vacating  a  role  granted  on 
argument  in  ftill  court  Davy,  Wilber, 

251 

50.  Motion  for  judgment  as  in  case 
of  nonsuit  must  be  in  the  next  term 
after  the  neglect  Mumford  v.  (Mam- 
hian  Inmrance  Company,  251 

61.  If  in  cross  suits  one  has  been 
referred,  in  which  all  may  be  obtained 
that  can  be  gamed  by  a  reference  in 
the  other,  the  court  will  not  refer  such 
other,  especially  if  there  be  a  possi- 
bility that  by  so  doing  the  report  may 
be  so  apportioned  as  to  throw  the 
costs  of  both  suits  on  one  party,  who 
by  a  decision  of  the  court  seems  to 
have  a  right  to  a  verdict  in  his  favor 
in  one  of  the  suits.  Codwise  and  an-' 
other  V.  Hacker,  251 

52.  If  a  plainUff  delay  his  own  vei^ 
diet,  interest  will  be  taxed  to  htm  only 
down  to  the  day  when  rendered.  On 
granting  a  new  trial,  costs  are  allowed 
of  course,  unless  when  expressed 
otherwise,  or  for  a  misdirection.  So 
if  the  application  be  denied,  costs  for 


I2fDKX. 


409 


rwlstmg  follow.  WiUiame  v.  P.  K 
flmitk      '  253 

bZ  After  a  second  commiPBion  hna 
Uffued,  with  leave  to  go  to  trial  not- 
withstand! riff,  the  court,  on  fjpocial 
circumMtances.  since  discovered,  will 
vacate  the  rule  as  to  going  to  triul, 
and  allow  a  further  time  for  the  re- 
turn.    I^erris  v.  Smithy  263 

fi4.  If  a  judgipent  has  been  entered, 
and  execution  sued  out  for  the  penalty 
of  a  bond,  the  court  will  set  aside  the 
execution,  and  order  satisfaction  to  be 
entert^d,  on  payment  of  the  debt,  and 
Interest  due  on  the  condition,  with  the 
costs  of  the  suit,  though  the  bond  was 
given  for  a  larger  debt  than  that  men- 
tioned in  the  condition,  and  for  the 
overplus,  a  promissory  note  had  been 
given,  wliich  is  unpaid,  and  for  whicli 
tliere  was,  at  the  time,  a  verbal  agree- 
ment, execution  should  be  taken  out 
If  it  was  not  duly  honored.  No  more 
can  be  levied  by  an  execution,  on  a 
Judgment  upon  a  bond,  than  the  suan 
due  on  the  condition.  A  notice 
signed  with  the  christian  and  surname 
of  an  attorney  Is  good,  though  It  have 
not  the  addition  of  "attoniey  for,"Aa 
A  motion  cannot  be  supported  by  an 
affidavit,  not  served,  though  the  mat- 
ter it  contain  be  not  known  till  the 
day  df  application.  A  copy  ought  to 
be  served,  and  a  motion  made  on  the 
next  day.  Bergen  and  Oagrikon  v. 
Boervm^  256 

65.  If  judgment  of  reversal  has  been 
pronounced,  and  on  the  next  day  the 
court  Improvidently  order  an  amend- 
ment in  the  point  on  which  it  has  pro- 
ceeded, without  notice  of  the  appHca- 
tfon  having  been  given,  it  will  so  far 
vacate  sucli  order  aa  to  grant  ft  rule 
'  to  show  cause  a$rainst  such  amend- 
menu     Day  v.  WHber,  2M 

56.  To  warrant  issuing  a  commis- 
sion before  iasue  joined,  there  must 
be  special  circumstances  discloeed. 
AnonymauSi  269 

67.  Notice  of  a  non-enumerated 
motion  may  be  for  an  enumerated 
day.  If  accompanied  with  an  excuse 
fbr  not  beinff  given  for  the  first  4&7i 
/flCftsoni  «B  (Sffk —,  y. . 

259 

68.  A  oommission  cannot  be  ap- 

8Ued  for  without  notice,  though  the 
eclsion  rendering  it  necessary,  be 
pronounced  on  the  last  Friday  in  term. 
Watson  v.  DOqfidd,  260 

69.  A  new  oouat  on  tfie  demise  of 
1^  new  lessor,  may  on  terms  be  added 


to  a  declaration  in  ejectment  Jjtony^ 
moWi  26t 

60.  And  this  seems  of  course. 
AiKmymouBf  261 

61.  On  9n  application  for  a  new 
tri.-il  on  account  of  newly  discovered 
evidence,  if  the  information  be  stated 
to  have  been  given  through  A.  B.,  a 
person  of  character  and  reputation, 
affidavits  to  show  he  is  not  worthy  of 
credit  may  be  read,  Pomray  v.  C(h 
Imnbian  Insurance  (kym^amy^        260 

62.  If  tiie  points  .intended  to  be  re- 
lied on  in  argument  have  not  been- 
subjoined  to  tlie  case  made,  service  of 
a  copy  of  them  on  the  judges  and  ad- 
verse party  at  the  time  of  bringing  on 

,  tlie  argument  is  sufficient    HenAaw 
v.  Marine  Insurance  Oov^xmyi      274 

63.  After  a  prisoner  has  pleaded  to 
an  indictment,  the  jury  been  swam, 

'  and  evidence  offered,  if  the  public 
'  prosecutor,  without  the  prisoner  s  coof 
sent^  withdraw  a  juror  merely  because 
he  is  unprepared  with  his  evidence, 
the  prisoner  cannot  afterwards  be 
tried  on  the  same  indictment ;  if  he 
be  it  is  good  cause  for  eimstiug  the 
judgment  The  People  ▼.  Barrett  4 
Ward,  804 

64.  On  a  venire  tarn  quam,  the  plain- 
tiff has  It  in  his  election  to  assess  con- 
tingent damages  on  the  trial,  in  fiusti^ 
before  arguing  the  demurrer,  or  argue 
the  demurrer  first  and  assess  his  dam» 
ages  afterwards.    Munroe  y.  Akaret 

320 

66.  A  subpcena  ticket  fbr  a  person 
to  attend  as  a  witness  in  this  court  is 
good,  though  it  does  not  specify  the 
place  where  to  be  held.  So  if  it  be  to 
testify  in  an  indictment  in  this  court) 
when  that  against  tlie  party  named  ik 
in  the  oyer  and  terminer.  Cause  may 
be  shown  against  a  rule  for  an  attach- 
ment by  affidavit  the  party  not  being 
bound  to  appear  in  person.  The  Peo^ 
pie  y.  Van  Wyck^  384 

66b  An  opinion  of  a  plaintiff  *8  at- 
torney, that  a  cause  on  the  day  docket 
will  not  be  brought  on,  will  nol^  in 
future,  be  a  reason  for  setting  aside  an 
inouest,  taken  in  the  absence  of  the 
defendant's  attorney,  though  aocom- 
paniod  by  a  strong  sjffidayit  of  merits. 
Sayer  y.  I^Mck^  336 

67.  If  a  person  be  admitted  defend' 
ant  In  ejectment  and  keep  out  of  the 
way  to  avoid  service  of  the  ca  m. 
against  the  casual  ejector,  the  court 
will  grant  a  rule  to  show  cause  why 
an  attachment  should  not  issoe^  <n 
whicli  service  at  the  bouse  of  the  die» 
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fendant  will  be  sofflcient    Jackaon^ 
ex  dem,  Jackway,  v.  StUea,  368 

68.  To  prevent  a  demurrer^a  being 
oyemiled  aa  frivolous,  there  must  ap- 
pear a  color  for  oppoaition:  it  ia  not 
enough  for  counsel  to  merelj  saj  be 
will  oppose.  When  a  reason  for  not 
noticing  for  the  first  day  of  term  ap- 
pears on  the  faoe  of  the  record,  there 
need  not  be  any  excuse  shown  by 
affidavit    Kane  ▼.  Scofidd,  368 

69.  The  court  will  on  motion  order 
a  writ  directing  the  Judges  of  the  oom- 

'  mon  pleas  to  come  in  and-  acknowledge 
their  seals  to  a  bill  of  exceptions. 
J\nnray  v.  Pnston,  373 

TO.  In  an  action  for  use  and  occupa- 
tion, the  court  will  change  the  venue 
to  the  county  where  the  house  is,  if 
all  the  defendant's  witnesses  reside 
there,  and  the  plaintiff  do  not  sliow 
he  has  any,  as  the  action  is  founded 
•n  privity  of  contract,  and  is  transi- 
tory in  its  nature.   Low  v.  HaUeti^  374 

71.  In  a  transitory  action  the  de- 
fendant is  entitled  to  change  the  venue 
to  where  his  witneasee  reside,  unless 
the  plaintiff  show  he  has  witneases 
elsewhere.    Spencer  v.  ffvibert,    374 

72.  In  error  on  certiorari  the  costs 
of  only  the  general  aasignmeiit  are  to 
be  allowed.  If  the  error  be  from  a 
clerical  mistake  in  transcribing,  and 
H  be  assigned  for  error,  but  the  de- 
fendant do  not  apply  to  amend  tUl 
after  argument,  it  will  not  be  allowed 
without  payment  of  costs.  Wither  v. 
Jkty,  376 

73  If  a  puljlic  officer  inform  the 
eourt  a  decision  in  a  cause  is  neces- 
sary for  the  peace  of  the  people  in  any 
county,  it  will  give  such  cause  a 
priority.  Brandt,  ex  dem.  Walton,  y. 
Ogden^  377 

74.  If  an  inquest  be  taken  while 
the  parties  are  endeavoring  to  com- 
promise in  consequence  of  a  meeting 
appointed  for  that  purpose,  it  will  be 
set  aside.    Brevort  t.  Soyre  A  Htird, 

377 

76.  Motion  on  a  frivolous  plea,  like 
that  on  a  frivolous  detrurrer,  has  a 
priority.    AnonymouSf  377 

76.  A  case  is  not  *j»xiy  for  argu- 
ment if  the  points  Y^  not  in  writing, 
and  if  only  orally  stated,  the  court 
will  not  suffer  it  *^o  be  brought  on. 
Steinbach  v.  Oj^n,  378 

77.  If  a  d^/endant  petition  the 
mayor  and  corporation  of  New  York, 
for  relief  in  a  suit  by  them  on  a  penal 
ordinance,  during  the  pendency  of 

'•»-h^ch  a  de&ult  and  judgment  thereon 


be  entered,  they  will  be  set  asida^ 
especially  if  anything  like  merits  ap- 
pear. The  Mayor  and  ChrporaHon  of 
Kew  York  v.  Comfort  Sands,         378 

78.  There  may  be  judgment  as  in 
case  of  nonsuit  for  not  proceeding  to 
a  seoond  trial.  A  misapprehension 
of  the  practice  on  a  point  not  settled 
will  excuse  from  the  usual  costs  on 
stipulating.  Pairieh  y.  HaileU  A 
Bowne,  378 

79.  Though  a  cause  has  been  on 
the  day-docket  in  New  York,  yet  the 
non-attendance  of  counsel  to  try  it 
may,  under  circumstancea,  be  an  ex- 
cuse for  not  allowing  judgment  as  \m 
case  of  nonsuit    Rogere  y.  Gwrrieon^ 

379 

80.  If  a  defendant,  before  his  time 
to  plead  be  out,  give  notice  of  motion 
to  change  the  venue,  without  obtain- 
ing an  order  to  enlarge  the  time  to 
plead  or  stay  proceedings,  and  the 
plaintiff  for  want  thereof  enter  a  de- 
&ult|  and  go  on  to  execute  his  writ 
of  inquiry,  he  is  reg^ar ;  but  if  he  do 
not  attend  to  oppose  the  motion  to 
set  aside  the  proceedings,  he  waives 
his  own  regularity  and  the  irregularity 
of  the  defendant,  and  the  court  will 
set  aside  the  de&ult  and  subsequent 
proceedings.  Ekhairtv,Deaarman^  379 

81.  No  motion  can  be  made  in  a 
second  term  for  costs  to  which  a  party 
moving  was  entitled  in  a  former. 
Pabner  and  others  v.  MuBigan,      380 

82.  It  is  a  good  ground  of  opposi- 
tion to  a  motion  for  a  struck  jury,  that 
the  affidavit  on  which  it  is  made  does 
not  show  wherein  it  is  intricate  or 
important  But  if  no  opposition  be 
made,  it  is  then  confessed.  Jfanhatt'in 
Company  v  Lydig^  380 

83.  If  a  defendant  after  pleading 
the  general  issue,  obtain  his  (Uscharge 
under  the  insolvent  law,  and  his  at- 
torney by  mistake  serve  a  notice  of 
giving  it  in  evidence  at  the  trial,  the 
court  will,  in  a  stale  cause,  give  leave, 
on  payment  of  costs,  to  strike  out  the 
notice  and  plead  the  special  matter  aa 
a  plea  puis  datrein  continuance,  but 
then  the  plaintiff  will  be  at  liberty  to 
discontinue  without  costs.  Sfuxw  y. 
WHmerden,  380 

84.  That  a  cause  was  not  on  the 
day  docket  for  the  sittings  in  New 
York  is  matter  of  excuse  on  a  motion 
for  judgment  as  in  case  of  nonsuit,  and 
must  come  from  the  plaintiff  on  affi- 
davit Manhattan  Company  y.  Brower, 

381 
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86.  Motion  for  irroguUritj  in  a  jury 
is  a  non-enamerated  motion.  Smith  y. 
Chaetham,  S81 

86.  If  an  attorney,  from  sudden  in- 
disposition, cannot  attend  the  execu- 
tion of  a  writ  of  inquiry,  the  court 
will  on  terms  set  it  aside,  especially 
if  the  damages  be  excessive.  Koy  v. 
Chi^Jk,  381 

87.  The  court  will  not  allow  an 
amendment  in  a  justioe^s  return  in  a 
point  contradicted  by  the  affidavit  of 
the  justice  himself,  especially  if  notice 
for  argument  on  the  errors  assigned 
has  been  given  after  joinder.  Knapp 
▼.  OnderSnk,  383 

88.  If  circumstances  tend  to  show 
a  paper  served  by  being  put  under  a 
door  has  been  received,  the  court  will, 
unless  the  contrary  appear,  presume 
it  has  come  to  hand.  Anonymous,  884 

89.  If  a  party  has  had  an  opportu- 
nity of  examining  a  transient  witness, 
want  of  his  testimony  is  no  cause  for 
putting  off  a  trial  Absence  of  coun 
sel  is  an  excuse  for  not  goihg  to  trial 
which  the  court  discountenances. 
M'Kay  v.  Marine  Insurance  Company, 

384 

90.  The  court  will  order  a  justice 
to  amend  his  return  by  stating  the 
evidence  of  a  former  trial  for  the  same 
Cause  of  action.  IhUer  v.  JfuUiner,  384 

91.  After  a  verdict  for  the  plaintiff, 
if  he  neglect  to  make  up  the  record, 
the  court  will  permit  the  defendant  to 
do  it ;  but  if  he  apply  to  the  court 
before  request  made  to  the  plaintiff, 
costs  of  the  motion  will  not  be  allowed 
on  either  side.  Jackson^  ez  dcm,  Kemp^ 
V.  Farker  and  Brewster,  '  385 

92.  Where  three  months'  advertis- 
mg  is  required,  a  weekly  notice  is 
sufficient    Anonym<ms,  385 

93.  Trial  by  record  is  a  non-enume- 
rated motion.   M'Kenzie  v.  WUson,  385 

94.  If  it  appear  diligence  has  been 
used  to  obtain  the  transcript  in  error, 
during  a  reasonable  expectation  of 
which  a  default  has  been  entered  for 
not  assigning  errors,  it  will  be  set 
aside  on  payment  of  costs.  Mitchell  v. 
JngersoUf  385 

95.  A  plea  sent  by  the  post  will 
save  a  de&uli.    Ludlow  v.  Heycraft, 

386 

96.  No  trial  by  proviso  to  be  had 
without  a  previous  rule  to  be  obtained 
on  motion.  Codioise  and  others  v. 
Hacker^  386 

Bee  AMENDicsirr ;   Bill  of  Ezcep- 
noMS;  Demubbbs;  Erbor;  Ezb- 


cunov ;    Impbotbxbnts  ;   Pabp- 

KBB8  AND  PaBTMBBSHIP,   1;  PUIA 
AMD  PUBADINO. 


premium: 

See  AcnoK,  1 ;   Iksubakgi^  20. 

PRESUMPTION. 

See  Cebtiobabi,  1,-  Ejeotmxmt,  4; 
Inbubakob,  19 ;  Pbagticb,  88. 

PRIORITY  AND  PREPERBNCB. 
See  Pbaoticb,  27,  46,  73,  76. 

PROMISSORY  NOTR 

1.  If  a  maker  of  a  note  cannot  be 
found  when  it  is  due,  evidence  of  that 
is  sufficient  to  support  the  general 
averment  tliat  the  note  was  presented, 
and  payment  refused.  If  the  endorse! 
of  a  note  dated  in  New  York,  have  a 
house  there,  and  also  one  on  York- 
Island,  notice  of  non-payment  left  at 
his  house  in  New  York  is  good.  If 
a  holder  of  a  note  release  ono  of 
several  joint  makers,  excepting  from 
such  liability  as  he  may  be  under  to 
the  endorsers,  those  endorsers  cannot 
in  an  action  against  tliem  by  such 
holder,  set  up  such  release  in  dis> 
charge.  If  tho  endorser  of  a  note 
die  before  it  full  due,  and  the  holder 
in  an  action  against  the  executors 
state  that  the  endorser  promised  in 
his  lifetime  to  pay,  it  is  fktal,  and  on 
such  a  count  a  recovery  cannot  be 
had.  R  ik  B,  Stewart  v.  Eden  and 
others,  121 

2.  A  note  given  as  a  collateral  se- 
curity for  a  judgment  recovered,  can* 
not,  in  the  han&  of  a  bona  fide  holder, 
be  impeached  on  account  of  usury  ia 
the  suit  on  which  the  judgment  was 
recovered     R  db  K  Stewart  v.  Ede% 

160 

3.  A  judgment  recovered  by  the 
United  States  is  a  good  consideration 
for  a  note  to  the  district  attorney,  and 
not  inquirable  into  in  an  action  upon 
it  by  him,  though  satisfaction  bo  not 
entered  upon  the  judgment  A  note 
given  in  the  name  of  a  tirm  for  a  pri- 
vate debt  of  one  partner  is  void  in 
the  hands  of  the  creditor,  as  against 
tlie  firm,  if  given  without  the  consent ' 
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of  ttie  paitoenhip,  and  •ven  as  against 
•  friendly  endorser,  endorsing  at  the 
request  of  the  partner  debtor,  and  not 
knowing  the  note  was  not  given  for 
a  partnership  debt  Livtn^aton  v. 
Bakie  and  Patrick;  The  Same  y,  7)/rie, 

246 

4.  If  a  note  fall  due  on  a  Sundayt 
payment  must  be  demanded  on  the 
Saturday.  An  endorser  of  the  pro- 
missory note  of  an  insolvent  is  not 
chargeable  without  a  previous  demand 
on  the  maker,  and  notice,  though  the 
endorsement  has  been  without  any 
consideration,  and  merely  to  give  cur^ 
rency  to  the  paper.  Notice  to  the  en- 
dorser, if  previous  to  a  demand  on  the 
maker,  is  bad,  though  it  be  on  the 
first  day  after  the  expiration  of  the 
days  of  grace.    Jackdon  v.  Rkharda^ 

343 

6.  A  proml&^ry  note^  payable  on 
demand,  if  negotiated  by  the  payee  a 
long  time  after  made.  Is,  in  the  hands 
of  &e  endorsee,  subject  to  all  equities 
to  which  it  would  have  been  liable  in 
the  bands  of  the  payee  bimaelC  What 
shall  be  a  reasonable  time  Ibr  demand- 
ing payment  of  a  note  payable  on  de- 
mand is,  when  the  Acts  are  agreed 
on,  matter  of  law.  If  a  debtor,  fbr 
the  benefit  of  all  creditors,  give  to 
trustees  a  bond  to  the  amount  of  all 
his  debtfl^  on  which  judgment  is  re- 
covered, and  he  afterwards  give  a 
note  to  an  individual  creditor  for  the 
amount  of  his  separate  debt,  such 
note  will  be  satisfied  by  such  creditor's 
discharging  the  debtor  fcom  execution 
on  the  judgment  issued  at  the  request 
of  the  creditor,  and  the  assent  of  the 
trustees  to  the  discbarge  will  be  nn- 
pHed.  A  plea  in  bar,  admitting  a 
note  declared  on,  cannot  depart  ^m 
the  venue  in  the  declaration,  and, 
therefore,  need  not  give  one.  In  all 
cases  of  demurrer,  if  it  be  not  a  frivol- 
ous one,  the  court  will,  even  after 
judgment  pronounced,  give  leare  to 
withdraw  it,  and  plead  issuably,  if 
asked  for  during  the  term  in  which 
judgment  was  given.  Furman  v. 
XTotAPth,  868 

See  Acnoir,  ];  OoKsmsBATtoir,  1; 
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PROMOTIONa 

Mr.  Justice  Kent  to  be  Ofaief  Jus- 
tice^ vice  Lewis,  Oh.  J.  elected  Qover^ 


nor.     Dsiiiei   D.  Tompkiiii  to  1m 
Judge. 

PROPOSITION  PORINSURANOB. 
See  HfsuBAHOB,  11. 

PROTEST. 
See  OoMBtDBiunoir,  1. 

PUBLIC  OPnCBR. 
See  PRAonoSi  46. 

PUIS  DARREIN  OONTINUAKQB 
See  PRAoncn,  83. 

PURCHASE. 

See  AnoBnT,  1 ;  Ihsubaipob^  VI  % 
Salb,  1. 

PUTTING  OFF  TRIAJL 
See  Peaoticb,  36,  89. 


QUI  TAM  ACTION. 
See  Ebbor,  2. 


RECORD. 
See  P&Aoncs,  91,  93. 

RE-ENTRY. 
See  Bnoximnv^ 

REFERENCE. 
See  Pbaotioi^  51. 


INDIX. 
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BEGUUB  GBKBBALB8. 

1.  As  to  adroMon  ofooniiiel,  261 
S.  For  trial  by  proTiao^  886 

8.  Aa  to  admiaaion  of  ooonaal  and 
386,  387 
^  Aa  to  ooeta  in  error  in  certiorari. 
387 

BELBA8B. 

SaePsoimBOBTNoTi^  1;  WmoBBB^  l. 


SKNEWma  BULB. 
See  PRiiOnGi^  4B. 

BENT. 
See  Bjioncm,  4 ;  Bavkbupt,  1. 

BBPAIBa 
See  UmnLAxoa,  7. 

BEPLIOATION. 

See  PUU  AHD  PIAADDTG,  2. 

BEPBESENTATION. 
See  JjKBasLMJKca,  11, 13, 19. 

BS^BESnTUnOK. 
See  IPoBOiBU  EiTTBT  m>D!RAnn%  1. 

BESIDENOB. 
See  DnroBfl^  ABSOOSBiva  axd  Ab- 

8BMT,  1. 

BESIDUUIC 
SeeDBYisi^  3. 

BBTUBN  OP  WBIT. 

1.  A  return  bj  the  depnty  aherifl; 
in  hia  own  name,  aa  deputy  aherift  ia 
not  a  return  bj  the  aherifl  Smonda 
T.  Chmnt  61 


2;  BuBUunuVi  1;  PBioncii  87« 
90. 


BULE  TO  SHOW  CAUSE. 
See  FRkanoMf  65. 


SAILING  ON  VOYAGES  IN- 
8UBED. 


See  LraumiVGi)  8. 


See  AiaearbMBMT,  2; 

Voi..n. 


SALE. 

1.  Sale  by  the  Tendee^  of  t 
porchaaed  with  hIa  own  promiaaoiy 
note  at  alxty  daya,  and  left  in  the 
poaaeaaion  of  the  vendor,  who  ahowa 
them  aa  the  yendeeX  ia  good  againat 
one    by  the    yendor    aubaequently 

de  in  oonaequenoe  of  the  bank* 
ruptoy  of  the  vendee,  whoae  vendee 
nay  maintain  trover  for  them,  aa  the 
ahowing  the  gooda  by  the  vendor 
operated  in  ikvor  of  a  bona  fiU  pur- 
diaaer  aa  a  delivery,  and  pot  an  end 
to  the  tranait.    Hutm  v.  BaufM,      38 

2.  A  aale  of  the  proportion  of  one 
of  the  joint  ownera  of  a  oaigo^  with 
the  oonaent  and  advioe  of  all  the 
othera,  aevera  the  tenancy  in  common, 
and  the  vendee  may  maintain  trover 
for  it  againat  the  other  partnera.  d 
it  J,  Seldm  V.  Miehock,  166 

See   Patmbht,   2;    PEAonoi^   41  i 
Wabrott,  1. 


SATISFACTION. 
See  Pbomubobt  Noe^  6. 

SEAL. 
See  Bora^  1;  Enravci^  2. 

SEAWOBTBDDfESa 
See  ImuBAVGi^  7. 

SEISED  AND  SEISIN. 


1,     Seo  CoHBiBVonoH  or  Wobob^  I 
71 


414 


fiBBvra. 

8eo  PEAonai^  18,  67,  88. 

SBT-OFF. 

1.  In  an  action  bj  aarignees  of  a 
bankrapl^  for  money  due  their  bank' 
rapt  aa  aopeiGai|;o,  the  defendant 
cannot  set  off  a  dalm  against  the 
banknipti  for  not  keeping  hia  yeawl 
ItaHj  inaored,  the  eame  being  ttien 
nnliqaklated.    Braumy.  Owning^  33 

S.  Where  thereare  joint  and  sevend 
suite  against  the  sane  defendanta, 
and  oosts  allowed  them  in  some,  but 
damagea  aaseesed  against  one^  in  an* 
other,  the  oosia  aB^wed  them  in' all 
may  be  set  off  against  the  damages  re- 
aotemi,  but  not  against  (ha  odsti  in 
Ibat  toit^  the  plaintiff^  attomej  bav^ 
teaKonupotttham.    CoUy.  Cfrmd, 

lOi 
'  8.  irattasflmarknowthatapoBcy, 
Ibougli  In  the  name  of  tlie  brokei^  is 
inihci  eCUsted  on  aooount  of  anothsiv 
»  aet^rir  of  a  debt  due  from  the  broker 
oftttnot  be  nnde  la  a  suit  by  bim^  m 
that  poltoy,  tfaoi^h  It  ba  cairlad  on 
in  Ids  own  nama.    Gordon  r.  GhmrA, 

8SVB&ANC& 
0ia  8al%8 


SEBBm. 


theyMfertotbapMntlff.  Ifits|>pear 
that  they  were  4>oken  in  an  mMor 
or  paitedar  aourt,  the  oonpatanoa  of 
that  court  to  admloiater  aa  oath  need 
ttot  be  proved,  but  Its  inepapetsDca 
Biwt  i«>pear  from  the  deleadiK 
OnmT.lang,  91 

SPECIAL  PLBA. 

See  FuA.  axd  FLBADDrOi  1. 

SPECIAL  YEBDICT. 
See  ABDinov,  1;  PR^onoi^  tB, 

8TAATS'  PATENT. 


Sea  SHmrr's  Sau,  1;  Rvnnor  of 
Wan^  1 ;  Knoirnov,  1. 


SHBRIVPS  SALE. 

1.  A  sheriTs  sale  is  within  the 
statute  of  flauda;  tm  aststs^  there- 
fore, will  not  pass  by  it,  without  deed 
or  note  in  writing,  signed  by  the  she- 
riff.   Simondtr.Omm,  61 

BBIPOWKBB. 

Sea  InuRAXCi^  1 6 ;  ICastir  or  Ship, 
1;  Sn^Otr, I;  WnMHH,  1. 


SLANDER. 

1.  In  an  action  for  f^iag  of  an- 
other **  he  is  peijured,*'  it  is  enough 
to  pfore  the  words  spoken,  and  that 


L  Popk>pe's  Kill,  and  four  • 
on  eaeh  aide  tide  of  it,  to  a  ffond  of 
water,  over  the  mountains^  and  four 
chains  round  it^  are  in  the  grant  of 
Staata'  patent.  The  west  line  of 
Staats'  patent  is  a  line  twenty  chains 
finom  the  river  HudaoMk  Gnosa  the  north- 
west course  of  the  patent  to  the  head 
of  the  Assinnapainck,  not  m  a  straiglift 
line,  but  in  aaoh  a  lina  as  that  aooa 
part  of  the  river  may  from  every  point 
of  the  Una  be  within  twaoty  (hahu^ 
though  other  paita  may  be  forthar 
from  it  Jadnon,  es  dtm.  DoiiaUom 
Y.lMO^  9U 


STATtlTIL 
See  Emmro^  8. 

8TATD1IB  W  nAUiNaL 

See  EnoTMiHT,  1 ;  SBiBifff'8  Sau^  1. 

STATUS  PBOCBUMmS. 
See  PRAonoi^  H  80.    - 

SMPULATIOK. 
Sse  FktAonoa,  8,  t,  13,  80,  4*r,  U 

sniTOE  JtTXT. 
Saa  fEAono^  1^  n^ 

SUBPOSNA. 
Saa  PEAono^  1%  88. 


4lf 


lURniOL 
Bee  FmLonaM^U. 

fiee  CouHOBiom,  1 ;  Sbt-Otf,  1. 


TAJCDTO  !E0  90ODQ. 
See  iMiiBAVOi^S. 

TAT8BV. 


Se^XnoDoai^l 

TENANTS  IN  OOHMON. 

1.  Tenants  in  oommon  may  make 
«  Joint  dnaiie  to  trf  a  oame  in  eject* 
ment  Jaeksan^  ex  dan.  Van  Dm- 
Urg  T.  Bradt,  169 

See£Uu^  3. 

TXNDEB  AND  BBTUBAL. 
Seo  PAVHsn,  a. 

nSTATQlC. 


TEST  Off  WBIT. 
See  PftAORO^t. 


8M  XUt,  1« 
tOCITOPiaAlX 


TlfLB. 


be  AiTSHi  Foimeiov,  2\  Om^ 
rmkmi^  l;  Xnonmn^  I;  Puu 


TO£L 
See  TuBVPiKB  B0A9fl^  1. 

TBAimra. 

SeeSiUi^  1. 

TBAVSnOET  AOnON. 
See  PEAonoi^  70,  7L 

TBAN8|.An0inL 

1.  All  tranalatkms  ftom  fonigD 
laagoagee  moit  be  «b  oalh;  one  bj 
a  ooneul  is  of  no  moro  yaliditj  than 
hf  aqy  oUier  wepectablo  |ienon. 
viamdervoofi  and  onoAar  t.  SmUh, 

Iftft 


TRAYEBSB. 


See 
1. 


1.  On  a  Joint  plea  in  trespei%  a 
separate  Jostifloation  cannot  be  gone 
into.  If  a  tavern  be  kept  in  the 
boose'of  a  Jostioe,  And  for  bis  benefit^ 
thoogfa  tbe  license  be  in  the  name  of 
another,  who  also  Ures  in  the  honse^ 
he  is  «wilhin  the  Mth  section  of  the 
101  act,  and  liable  to  treepess  for  ism- 
ing  execotfon,  as  be  has  no  jurisdic- 
tion, and  if  the  plainttfT  befoee  him, 
and  the  constable  Join  in  pleading 
general  isiae,  th^  trlD  be  liable  also. 
Sohvmdrhofn  and  ofhen  t.   2Wpp, 

2.  In  trespass  in  the  common  pleM^ 
for  running  foul  of  the  plaintiff's  Tea- 
sel, if  he  recover  on] j  ax  cents  dam* 
agee  and  six  cents  costs,  he  most  pej 
costs  to  the  detedant  Vm  OoU  r. 
Ktg^    '  98ft 

8.  In  tnMpasB  fMSv  dsHSMM^  yVvyd^ 
\tj  a  fiither,  for  debauching  and  getting 
his  daaf^ter  with  drild,  jMT  «Md;  ^, 
the  grounds  of  the  action  are  the  loss 
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mm. 


of  aervioe,  and  expenms  of  lying  in 
it  is  therefore  no  defence  to  dbow  the 
daughter  to  be  imcbaite^  nnloM  the 
Mier  has  connived  at  her  criinlnal 
intefeoone.    Aekerlqf  t.  Eamti,  S92 

Seo  PUKi  AXD  PuiADnro,  1, 5;  PrjlO- 


TRIAL. 
See  PBloncn^  fi,  86,  46. 

TRIAL  BY  PROVISO. 
See  PEAonGi^96w 

TROYBK 
See  IXBmuvoi^  17 ;  Sau^  1,  2. 

TRUST  AND  TRUSTBB. 
See  PBOMiamnT  Non^  5. 

TURNPIKE  ROADa 

1.  A  nerwn  riding  throogh  %  gate 
of  the  OoiamUa  turnpike  and  not  pay^ 
big  toll  is  not  Uabieto  the  penalty  of 
the  ninth  section,  unless  it  be  aooom- 
paaied  with  force  and  violence.  i¥0- 
9idmU  andJHrwbnqf  t^  CMmiMan 
ftnyOw  T.  WoodwtfTtki  97 


USB  AND  OOOUPATION. 
See  Tukcnxm,  70. 

USURY. 
See  Pboxihobt,  Noh^  2 ;  Aonov,  1. 


TAOATOra  RULB& 
See  PRAona^  49,  63,  66. 


YAN  8LYCK  PATBBIL 

1.  The  line  run  by  old  Isaac  Yio* 
man,  is  the  true  line  of  the  Van  Slydc 
patei  t  Original  locations  of  patents 
are  of  great  weight  in  settling  boun- 
daries.    VanS^y.  Vcddmr,      210 


YARIANCK 
SeeElBOB^l 

YBNIRB. 
SellBBB0l^2. 

YBNIRB  TAM  QUAIL 
See  FmAaaoM,  64. 

YBNUB. 
See  LaxL,  2 ;  PBAond^  4»  9, 70^  71; 

PBOMISBeBT  NOTI^  6. 

YERDIOT. 
See  PBAono^  44 

YOID  POLICY. 
See  iMSDBAaroB 


VAOBSAND  PROVISIONS. 
See  ImnnuvGi^  16^  16. 

WAIVER. 
See  BaaoB,  2;  TnLOtam,  SO. 

WARRANT. 
See  Jugnxm  or  raa  Pkagi^  1,  i. 

WARRANT  OF  ATTORNEY.  • 

See  Pabthsrs  avd  Pabtssbsbip,  1 ; 
FRioncB,  64. 


INDBZ. 
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WABRAJffTY. 

1.  In  an  action  on  the  case  for 
■dling  one  artide  for  another,  there 
most  be  either  a  warranty  or  fraad ; 
a  aonnd  prioe  does  not  implj  a  war^ 
rant/  of  aoondnefla.  The  description 
in  a  bill  (^paroela  is  no  wananty. 
8moM8T,  Wood»,  48 

S.  The  words  ^'gnait^  bargain,  sell, 
alien,  and  oonfirm,"  in  a  oonveyanoe 
in  fee^  do  not  imply  a  covenant  It 
is  implied  onhr  by  the  word  ''dedi,^ 
or  ''give."  Jnrori  amd  others  r.  Ray- 
mond, 188 

3.  On  a  written  warran^  that  a 
negro  is  sound,  parol  proof  is  admis- 
sible to  show  that  at  the  time  of  sale, 
the  Tender  inibrmed  the  vendee  of  a 
deibct  A  warranty  does  not  extend 
to  defects  which  are  visible.  jSEcAuy- 
kr  v.  Ruis,  S02 

8ee  iMSURUKM,  8^  8, 13 ;  PRAonoB^ 
4L 


WEIGHT. 
See  iBBUBAwai^  3. 

WIFK. 
BeeBBBOB^S. 


WILL 
See  Diving  1 ;  BTmnraii^  4^  8. 


WITUDRAWIKO  A  JUBOB. 
See  TRAonoM,  28^  83. 


WTTNBSa 

1.  A  master  of  a  ship  who  has 
drawn  a  bill  on  his  owner  for  the 
amount  of  monev  advanced  to  Urn  to 
pay  exporting  duties  on  a  cargo  de- 
livered to  his  owner,  and  to  enable 
him  to  return  home  with  hto  vessel, 
is  a  competent  witness,  without  a  re- 
lease, in  an  action  by  the  person  lend- 
ing  the  •  money  a^^tinst  the  owner, 
though  the  bill  be  unaccepted,  as  he 
is  equally  liable  to  both  parties,  JUS)- 
ward  V.  BaUett,  77 

2.  If  a  witness  refer  io  papers  in 
his  depositions,  they  may  be  produced 
on  a  trial  to  refresh  his  memory. 
SMnbadi  v.  Oi>huMan  Jnmurtmet 
Oompan^^  29 

See  PragtigI)  10, 12, 13, 16,  88,  88, 
39. 


WBIT. 
See  BnuBV  ov  Wan,  1;  Bsacn^  X 

W0BD8. 
See  Slaxdbb;  Oaranuonov  ot 

WQBD8L 
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